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Winter  p.  Henn 

-    494 

r.  Head 

5S8 

Withers,  Rex  p.       - 

-    446 

West    Middlesex    Water 

Wood  p.  Adam 

-     268 

Works  r.  Suwerkrop     - 

87 

,  Rex  .. 

-    381 

Westwood,  Rex  ». 

547 

P.  Smith 

-      45 

Wheeler,  Curtis  «. 

196 

Woodward,  Smith  p. 

-    541 

Whitamore  p.  Waterhouse 

383 

. ,  Williams  p. 

-    346 

White,  Rex  c. 

4« 

Woolncr,  Garrard  v. 

■    471 

Whitdneham,  Bloxham  p. 
Whittuck  p.  Water. 

597 

Wynne  p.  Crossthwaite 

-     178 

375 

Wright  p.  Wright     - 

-     389 

Wickens  p.  Evans    - 

359 

Wymer,  Rex  p. 

-    391 

> 
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AT 
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COURT  OF  KING'S  BENCH. 


Sittings  at  Westminster,  after  Trinity  Term,  1 829. 


BEFORE  LORD  TENTERDEN^  C.  J. 


1829. 
Clermont  v.  Tullidoe.'  '     "*     ' 

,^^  July  9th, 

jMONEYlent.     Plea — Generiil  issue*    A  witness,  who  if  a  witness, 
was  called  for  the  plaintiff,  stated,  that  he  was  present  ^uH^i^'^i^'^his 
when  a  sum  of  20/.  was  advanced  by  the  plaintiff  to  the  cross-examin- 

^  *  atioD  admit 

defendant.  This  witness  stated  that  he  was  in  the  habit  that  a  letter  was 
of  writing  letters  for  the  plaintiff;  and  he  admitted  that  a  ^  the  autlu>- 
letter,  put  into  his  hand,  was  written  by  him  by  the  direc-  Sffybui*den*^"" 
tion  of  the  plaintiff,  and  signed  by  her.  The  defendant's  that  a  second 
counsel  then  put  another  letter  into  his  hand,  which  he  hand-writing; 
said  was  not  written  by  him,  and  he  stated  that  he  did  not  ^^n^l!? ^^'t 
believe  that  it  was  written  or  signed  by  the  plaintiff.    A  ^  allowed  to 

^        1  .     .«»  shew  both  let- 

second  Witness  bemg  called  for  the  plaintin,  ten  to  another 

^  witness,  called 

' '  for  the  plaintiff, 

Wybom,  for  the  defendant,  wished  to  shew  both  the  "^^^"er^^oes 
letters  to  this  witness,  and  to  ask  him  whether,  in  his  be-  not  believe  that 
lief,  the  two  letters  were  not  both  of  the  same  hand-writ<«  was  written  by 

•  the  same  person 

*"©•  who  wrote  the 

first. 

Lord  Tenterden,  C.  J. — ^I  think  that  that  question 

VOL.  IV.  B 
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Clermont 

TotiLIDOE. 
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cannot  be  put.  It  waft  fonnerly  held,  that  persons  con- 
versant with  hand-writing  could  be  asked  whether  cer- 
tain letters  were  genuine  or  not;  but  it  has  been  since 
held,  that  that  is  not  evidence. 


Wybom. — I  do  not  propose  to  ask  whether  the  second 
letter  is  a  genuine  letter  or  not,  but  whether  the  witness 
believes  that  the  second  letter  was  written  by  the  same 
person  who  wrote  the  first. 

Lord  Tenterden,  C.  J. — I  think  that  the  question 
cannot  be  pu^ 

Verdict  for  the  plaintiff. — Damages,  SQL 

Cmtiy,  for  the  plaintiff. 

Wybomt  for  the  defendant. 

[Attoraieft— 2>elRuir,  and  Fromd  if  R.\ 


It  is  an  estabUabed  rule  of  evi- 
dence, tbat  band'writitt^  eannot 
he  proved  by  cmDpariBon  of  the 
paper  in  diq^nte  witb  pi^ra  ac- 
knowledged to  be  genuine,  except 
in  cases  wbere  tbe  antiquity  of  tbe 
writing  makei  it  impoesible  for 
a  wkness  to  swear  that  be  has  seea 
tbfi  party  write;  and^in  such  cas^ 
it  has  been  held  suffident  that 
the  witness  should  have  become 
acquainted  with  the  pet8on*»  mode 
of  signing  Ids  name»  by  Ini^pecting 
other  antient  writings  which  bear 
the  same  signature,  provided  those 
writings  have  been  treated  as  au- 
thentic doeumenta.  In  the  ease 
of  JBotf  d*  BrviK  V.  itoiofins,  7  Ewt, 
282,  n.  (a),  the  writing  in  dispute, 
which  was  about  seventy  years  old» 
was  proved  by  comparison  with 
itkm  ngnature  to  a  deed  of  settle* 


ment.  And  in  the  case  of  More- 
wood  V.  Woody  14  East,  d27>  a 
writing,  also  about  seventy  years 
old,  was  proved  by  comparison 
with  the  signature  to  the  party's 
wiH.  In  the  case  of  Goodt  d.  Re- 
vef  <  V.  BtbAm,  4  T.  R  497,  wfaicb 
was  a  trial  at  bar,  an  inspector  of 
franks  was  allowed  to  give  Ids 
opinion  whether  the  paper  in 
question  was  written  in  a  natural 
or  an  imitated  character;  but  he 
having  slated  that,  mhisopiniMi^ 
it  was  not  a  genuine  hand-wriUng, 
the  Court  would  not  allow  a  pa- 
per, written  by  a  particular  per- 
son, to  be  shewn  to  him,  fat  Mm 
to.  stale  whether  the  inatnunenl 
in  dispute  was  written  by  the 
same  person.  So,  in  the  case  of 
Rex  V.  Cator,  4  Esp.  117.  Mr. 
Baron  JUtkom,  allowed  an  inspec- 
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tor  of  franks  to  ht  asked,  whether 
the  writing  was  in  a  natural  or  a 
fictitioas  hand,  but  would  not  al- 
low him  to  look  at  some  other 
wridng  (admitted  to  be  the  de- 
fendant's), and  then  to  be  asked 
whether  the  same  person  wrote 
both.  However,  in  the  case  of 
Gurnet/  ▼.  Langlandsp  5  B.  &  A. 
331,  where  an  inspector  of  fhmks 
was  called,  to  state  whether  a  sig- 
nature was  genuine  or  an  imitap 
tion;  Mr.  Baron  Wood  riejected 
the  evidence,  and  the  Court  of 
King's  Bench  refused  a  new  trial, 
the  Court  having  great  doubt  whe- 
ther this  was  legal  evidence,  and 
saying,  that  even  if  it  was,  it  would 
be  entitled  to  no  weight.    In  the 


case  of  Carey  v,  PUiy  M.  P.,  2 
Pea.  N.  P.  C.  130,  Lord  Kenyon 
would  not  allow  an  inspector  of 
franks  to  be  asked  whether  a 
signature  ^vas  a  genuine  hand- 
writing. It  that  case,  it  was  pro- 
posed to  prove  the  defendant's 
acceptance  to  a  bill  of  exchange 
by  the  inspector  of  franks,  who 
stated  that  he  had  repeatedly  seen 
fhmks  in  the  defendant's  name 
pass  the  post  office,  (he  being  a 
Member  of  ParUament) ;  and  that, 
from  the  character  in  which  those 
franks  were  written,  he  believed 
the  acceptance  to  be  of  the  defend- 
ant's hand-Avridng;  but  Lord 
Kenyon  held  that  this  was  not  ad- 
missible. 


1829. 
Clbricont 

V, 
TUZ.LIDOB. 


Doe  on  the  demise  of  Rains  v.  Kneller. 


July  9th, 


OjECTMENT  to  recover  a  house,  situate  in  the  parish  ir,  by  a  written 
of  Christ  Churchy  Spital-fields.  agrew'toiei, 

The  defendant  was  tenant  of  the  lessor  of  the  plaintifF.  """^  ^'  ^"^  *?^®  * 

*^  messuage  irom 

It  was  proved  that  three  quarters'  rent  was  in  arrear,  and  >  ^^y  v^^  ^<^^  '• 

terin  often 

that  there  was  no  sufficient  distress  upon  the  premises  (a),  yean,  «  at  and 

under  the  rent 
ofSOr*  This  is 
an  agreementby 
B.  to  pay  a  rent  of  801. ;  and  th«r«fore  if  there  be  a  power  of  re*eiitry  in  case  of  a  breach  of  '*  any 
of  the  agfecmeiiti  theiein  contained,"  A.  has  a  power  of  re-entry  for  non-payment  of  rent,  al- 
though there  is  no  express  agreement  to  pay  the  rent. 


(«)  By  the  stat.  4  Geo.  2,  c.  28, 
a.  2,  it  is  enacted,  "  That  in  all 
cases  between  landlord  and  tenant, 
from  and  after  the  24th  day  of 
June,  1731,  as  often  as  it  shall 
hi^pen  that  one  half  year's  rent 
shall  be  in  arrear,  and  the  land- 
lord or  lessor,  to  whom  the  same 
is  doe,  hath  right  by  law  to  re- 
enter for  the  non-payment  thereof. 


such  landlord  or  lessor  shall  and 
may,  without  any  formal  demand 
or  re-entry,  serve  a  declaration  in 
ejectment  for  the  recovery  of  the 
demised  premises;  or,  in  case  the 
same  cannot  be  legally  served,  or 
no  tenant  be  in  actual  possession 
of  the  premises,  then  to  affix  the 
same  upon  the  door  of  any  de- 
mised messuage;  or,  in  case  such 
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The  agreement  (not  under  seal)  under  which  the  defend-^ 
ant  held  the  premises,  was  put  in.  It  was  in  the  following 
form: — 


ejectment  shall  not  be  for  the  re- 
covery of  any  messuage,  then  up- 
on some  notorious  place  of  the 
lands,  tenements,  or  here^ta- 
ments,  comprised  in  such  declar- 
ation in  ejectment,  and  such  affix- 
ing shall  be  deemed  legal  service 
thereof;  wluch  service  or  affixing 
such  declaration  in  ejectment 
shall  stand  in  the  place  and  stead 
of  a  demand  and  re-entry;  and  in 
case  of  judgment  against  the  ca- 
sual ejector,  or  nonsuit  for  not 
confessing  lease,  entry,  and  ouster, 
it  shall  be  made  appear  to  the 
Court  where  the  said  suit  is  de- 
pending, by  affidarit,  or  be  proved 
upon  the  trial  in  case  the  defend- 
ant appears,  that  half  a  year's  rent 
was  due  before  the  said  declar- 
ation was  served,  and  that  no  suffi- 
dent  distress  was  to  be  found  on 
the  demised  premises,  counter- 
vailing the  arrears  then  due,  and 
that  the  lessor  or  lessors  in  eject- 
ment had  power  to  re-enter;  then 
and  in  every  such  case,  the  lessor  or 
lessors  in  ejectment  shall  recover 
judgment  and  execution,  in  the 
same  manner  as  if  the  rent  in  ar- 
rear  had  been  legally  demanded, 
and  a  re-entry  made ;  and  in  case 
the  lessee  or  lessees,  his,  her,  or 
their  assignee  or  assignees,  or 
other  person  or  persons  claiming 
or  deriving  under  the  sud  leases, 
shall  permit  and  suffer  judgment 
to  be  had  and  recovered  on  such 
ejectment,  and  execution  to  be 
executed  thereon,  without  paying 
the  rent  aud  arrears,  together  with 


full  costs,  and  without  filing  any 
bill  or  bills  for  relief  in  equity, 
within  six  calendar  months  after 
such  execution  executed;  then, 
and  in  such  case,  the  said  lessee 
or  lessees,  lus,  her,  or  their  assig- 
nee or  assignees,  and  all  other 
persons  claiming  and  deriving  un- 
der the  said  lease,  shall  be  barred 
and  foreclosed  from  all  relief  or 
remedy  in  law  or  equity,  other 
than  by  writ  of  error  for  reversal 
of  such  judgment,  in  case  the 
same  shall  be  erroneous;  and  the 
said  landlord  or  lessor  shall  from 
thenceforth  hold  the  sud  demised 
premises  discharged  from  such 
lease;  and  if,  on  such  ejectment, 
verdict  shall  pass  for  the  defend- 
ant or  defendants,  or  the  plaintiff 
or  plaintifis  shall  be  nonsuited 
therein,  except  for  the  defendant 
or  defendantsnot  confessing  lease, 
entry,  and  ouster,  then,  in  every 
such  case,  such  defendant  or  de- 
fendants shall  have  and  recover 
his,  her,  and  their  full  costs :  Pro- 
vided always,  that  nothing  herein 
contuned  shall  extend  to  bar  the 
right  of  any  mortgagee  or  mort- 
gagees of  such  lease,  or  any  part 
thereof,  who  shall  not  be  in  pos- 
sesuon,  so  as  such  mortgagee  or 
mortgagees  shall  and  do,  within 
dx  calendar  months  after  such 
judgment  obtained,  and  execution 
executed,  pay  all  rent  in  arrear, 
and  all  costs  and  damages  sus- 
tuned  by  such  lessor,  person  or 
persons  entitled  to  the  remainder 
or  reversion  as  aforesud,  and  per- 
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•  **  Articles  of  agreement,  made  the  Ist  day  of  January,  iB29. 
1828,  between  Henry  Rains,  of  &c.,  of  the  one  part;  and 
William  Godfrey  Kneller,  of  &c.,  of  the  other  part.  The 
said  Henry  Rains  hereby  agrees  to  demise  by  a  lease  to, 
and  the  said  li^t^lliam  Godfrey  Kneller  agrees  to  take  a 
lease,  and  execute  a  counterpart  thereof,  of  all  that  mes- 
suage, situate  &c.,  to  hold  the  same  from  the  29th  of  Sep- 
tember, now  last  past,  for  ten  years  and  three  quarters, 
wanting  twenty-five  days,  at  and  under  the  clear  yearly 
rent  qfSOL]  payable  quarterly,  on  the  usual  days  of  pay- 
ment of  rent,  the  first  quarterly  payment  thereof  to  be- 
come  due  on  the  S5th  day  of  March,  1828.  And  the 
said  William  Godfrey  Kneller  doth  hereby  agree  from 
henceforth  to  repair,  and  keep  repaired,  the  said  mes- 
suage, &c.;  and  abo  to  insure  and  keep  insured,  the  said 
messuage,  &c.,  in  some  Insurance  OflSce  in  London,  in  the 
sum  of  500/.  And  it  is  hereby  also  further  agreed,  in 
case  the  yearly  rent  hereby  reserved,  or  any  part  thereof, 
shall  be  in  arrear  and  unpaid  for  the  space  of  twenty-one 
days  next  after  any  of  the  before-mentioned  days  appoint- 
ed for  payment  thereof,  the  said  Henry  Rains,  his  execu- 
tors, administrators,  or  assigns,  shall  have  the  like  power 
of  distress  for  such  rent  in  arrear,  as  if  the  lease  had  been 
granted  to  him  the  said  William  Godfrey  Kneller,  by  the 
said  Henry  Rains,  of  the  premises  hereby  agreed  to  be  de- 
mised ;  and  also  shall  have  the  like  power  of  re-entry  upon 
the  premises,  in  case  of  a  breach  of  any  of  the  agreements 
herein  mentioned,  on  the  part  of  the  said  William  Godfrey 
Kneller,  his  executors,  administrators,  or  assigns,  as  afore- 
said.    In  witness,  &c.** 

Carrifigton,  for  the  defendant — I  submit,  that,  under  these 
articles,  there  is  no  power  of  re-entry  for  non-payment  of 
rent.  The  power  of  re-entry  is  only  for  the  breach  of  any  of 


form  all  the  covenants  and  aspree-     half  of  ^the  first  lessee  or  lessees, 
ments,  which,  on  the  part  and  be-     are  and  ought  to  be  performed/' 
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1829.  the  agreemenU  therein  mentioned ;  now,  diere  is  no  agite- 
ment  to  pay  rent,  and  the  only  agreements  on  the  part  of 
the  tenant  are,  to  repair  and  to  insure;  and  it  could  hard* 
ly  have  been  meant,  that  the  payment  of  rent  should  be 
one  of  the  agreements,  the  breach  of  which  was  to  incur 
a  forfeiture,  because  it  is  stipulated^  that,  if  the  rent  is 
unpaid  for  twenty-one  days,  the  landlord  may  distrain. 
Now,  if  the  non-payment  of  cent  gives  the  landlord  a  right 
to  reenter,  he  might  put  an  end  to  the  whole  term  the 
moment  that  any  rent  was  in  arrear,  although  he  would 
not  be  entitled  to  distrain  for  his  rent  tiU  after  the  lapse 
of  twenty-one  days. 

Lord  Tekteeden,  C.  J. — I  think  that  the  wordsj  **  9t 
and  under  the  rent  of  80^.  a-year,"  constitute  an  agree* 
ment;  and  I  think,  that  the  lessor  of  the  plaintiff  might 
have  maintained  assumptit  for  the  rent  in  this  agreement* 
I  think  also,  that  it  is  not  quite  dear  diat  the  words  **  like 
power  of  re-entry,"  were  not  meant  to  apply  to  cases  where 
the  rent  was  in  arrear  for  twenty-one  days.  This  is  a  very 
confused  agreement,  but  the  lessor  of  the  plaintiff  is  en- 
titled to  recover. 

Verdict  for  the  plaintiff. 

Comyn,  for  the  lessor  of  the  plaintiff. 
Carringtan,  for  the  defendant. 

[Attoroies — Raim,  and  Ewingion  4*  Chilcote^* 
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Adjommed  Skiing^  in  London,  after   Trinity 

Term,  1S29. 

BBPORB  IX>RD  TENTBR0EN,  C.  J. 


July  lAth. 

JLlllEL.    The  declaration  stated,  that  the  plaintiff  liras  if  a  nbei,  pur- 
a  wfaie-merchant,  and  Custom-house  atf ent,  akid  that  the  ^?^  '^  ^  * 

'  -o       »  arcuUr,  written 

defendant  was  used  and  accustomed  to  publish  certain  nf^  by  the  Mcretary 
tioes  or  lists,  purportbg  to  contain  the  names  of  certain  the  protection  of 
persons,  signifying  that  they  had  been  guflty  dT  fraud  in  ^^di^°^- 
the  way  of  their  business,  and  were  unfit  and  improper  P^^f**^ 

spcofic  nets  to 

persons  to  be  supplied  with  goods  on  credit;  and  that  the  the  piaintiflr;  a 
inserting  of  the  name  of  a  person  in  such  notices  or  lists,  beadled  what 
with  a  statement  that  bills-  had  been  drculated  purport-  J*  J^J^J^^"^ 
ing  to  be  accepted  by  such  person,  payable  at  a  banker's  person's  nune 
wliere  he  had  no  account,  did  signify  that  such  person  had  a  droUar;  but 
been  guiky  of  fraud  in  the  way  of  his  business,  and  was  ^^^h^Kdier^re 
an^nfit  person  to  be  supplied  willi  gooda  on  credits  and  }f  uy  mcaniog 

•      * »  «»  *     ™  such  a  arcu- 

that  ih^  defimdant  weH  knowing,  ftc,  pubKahed  tiie  foU  Ur,  beyond 
lowing  Vbe\  of  and  concerning  the  plaintiff  iik  his  taid  ti^e'&n'^it^'^ 
trade  and  business :  J!^'^,' 

•  iodety  agree  to 

**  I2th  Notice,  1828.  contribute  to- 

wards all  bw 

Socieiv  far  the  Protection  of  Trttde^--^Trea$yfrers,Menr$i  eipensesre- 

specdng  ity  and 

Veres,  Ward,  ^  Cb«,  Bankers,  Lombard  Street. — Solicit  an  action  be 
tor,  Mr.  Thomas  Miller,  22,  Ely  Place,  Holbom.  IkTiSle'SrTf 

'^  Sir,---I  am  directed  to  inform  you,  that  Willi«km  Patter^  u  ^^  that  a 
son,  school-master,  formerly  of  Staines  House,  Barbican.  "«I»^1[  ^^  **»« 

'  '  •'  '  '   society  u  a  com- 

(vide  8th  Notice,  1827),  also  at  28,  White  Hart  Place,  Kcut  v^^^  ^^^^ 

for  the  defence, 
because  an 
agreeaieDt  by  parties,  that  they  will  bear  each  other  harmlea  in  doing  wron^,  u  void.    In  this 
case,  a  member  of  the  sodety  was  examined  for  the  defence,  but  the  secretary  released  liim  before 
ie  ifku  Ms  evidesoe. 
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niagton  Lane,  as  grocer,  ftc,  and  more  recendy  of  195« 
Upper  Thames  Street,  has  been  convicted  of  felony,  and 
sentenced  to  transportation^  and  that  John  Wright,  for- 
merly acting  as  shopman  to  the  above  William  Patterson, 
lat.e  as  dealer  in  whies,  grocery,  &c.,  near  Maidenhead 
Bridge,  is  now  residing  at  Reading,  Berkshire. 

**  I  am  also  directed  to  inform  you,  that  bills  have  been 
circulated,  purporting  to  be  drawn  by  William  Crawford 
&  Co.,  45,  Ludgate  Hill,  on,  and  accepted  by,  Thomas 
Humphries,  9,  Water  Lane,  Tower  Street,  made  payable 
at  a  banker*s  where  he  had  no  account;  also,  that  John 
George  Jelf  (vide  9th  Notice,  1828)  has  been  convicted 
and  sentenced  to  be  transported;  and  that  Jacob  Manger, 
cheesemonger,  late  of  309,  Blackfriars  Road,  {vide  11th 
Notice,  18^)  and  since  of  Mount  Street,  Grosvenor  Square, 
is  now  in  Whitecross  Street  Prison. 

"  By  order  of  the  committee, 

"  Thomas  Miller,  Secretary. 

•'  22,  Ely  Place,  July,  1828.'* 


In  some  of  the  counts  it  was  charged,  that  the  names 
of  (he  plaintiff  and  the  other  persons  were  printed  in  a  con* 
spicuous  manner,  by  which  it  was  meant  to  be  imputed, 
that  the  plaintiff,  by  accepting  the  bill,  had  been  guilty  of 
fraud ;  and  in  others,  that  he  was  an  unfit  person  to  ob« 
tain  goods  on  credit  (a). 


(a)  As  it  was  held  in  the  case  of 
Goldstein  ?.  Fots,  <in/e,Vol.  2,  Add. 
p.  iii.,  that  a  declaration  for  a  libel, 
which  did  not,  on  the  face  of  it, 
import  the  meaning  apptied  to  it, 
to  make  it  actionable,  was  bad,wlth- 
out  an  introductory  allegation ;  the 
form  of  such  allegation  in  the  dif- 
ferent counts  of  this  declaration 
may  be  acceptable,  as  it  is  believed 
that  no  form  of  the  kind  is  to  be 
found  in  the  printed  collections. 


Firtt  count — After  the  general 
allegation  of  good  character,  and 
an  allegation  that  the  pluntiff 
carried  on  the  business  of  a 
wine-merchant  and  custom-house 
agent,  and  had  never  been  suspect- 
ed of  the  offences  and  misconduct, 
&c.,  it  proceeded  as  follows: — 
*•'  That,  also,  before  and  at  the  time 
of  the  committing  of  the  grievan- 
ces by  the  said  defendant,  as  here- 
inafter in  this  and  the  two  next 


TRINITY  TERM,  10  GEO,  IV. 

Pleas — ^The  general  issue  and  two  special  pleas,  the  one 
stating  the  accepting^  of  a  bill  by  the  plaintiff,  payable  at 


counts  mentioned,  diyers  persons 
had  been  assodated  together  un- 
der the  name  and  description  of 
a  *'  Society  for   the   Protection 
of  Trade,'*  and  the  sud  defend- 
ant, under  colour  and  pretence 
of  being  the  secretary  of  the  said 
sodety,  had,  from  time  to  time 
publidied,  and  caused  and  procur- 
ed to  be  published,  and  was  used 
and  accustomed  to  publish  and 
cause  to  be  published  certun  lists 
or  notices,  purporting  to  be  made 
or  given  by  the  order  of  the  com- 
mittee of  tiie  said  society,  and  by 
the  said  defendant  as  secretary 
thereof,  contuning  therdn  the 
names  ofcertampenons,  for  the  pur- 
pose of  denoting  or  signifying,  that 
the  said  last-mentioned  persons  had 
been  guilty  of  fraud  in  the  way  of 
their  trade  or  (tttffiat,aad  were  unfit 
or  improper  persons  to  be  supplied 
with  goods  on  credit,  and  in  which 
said  lists  or  notices  so  published 
and  caused  to  be  published  by  the 
said  defendant,  as  aforesaid,  the 
names  of  the  said  lasumentioned 
persons  were  printed  in  a  conspicu- 
ous manner;  and  before  and  at  the 
time  of  the  committing  of  the 
grieyances  by  the  said  defendant, 
as  hereinafter  in  this  and  the  next 
two  counts  mentioned,  the  print- 
ing and  pubUslung,  and  causing 
to  be  printed  and  pubEshed  by  the 
said  secretary  of  the  said  society, 
in  one  of  the  sud  notices  or  lists, 
of  the  name  of  a  person  engaged 
in  trade  or  business,  in  a  conspi- 
cuous manner,  as  aforesaid,  toge- 
ther with  a  statement,  tiiat  bills 
had  been  drculated,  purporting 


to  be  drawn  on  and  accepted  by 
such  person,  payable  at  a  banker's 
where  he  had  no  account,  did  im- 
port and  signify,  that  the  said  per- 
son had  been,  guilty  of  fraud  in 
the  way  of  his  said  trade  and  bu- 
siness, and  was  an  unfit  and  impro- 
per person  to  be  supplied  with 
goods  on  credit"  That  the  de- 
fendant, well  knowing  the  premis- 
es, but  greatly  envying,  &c.,  pub- 
lished of  and  concerning  the  plain- 
tiff, in  the  way  of  his  said  trade,  the 
libel  in  question.  The  whole  no- 
tice was  set  out  vdth  innuendoes, 
and  the  count  then  proceeded  as 
follows:— <* In  which  said  libd  the 
words  M^liam  Patterson,  John 
Wright,  W.  Patterson,  William 
Crawford  &  Co.,  Thomas  Hum- 
phries, John  George  Jelf,  and 
Jacob  Manger  were  printed  in  a 
conspicuous  manner,  and  thereby 
then  and  there  meant  to  insinuate 
and  cause  it  to  be  suspected  and 
believed  of  and  concerning  the 
said  plaintiff,  that  the  said  pUdn- 
tiff  had  been  guilty  of  fraud  in 
accepting  and  being  privy  to  the 
circulation  of  bills  of  exchange, 
made  payable  at  a  banker's  where 
he  had  no  effects  or  account,  and 
was  unfit  to  be  trusted  with  goods 
on  credit  in  the  way  of  his  sdd 
trade  and  business  as  aforesaid.** 

The  iecond  and  third  counts 
set  out  parts  of  the  libel,  with- 
out any  prefSatory  allegation,  and 
merely  stated,  **  that  the  said 
defendant,  as  such  secretary  as 
afbresttd,  contriving,  and  intend- 
ing further  to  bjure,'*  &c. 

The  fourth  count  was  similar  to 
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Meases.  Veres,  Ward,  &  Go/a,  wUch  was  refiiaed  payment ; 
and  that  the  |riaintiff  aade  the  bill  payable  at  the  said 
bankers*,  without  any  expectation  of  haying  efiects  there 
when  it  became  due.  The  other  plea  of  juatificatioa  was 
more  general  ia  its  form.    Replicatioii  de  imfurio. 

It  appeased  ihat  tbe  defendant  was  the  secretary  of  a 
society,  caHed  *'The  Society  for  the  Protection  of  Trade/ 
and  that  be  had  sent  a  copy  of  the  letter  in  qiiestioia  to 
every  member  of  that  society. 

The  publication  hating  been  prored,  the  plaintiff's 
counsel  wished  to  ask  one  of  tbe  witnesses,  what  he  un* 
derstood  by  finding  a  nan*s  name  inserted  in  one  of  these 
lettetv. 


Scarlett^  A.  G— J  must  object  to  this.     There  have 
been  cases  where  names  only  have  been  put  down,  and. 


the  irst,  exocpt,  tiiat  it  imputed, 
that  the  insertion  of  tbe  names  in 
the  lists  signified  that  the  persons 
were  anfit  and  improper  persons 
to  be  supplied  with  goods  on  cre- 
dit in  tbe  way  of  their  trade  and 
bssineasy  instead  of  saying  that 
they  had  been  guilty  of  fraud. 

TheJ^  count  was  similar  to 
tbe  second,  only  having  the  like 
alterations. 

The  sixth  count  was—*'  That  be- 
fore and  at  the  time  of  commit^ 
ting  of  the  (grievances  by  the  said 
defendant  as  hereinafter  in  this 
and  the  next  count  mentioned, 
the  sud  defendant  had  been  and 
^vas  the  secretary  of  a  society  for 
the  protection  of  persons  engaged 
in  trade;  and  as  such  secretaxy, 
the  said  defendant  before  the 
time  of  the  committing  of  the 
grievances  by  the  said  defendant, 
as  hereinafter  in  this  and  the  next 


count  mentioned,  had  been  used 
and  accustomed  to  publish  lists 
for  the  use  of  the  members  of  the 
said  last-mentioned  society,  con- 
taining therein  the  names  of  per- 
sons who  had  been  giulty  of  fraud 
in  the  way  of  thdr  said  trade  and 
business,  and  were  on  that  ac- 
coimt  unfit  and  improper  persons 
to  be  supplied  with  goods  on  cre- 
dit in  the  way  of  their  said  trade 
or  business  as  aforesaid.  Yet  the 
said  defendant  well  knowing  the 
premises,''  &c.  It  then  set  out  Che 
part  of  the  libel  that  respected  the 
plaintiff,  with  innuendoes;  and 
there  was  another  count  with  this 
prefatory  alleviation,  but  statmg, 
that  the  inserting  of  the  names  in 
the  list  imputed  that  the  penoas 
were  unfit  and  improper  persons 
to  |»6  trusted  and  dealt  with  on 
credit  in  the  way  of  their  said 
trade  and  business. 
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in  those  cases^  evidence  was  given  of  what  was  meant ;  but         1829. 
this  letter  professes  to  state  specific  facts. 


F.  Pollock  J  ioT  die  plainti£r.-.In  those  cases  k  was  stated* 
that  the  party  was  an  unfit  person  to  become  a  member  of 
diat  sodety. 

Lord  TsNTBRDEN,  C.  J. — ^That,  uneaci^uned  by  evi- 
dence, might  mean  any  thing ,  and  it  does  not  necessarily 
impute  dishonesty.  It  might  be,  that  the  party  was  an 
8l4emp«Kd  man,  and  that  they,  therefore,  did  not  like 
him  to  belong  to  their  club.  This  letter  does  not  state  any 
thing  obscure,  or  any  thing  that  requires  explanation.  It 
states,  as  a  fact,  that  a  particidar  person  has  drawn  bills, 
under  particular  circumstances. 

Bnn^hami  for  the  plainiiffl-^We  wish  to  shew,  that,  in- 
dependently of  what  is  stated  ia  the  letter,  the  mere  cir- 
cumstance of  a  person's  name  being  put  in  this  list  has  a 
meaning. 

Lord  Tenterden,  C.  J. — In  the  case  of  Goldstein  v. 
Foss  (o),  several  persons  were  said  to  be  unfit  to  become 
members  of  a  society,  without  more;  but  here  the  differ- 
ence is  manifest:  this  letter  professes  to  state  distinct  spe- 
cific facts  as  to  each  person. 

F,  Pollock. — I  wish  to  ask  the  witness,  whether  there 
is  any  meanii^  in  this  letter  beyond  what  appears  on  the 
face  of  the  paper. 

Lord  Tenterden,  C.  J. — I  will  allow  you  to  ask  that 
if  you  choose. 

The  question  was  put ;  but  the  witness  stated,  that  he 
(a)  Ante,  Vol.  2,  p.  252,  and  Add.  iii. 


HUHPHREYS 

V. 

MiLLBR. 
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\S'j9.         wob  not  aware  of  any  meaning  beyond  tbat  which  the 
HunraBBYt    words  imported. 

For  the  defence,  Mr.  Eaton,  one  of  the  members  of  the 
society  of  which  the  defendant  was  secretary,  was  called. 
He  admitted,  on  the  voire  dire,  that  he  would  be  liable  to 
pay  a  share  of  the  expenses  of  this  cause,  as  there  was  a 
rule  of  tlie  society,  that  the  subscribers  should  contribute 
to  all  law  expenses. 

Brougham,  tot  the  plaintiff,  objected  that  this  witness 
was  interested. 

Scarlett,  A.  Q.,  contra. — This  agreement  among  the 
subscribers  is  good  for  nothing.  If  this  letter  is  a  libel, 
and  the  judgment  passes  for  the  plaintiff,  Mr.  Miller  is 
a  wrong-doer,  and  cannot  recover  over,  there  being  no 
contribution  among  wrong-doera. 

Brougham. — This  is  not  a  ca^  of  contribution.  These 
parties  are  bound  to  bear  each  other  harmless. 

Lord  Tkntbrden,  C.  J. — A  contract  between  parties, 
that  they  wiU  bear  each  other  harmless  in  doing  wrong,  is 
void.  However,  if  this  party  would  be  liable  for  a  share 
of  the  expenses,  in  the  event  of  a  judgment  passing  against 
the  present  defendant,  be  is  incompetent. 

F.  Pollock. — Though  between  tort  Jeaaor;  there  is  no 
contribution,  would  not  the  law  enforce  an  agreement  of 
this  kind  where  the  wrong  was  accidental? 

Scarlett,  A.  G. — The  rule  of  this  society  is,  that  the 
members  shall  contribute  to  all  expenses.  Now,  that 
must  be  taken  to  mean  legal  expenses,  and  not  expenses 
incurred  by  publishing  libels.  If  this  is  an  innocent  pub- 
lication, this  witness  may  be  liable  to  contribute  towards 
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the  costs;  but  if  it  be  a  libel,  Mr.  Miller  cannot  recover         1829. 
over.    This  witness  has,  therefore,  an  interest  to  make  it    H,„,pH,^EYg 
out  a  libel;  and,  therefore,  he  comes  now  to  speak  against  ^- 

nllLLER* 

his  interest. 

Lord  Ti^TERDEN,  C.  J. — I  think  it  a  very  doubtful 
matter;  there  is  a  great  deal  of  doubt.  I  should,  there- 
fore, be  disposed  to  receive  the  evidence. 

Before  the  witness  was  examined,  Mr.  Miller  gave  him 
a  release. 

Lord  Tenterden,  C.  J. — That  will  prevent  Mr.  Miller 
from  calling  upon  the  witness,  but  it  will  not  prevent  any 
of  the  other  members  from  doing  so,  unless,  indeed,  it 
prevents  Mr.  Miller  from  suing  any  of  them. 

Mr.  EUiton  was  examined. 

For  the  defence,  evidence  was  given  in  support  of  the 
pleas  of  justification* 

Verdict  for  the  defendant. 

Brougham,  F.  PoUock,  and  Kelly,  for  the  plaintiff. 
Scarlett,  A.  G.,  and  FoUett,  for  tibe  defendant. 

[Attornies— J.  Harruont  and  T.  MUkr.l 

See  the  cases  of  Golditein  Add.  iii.;  and  Getting  v.  Fou, 
▼.  Fotti  ante,  Vol.  2,  p.  252,  and     ante,  Vol.  3,  p.  160. 
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July  lOM.  PococK  V.  Russell,  Gent. 

Whereanattor-  A.SSUMPSIT  foF  goods  sold  and  delivered.  The  de- 
by^one^Mrlon*^  fence  WES  a  set-off;  and  it  appeared  that  the  defendant,  who 
to  sue  oat  a       ^^  an  attomev,  had  been  employed  by  the  plaintiff  to 

committion  of 

bankrupt  on  the  stie  out  a  oommisBioR  of  bankrupt  on  the  petition  of  a 
o^er'penon!"     pcrson  named  WilkioB;   and  his  bill  for  procuring  the 

the  pereon  so 
employing  the 
attorney,  and 
not  the  petition- 
ing  creditor,  is 
the  person  liable 
to  pay  the  attor- 
ney the  coste  of  j^^  tfaese  circiimstances,  the  defendant  was  entitled  to 

suing  out  the 

commisdoii.       a  Yerdiet. 


commission  came  to  more  than  the  amount  of  the  plaintiff's 
claim. 

Scarlett t  A.  G,,  for  the  defendant,  contended  that,  un- 


F.  Pollock,  for  the  plaintiff,  submitted  that  Wilkins, 
and  not  the  plaintiff,  was  liable  to  pay  for  the  commission. 
He  cited  Finchett  v.  Hoto,  2  Camp.  S75  (a);  in  which  Lord 
EUenborough  held,  that  the  petitioning  creditor  and  an- 
<>ther  could  not  be  sued  jointly ;  and  contended  that,  a  for- 
tiori, a  third  person  could  not  be  sued  alone. 


(a)  That  was  an  action  by  the 
Bolicitor*  against  two  persons  who 
had  been  choaen  assignees  of  a 
bankrupt,  to  recover  the  costs  of 
suing  out  the  commission;  one  of 
the  defendants  was  the  petitioning 
creditor*  and  it  was  objected  that, 
as  the  petitioning  creditor  was,  by 
the  act  of  Parliament,  5  Geo.  2* 
c.  30,  8. 25,  to  sue  out  the  com* 
roisnon,  ''at  his  own  costs  and 
expenses,"  another  person  could 
not  be  jointly  liable  with  him. 
For  the  plaintiff  it  was  contended, 
that  if  both  the  defendants  had  re- 
tained the  plunUff  to  sue  out  the 
commission,  both  would  be  liable 
to  pay  him:    But  Lord  EUen- 


borough  said,  that  the  words  were 
express,  that  the  petitioning  ere* 
ditor  should  sue  out  and  prosecute 
the  Gommisrfon,  till  the  choice  of 
assignees,  at  his  own  costs  and 
expenses ;  and  that  these  costs  and 
expenses,  therefore,  could  not  be 
recovered  in  a  joint  action  agunst 
him  and  another  person. 

The  case  of  Finchett  ▼.  Hmo, 
was  decided  on  the  stat.  5  Geo.  2, 
c.  30,  (now  repealed);  but,  by  the 
banlcrupt  act,  6  Geo.  4,  c.  16,  s. 
14,  it  is  enacted,  <'  that  the  peti- 
tioning creditor  or  creditors  shall, 
at  his  or  their  own  coits,  sue  forth 
and  prosecute  the  commission  un- 
til the  choice  of  assignees,"  &c. 
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iKMrd  Tbmtbbden,  C.  J. — ^WOkinSy  iit  this  case,  nerer  18S9. 

was  liable,  and  never  couU  be  made  liable.    The  plaintiff  pocock 
is  the  employer  of  the  defendant,  and  must  pay  hna*  «• 

Therefore,  the  defendant  is  enmled  to  the  Terdict. 

Verdict  for  the  defendant. 

F.  PoUodt  and  Siarkie,  for  the  plaintiff. 

Scarlett,  A.  G.,  and  HuichihsoH,  for  the  defendant 

[Attornies — T.  Pocock^  and  In  pers&n]* 


LoMi  V.  Tucker.  Jufy  loM. 

Assumpsit  for  the  price  of  various  articles  of  virtu^  A-BoidtoB.  for 
and  among  them  two  pictures,  charged  in  the  particulars  Jfrcs!  represent- 
of  demand  as  having  been  agreed  for  at  95L    The  plain-  '"« ^?^"l?f "  * 

couple  of  Pous* 

tiff  was  an  Italian  doctor,  and  the  defendant  an  attorney,  tin's,"  they 
It  appeared  that  the  plaintiff  had  represented  the  pictures  ^^au,1^t" 
in  question  as  '*  a  couple  of  Poussin's."    It  was  admitted,  ^^f/.^^*]^^ 
that  they  were  not  originals ;  but  it  was  contended,  on  not  offer  to  re- 
the  part  of  the  ]daintiff,  that  the  ptioe  would  shew  that  Heid,thtktiitha 
they  were  never  intended  to  be  sold  as  orignMiIs,  which  f^abdkved, 
would  be  of  much  higher  value,  and  that  they  were  only  fr*>™  ?>«  "p*- 

7  '  ''  ^    senUtionof  A.» 

add  'as  V^ry  good  copies.  that  they  were 

originali^he  was 
not  bound  to  pay 

Lord  Tenterden,  C.  J.,  left  the  question  to  the  Jury,  ^«  P"«f  *^ 

^  ^'   upont  but  that, 

saying — If  you  think  that  the  defendant  bought  these  pic-  aihekeptthenir 
tures,  believing,  from  the  pkdnt^s  representation,  that  paymchtumaa 
they  were  original  pictures  painted  by  Poussin,  then  I  ^^^^^* 
aa  of  opinion  that  the  defendant  is  not  bound  by  bis  bar-  ^  ^u«- 
gain. 


Gwme^  foir  the  plaintiff. — The  defendant  has  not  of- 
filfied  to  swd  the  pictures  back. 
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Lord  Tenterden,  C.  J. — If  he  had  returned  themi  I 
should  have  thought  that  you  could  not  recover  any  thing; 
but  as  he  has  not,  I  think  you  are  entitled  to  recover 
whatever  the  Jury  may  think  to  be  the  value. 


Some  money  had  been  paid  into  Court,  and  the  Jury 
found  a 

Verdict  for  the  defendant. 

Gumey  and  Busby ^  for  the  plaintiff. 

J.  WilUamSf  for  the  defendant. 

[Attoraies — EnglUh  Sf  D.,  and  In  pert(m\ 


See  die  cases  of  MUner  v. 
Tucker^  ante  Vol.  1,  p.  16;  Perci- 
val  ?.  Blake,  ante  Vol.  2,  p.  514; 


and  Caih  v.  GUes^  ante.  Vol.  3,  p. 
407. 


Jufy  2Sth. 

In  an  action 
againtt  the  sure* 
ty  of  a  collector 
of  rates,  to  re- 
cover sums  re- 
ceived and  not 
paid  over  by  the 
collector,  an  in- 
habitant of  the 
Slace  is  admissl« 
le  ex  neeeui' 
tote  to  prove 
payments  to  the 
collector,  al- 
though, in  the 
^ent  of  the 
aurety's  fiiiliug 
tomaikegoodtbe 
deficiency,  he 
would  be  liable 
toaflreshas- 
leisment 


MiDDLETON  and  Another  v.  Frost. 

LlEBT.  The  declaration  stated,  in  substance,  that  the' 
defendant,  in  the  lifetime  of  one  Squire,  who  was  collector 
of  rates  for  the  second  division  of  the  bishop's  liberty  of 
East  Brixton,  became  surety  for  the  due  payment  by  him 
of  the  sums  collected;  and  that  Squire  collected  certain 
sums,  and  did  not  pay  them  over,  whereby  the  defendant 
became  liable  to  make  good  the  deficiency.  Pleas — Non 
est  factum^  and  several  special  pleas. 

To  prove  the  payment  of  some  rates  to  Squire,  as  col« 
lector,  an  inhabitant  of  the  division  was  called. 

Brougham^  for  the  defendant,  objected  that  he  was  ai^ 
interested  witness. 

Lord  Tenterden,  C.  J. — You  say  he  is  not  competent; 
and  if  any  one  else  were  called,  you  would  say  that  this 


TRINITY  TERM,  10  GEO.  IV.  17 

witness  was  the  only  person  who  could  prove  the  fact  1829. 

This  verdict  will  not  be  evidence  either  for  or  against  m,ddlbton 

him.  V* 


Frost. 


Brougham* — ^If  there  should  be  a  new  assessment,  and  a 
refusal  to  pay,  then  it  must  be  shewn  that  they  had  failed 
to  recover  against  the  surety  of  the  collector. 

Lord  Tenterden,  C.  J. — I  think  he  is  competent,  from 
the  necessity  of  the  case.  If  his  evidence  is  not  received, 
there  will  be  no  proof  at  all. 

Verdict  for  the  plaintiff. 

Scarlett^  A.  6.,  Gumej/i  and  HuicMnsan,  for  the  plain- 
tiffi. 

Brougham  and  Chitty,  for  the  defendant. 
[ Attornies^-Jlf anon  4r  S.^  and  Dodd.'] 


Reeve  qui  tam  v.  Starey  and  Others.  My  29<A. 

Debt  for  penalties  under  the  statute  47  Geo.  3,  sess.  2,  where  the  tcd- 
c.  liviii.  (o).    The  declaration  stated  that  the  defendants,  JJii^f'J^J^. 
beinff  venders  of  and  dealers  in  coals,  did,  within  the  city  »,**>•  Tender's 

^  T>     A      ticket  the  de- 

of  London,  &c.,  knowingly  and  wilfully,  sell  to  one  R.  A.  scriptbnof 
Coward  one  sort  of  coals,  for  and  as  a  sort  of  coals  which  n^«i«i^in**au 
they  really  were  not;  that  is  to  say,  five  chaldrons  of  a  sort  Jj^^^J^/JJ**^* 
of  coals  called  ''  Eden  Main  coals,'*  for  and  as  a  sort  of  47  Geo.  3,  c. 

IzvUi.  to  produce 

the  ship-meter's 

certificate,  required  by  the  55th  section  of  that  statute. 

(a)  Sect.  33  of  this  Btatate,  en-  witlun  the  port  of  London,  &c.  &c. 

acts,  **  that  if  any  venders  of  or  such  venders  or  dealers  shall  for- 

dealers  in  coals,  shall  knowingly  felt  and  pay  for  every  such  offence 

sell  one  sort  of  coals  for  and  as  the  sum  of  20/.  per  chaldron." 
a  sort  which  they  really  are  not, 

VOL.  IV.  c 


CASES  AT  NISI  PRIUS,  ' 

coals  called  ''  Stewaft*s  Walls-end  coals;"  the  same  coals 
so  sold  as  ajEoresAid^  Ihea  and  there  being  coals  of  another 
and  different  sort  from  coals  of  the  said  sort  called  "  Stew* 
art's  Walls-end  coals/*  contrary  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided;  whereby »  and  by 
foKce  of  the  said  statute,  the  said  defendants  then  and 
there  forfeited,  and  became  liable  to  pay,  for  their  said  of- 
fence, the  sum  of  20L  per  chaldron,  for  each  and  every  of 
the  said  chaldrons  of  coals,  so  sold  by  the  said  defendants 
as  aforesaid,  then  and  there  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  100/.  &c. :  and  thereby,  and  by 
force  of  the  statute  &c«,  an  action  accrued  to  the  plaintiff^ 
&c.     VleeL— Nil  debet. 

From  the  evidence  it  appeared,  that,  in  the  month  of 
July,  18S8,  the  defendant  Starey  applied  to  a  Mr.  Coward, 
living  in  Cheapside,  and  wished  him  to  buy  some  coals. 
He  agreed  to  purchase  a  room  of  the  best  Walk-end,  at 
4f5s.  a  chaldron,  for  ready  money.  On  the  18th  July  the 
coals  were  delivered,  and  two  or  three  days  afterwards, 
another  of  the  defendants,  named  Grellier,  called  and 
brought  a  bill  of  parcels;  Mr.  Coward  told  him  that  the 
coals  were  not  the  sort  that  he  had  ordered ;  Mr.  Grellier 
replied,  that  they  were  as  good,  because  they  had  been 
sifted.  The  only  difference  between  Eden's  Main,  and 
Stewart's  Walls-end  coals  is  in  the  size.  The  tickets 
which  were  sent  with  the  coals,  had  originally  contained 
the  words  "  Eden's  Main;''  but  there  were  written  over 
them  the  words  "  Stewart's  Walls-end."  Both  these  were 
in  the  hand-writing  of  Mr.  Grellier,  as  were  the  words 
*^  Starey,  Grellier,  &  Co.,"  which  were  on  one  of  the 
tickets. 

A  labouring  ship-coal-meter  proved  that,  on  the  4M  of 
July^  he  delivered  four  rooms  of  Eden's  Main  coals  from 
a  ship  called  the  Blagden,  into  a  barge  called  the  Hogarth ; 
and  that  he  made  out  a  certificate  of  the  quantity  and  de- 
scription of  the  coals,  which  was  signed  by  the  master  of 
the  vessel,  and  given  to  the  lighterman  to  take  to  the 
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wharfinger  (a).  This  certificate  was  not  produced,  but  a 
person  firom  the  cocket-oflSce  produced  the  fitter's  cer- 
tificate of  the  general  cargo  of  the  ship  Blagden,  which 
was  of  two  hundred  and  thirty  chaldrons  of  Eden's  Main 
coals;  and  a  famd^oal-meter,  stationed  at  Pearson's  wharf, 
where  the  defendants  were  in  the  habit  of  drawing  their 
coals,  prqyed  that,  on  the  17 th  of  July ^  fire  chaldrons  of 
Eden's  Main  coals  were  taken  from  the  barge  Hogarth, 
and  loaded  into  two  waggons,  to  be  taken  to  Mr.  Coward's 
on  the  following  morning.  The  witness  added,  that  he 
made  out  the  meter's  tickets,  and  countersigned  the  ven- 
der's tickets;  and  that  he  wrote  the  words  **^  Eden's  Main" 
in  the  meter's  tickets,  after  they  had  been  written  in  the 
vender's  tickets  by  the  defendant  Grellier. 

Campbell,  for  the  defendants,  submitted  that,  upon  this 
evidence,  there  was  no  case  to  go  to  the  Jury.  By  the 
5Sth  section  of  the  47  Geo.  3,  sess.  S,  c.  Ixviii.,  the  certifi- 
cate of  the  ship-meter  must  be  delivered  to  the  lighterman ; 
and  it  is  only  by  means  of  this  certificate  that  die  coals 
can  be  identified  (6).  They  were  lost  sight  of  from  the 
4th  of  July,  when  they  were  taken  from  the  ship,  till  the 
17th,  when  they  were  taken  from  the  barge;  and,  without 
the  certificate,  the  chain  of  evidence  is  broken,  and  there 
is  no  proof  that  they  were  the  same  coals. 

Lord  Tenterden,  C.  J. — ^According  to  the  evidence, 
the  defendant  Grellier  writes  the  tickets  himself,  and  he 
caUs  them  Eden's  Main  Coals.  I  am  of  opinion  that  this 
supplies  the  want  of  the  certificate.  I  think  there  is  quite 
enough  to  identify  the  coals. 

Campbell  then  addressed  the  Jury  for  the  defendants, 
and  contended  that  no  fraud  was  meditated  or  attempted. 
The  act  gays,  if  any  person  Jmomingly  shall  sell,  &c. 

(a)  Thu  is  required  by  s.  65  of  (6)  Vide  also  sect.  92,  poit,  p. 
the  47  Geo.  3,  sess.  2,  c.  Ixviii.  20,  note  (a). 
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N0W9  this  might  be  a  mistake  on  the  part  of  Mr.  Grellier; 
and  there  is  no  evidence  at  all  to  aiFect  either  of  the  others. 
There  is  no  evidence  of  the  coals  being  Eden*s  Main. 
The  meter's  certificate  is  not  here ;  and  Mr.  Grellier  might 
have  discoveredi  between  the  afternoon  when  the  waggons 
were  loaded,  and  the  next  morning  when  they  went  oufty. 
that  he  had  made  a  wrong  insertion,  and  he  might  have 
made  the  alteration  in  consequence.  There  is  not  that 
satisfactory  proof  which  is  necessary  to  support  an  action 
to  recover  penalties* 


Lord  TenterdeN|C.  J.,  (in  his  summing  up)»  said — The 
single  question  is,  whether  these  coals  were  sold  as  a  dif- 
ferent  and  better  sort  than  they  were.  The  defendant, 
Grellier,  when  told  by  Mr.  Coward,  that  the  coak  were 
not  those  he  ordered,  does  not  say  that  they  are  not  of  a 
different  quality,  but  he  says  that  they  are  as  good.  From 
the  evidence,  it  is  clear,  that  a  cargo  of  Eden's  Main  coals, 
came  in  the  ship  Blagden;  and  that,  on  the  5th  of  July,  a 
portion  of  these  coals  was  put  into  the  barge  Hogarth. 
Thus  far  it  is  all  clear.  Then  there  is  the  evidence  of  the 
land-coal-meter,  who  proves  the  entry  in  the  ticket,  in 
the  hand-writing  of  the  defendant  Grellier.  If  that  entry 
had  been  of  a  wrong  sort,  the  land-^oeter  would  have  de- 
tected the  error,  and  would  have  set  Mr.  Grellier  right  (a). 
He  was  therefore  obliged  to  put  it  in  correctly.  If  this 
satisfies  you  that  Mr.  Grellier,  at  least,  knowingly  com- 
mitted this  fraud,  then  you  will  find  your  verdict  for  the 
plaintiff;  if,  on  the  contrary,  you  will  find  for  the  defend- 
ants. 

Verdict  for  the  plaintiff,— 100/. 


(a)  By  the  92nd  section  of  the 
act  before  mentioned,  it  is  pro?id- 
ed  that  the  land-coal-meter  may 
demand  from  the  wharfinger  a 
sight  of  the  thipcertificate,m  order 
that  he  may  be  satisfied  that  the 
coals  sent  from  any  wharf  in  wag- 


gons or  other  carriages,  are  of 
the  sort  or  description  mentioned 
in  the  tickets,  by  the  act  directed 
to  be  delivered  by  the  Tender  to 
the  purchaser;  and  the  meter,  if 
satisfied,  is  to  countersign  the 
vender's  ticket. 
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Scarlett,  A.  G.,  Denrnan,  C.  S.,  BoUtmd,  and  Patte-        l«29- 
son,  for  the  plaintiff.  reeve 

V. 

Campbell,  and  Plati,  for  the  defendants.  Staret. 

[Attornies-^ir.  L,  Newman,  and  Stevens  4r  Co.] 


Further  adjourned  Sittings  in  London,  after 

Trinity  Term,  1829. 

BEFORE  LORD  TENTERDBN  C.  J. 


Cropley  v.  Corner.  Oct,  i9M. 

Assumpsit  by  the  plaintiff  as  indorsee  of  a  bill  of  ex-  Action  by  the 
change,  drawn  by  a  person  named  Marshall,  payable  to  \'JjJ^'***  *uw "? 
his  own  order,  on  and  accepted  by  the  defendant.     The  aUU  of  ex- 
bill  had  been  indorsed  by  Marshall  to  the  plaintiff.     Plea  fendAnthadtak- 
-General  isaue  («).  ^^^.'^ 

To  prove  the  acceptance,  the  drawer  was  called;  he  Debtow' Act, 

'^  .         .  ,       andbadietdown 

stated  on  the  voire  dire,  that  the  defendant  had  taken  the  the  di^wer  as  a 
benefit  of  the  Insolvent  Act,  and  that  he  (the  witness)  was  schedule:^ 
named  as  a  creditor  in  the  schedule.  ?**»  *^'  ***• 

M».Hw««  drawer  was, 

notwithstanding 

Thesiger,  for  the  defendant. — This  person  is  not  a  com-  tent  witness  for 
|)etent  witness.  He  cannot  sue  the  defendant,  because  Si^acUonf  *" 
his  debt  is  in  the  defendant's  schedule;  but  he  is  still  lia- 
ble to  the  plaintiff.  His  interest,  therefore,  is,  to  let  the 
plaintiff  recover  as  much  as  possible  from  the  defendant, 
to  lessen  his  own  liability.  In  ordinary  cases,  the  drawer 
is  a  good  witness,  because  he  can  recover  over;  but,  in 

(a)  There  was  no  pica  under  the      case  of  Nias  v.  NkhoUon,  ante, 
Insolvent  Debtors'  Act.    See  the      Vol.  2,  p.  120. 
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1829.        the  case  of  an  accommodation  bill,  the  drawer  cannot  re- 
cover over,  and  he  is  not  a  competent  witness. 


"v-r- 


Cropley 

V. 

Corner. 


Lord  Tenterden,  C.  J. — I  think  that  the  drawer  is  a 
competent  witness  in  this  case.  A  judgment  against  the 
present  defendant  would  be  no  bar  to  a  future  action 
against  the  drawer.    I  think  he  may  be  examined. 

The  drawer  was  examined. 

Verdict  for  the  plaintiflfl 

Chitty^  for  the  plaintiff. 

Thesiger,  for  the  defendant. 

[Attornies — Garry,  and  Prati.] 


Oct.  20M.  Jelf»  Knt.  9.  Oriel  and  Another. 

th^^£Sr^\\  Assumpsit  on  a  Wll  of  exchange,  for  200/.,  dated 
not  allow  M       May  19th,  1828,  drawn  by  the  defendants  on  Lord  Aud- 

amendment  un- 
der the  Stat  9     ley,  and  by  them  indorsed  to  the  plaintiff.    Plea — General 

Geo.  4,  c  14, 

when  there  is       ISSUe. 

a  Tarianee  which       The  first  count  of  the  declaration  stated,  that  the  bill 

would  not  have  ' 

occurred  if  com-  was  accepted  by  Lord  Audley,  "  payable  at  Sir  James  Es- 
been  used  in  daile  &  Co.'s,  Bankers,  London,  or  at  No.  18,  Poland 
*^i:S:^al   Street,  Oxford  Street." 

The  witness,  who  proved  the  acceptance  to  be  of  Lord 
Audley's  hand-writing,  stated,  that  the  words, ''  or  at  No. 
18,  Poland  Street,  Oxford  Street,**  were  not  of  his  Lord- 
ship's hand-writing;  indeed,  it  was  manifest  that  those 
words  had  been  added  afterwards. 

Denman,  for  the  defendant,  objected  that  this  was  a 
variance. 
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Campbell,  for  the  plaintift'. — I  trust  that  we  may  be  al- 
lowed to  amend  this  under  the  ttat.  9  Geo.  4^  c  14  (a). 

Lord  Tentbrden,  C.  J, — I  do  not  think  that  this  is  a 
case  in  which  I  ought  to  allow  it  This  is  not  one  of  those 
cases,  where  there  has  been  a  verbal  mistake  in  setting  out 
some  long  written  document. 

CampbelL — ^The  plaintiff  has  given  value  for  this  bill, 
and  the  present  objection  is  founded  on  a  mere  mbtake  in 
the  drawing  of  the  declaration;  this  seems  to  be  the  very 
case  contemplated  by  the  act.  Formerly,  there  was  a  re- 
proach on  the  law,  that  justice  was  often  defeated  by  a  too 
great  strictness  on  these  points,  and,  to  remedy  that  de- 
fect, this  statute  was  passed. 

Lord  Tenterden,  C.  J. — The  object  of  that  act  of 
Parliament  was,  to  prevent  a  failure  of  justice  from  acci- 
dental errors.  Now,  this  is  a  blunder  which  no  man  could 
make  who  would  but  use  his  eye-sight.  I  have  always 
thought  that  we  have  gone  too  far  from  the  strict  rules, 
for  the  purpose  of  attaining  justice  in  some  particular  case; 
the  consequence  of  which  has  been,  that  those  cases  hav- 
ing been  quoted  as  precedents,  great  laxity  has  been  in** 
troduced  into  the  practice. 

CampbeU. — I  apprehend  that  this  bill  is  evidence  on 
the  count  for  an  account  stated;  there  is  a  privity  be- 
tween these  parties,  they  are  indorsee  and  indorser,  and 
there  is  no  intervening  party. 

Lord  Tenterden,  C.  J. — ^The  bill  is  no  doubt  evidenee 
for  all  purposes  except  to  support  this  count. 

(a)  This  act  will  be  found,  ante,      p.  594,  and  Bentzing  v.  ScoU,  post^ 
Vol.  3,  p.  298,  n.  (dj.  See  the  case     p.  24. 
of  Ryder  v.  Malbon,  ante.  Vol,  3, 


•  ! 
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The  case  proceeded  on  the  account  stated,  and  the  de« 
fendants'  counsel  wished  to  shew  that  the  bill  had  been 
paid  to  the  plaintiff  by  a  person  named  Hurd ;  and  that 

the  bill  therefore  passed  through  the  hands  of  an  interme* 
diate  party  before  it  was  in  tlie  possession  of  the  plaindfi^ 
But  it  being  shewn  that .  Mr.  Hurd  was  merely  acting  as 
agent  of  the  defendants,  there  was  a 

Verdict  for  the  plaintiff.    Damages — ^200/. 

Campbell,  and  Brodrick,  for  the  plaintiff. 

Denman,  and  R.  S.  RichardSf  for  the  defendants. 
[Attomies — W.  JR.  King,  and  Oriel  ^  L.] 


Third  Sitting  in  London,  in  Michaelmas  Term,  1829. 

COR.  MR.  JUSTICE  J.  PARKE. 


Nov.  27th,  Bbntzing  v.  Scott. 

In  a  dechuration  ASSUMPSIT  by  the  plsintiff  as  indorMe»  against  the  defendant  as 

"^^tte  the  acceptor  of  a  bill  Of  exdMnge. 

of  the  bill  was         The  cause  was  undefended.    But  when  the  bill  was  put  in^  it  was 

SS^on^rch!^  discovered  that  the  date  of  it  was  the  26th  of  March,  \B29,  and  that,  in 

it  really  was  the  the  declaration,  the  date  was  stated  to  be  the  29th  of  March^  1829. 
29th.  The  cause 

Tod  the  j!^d^'      ^-  Justice  J.  Parks,  allowed  this  to  be  amended  under  the  stat  9 

allowed  the  va-  Geo.  4,  c.  14,  without  payment  of  any  costs, 
riance  to  be 

T^^fa  TSi"  Verdict  for  the  plaintiff. 

the  Stat  9  Geo.  ^ 

4,  c.  14,  with-         Thesiger,  for  the  plaintiff, 
out  the  payment 

of  any  costs.  [Attomics— D.  WiUougkby,  and  Scott.] 
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Adams  v.  Saundars.  ^  ^^  23^^ 

Assumpsit  on  a  poUcy  of  insurance,  underwritten  if  a  policy  of  in- 
by  the  defendant  for  SOO/.,  on  the  ship  Earl  of  Dalhousie^  produced  by 
and  also  on  the  goods  and  freight  at  and  from  Quebec  to  ^  ^^ff  ^ 
LiTerpool.     In  some  of  the  counts  of  the  declaration,  the  thxougii  whom 
plaintiff  declared  upon  a  total  loss,  and  in  others  for  an  and  the  defend- 
average  loss  (o).    There  were  also  the  money  counts,  and  JS^d^"*  ^^ 
an  account  stated.     Plea — General  issue.  ^^"f  written 

against  it^  "ad- 

The  policy,  which  was  produced  by  a  clerk  of  Messrs.  jutted  the  ge- 
Brown,  Logan,  &  Co.,  through  whom  it  was  effected,  was  l^JJI^i^^" 
put  in;  and  it  appeared  that  the  defendant's  signature  had  ^®.«*;tjf^ 
been  struck  out,  and  the  following  memorandum  written  proof  that  the 
against  it:  "  Adjusted  the  general  and  particular  averages  J^Sted,  but*" 
at  30/.  9*.  per  cent.^   To  this  memorandum  the  defendant  ?!l***A'*f 

^  beensatiraed: 

had  put  his  initials.  but  the  plaintiff 

will  not  be  al- 
lowed to  go  into 

Scarlett,  A.  G.,  for  the  defendant.— I  submit  that  the  ^^T^Z 
plaintiff  must  be  nonsuited.    The  policy  is  produced  by  a  ^"^■"®!l!.^' 
clerk  of  Brown,  Logan,  &  Co.,  through  whom  it  was  ef-  a4)uiitment 
fected,  and  it  appears  on  the  face  of  it  to  be  satisfied.     If  i^l^  pia^ff* 
the  name  of  the  underwriter  is  struck  out,  it  is  to  be  pre-  S?toM*Jwi«  «lt- 
sumed  that  the  amount  found  to  be  due  has  been  paid,  tied  without  hit 
Now,  as  this  policy  is  produced  with  the  usual  tokens  of  perhaptifhe 
adjustment  and  payment  upon  it,  the  plaintiff  must  shew  ^me  tmn^M** 
that  some  fraud  was  practised  on  him  to  let  in  the  ques-  entirciyomitted, 

he  might  go  be- 

tion  whether  it  has  been  satisfied  or  not.  If  a  party  leaves  yoodtheamount 
his  policy  with  the  insurance  broker,  and  lets  him  settle  ment.  *^^* 
the  loss,  he  cannot,  after  that,  sue  the  underwriter;  and 
if  the  broker  acts  improperly,  his  remedy  is  against  the 
broker.  After  a  policy  is  adjusted,  it  cannot  be  opened 
unless  there  has  been  a  fraud ;  and  as  that  cannot  be  pre- 
sumed, the  party  who  seeks  to  open  the  question,  must 
begin  by  proving  fraud. 

(a)  None  of  the  counU  stated  that  tlie  loss  had  been  a^usted. 
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CampbeU,  for  the  plaintiff. — Looking  at  this  policy, 
there  is  no  proof  of  payment.     We  bring  actions  against 
V.  the  different  underwriters^  and  they  enter  into  a  consoli- 

dation rule,  and  by  that  they  admit  the  policy.  Now,  that 
is  not  admitting  it  as  a  satisfied  policy ;  but,  as  I  submit, 
they  admit  the  policy  by  the  consent  rule,  and  so  put  ua 
in  the  same  situation  as  if  the  name  had  not  been  struck 
out,  and  we  had  proved  it  to  be  of  the  hand*writing  of  the 
defendant. 

Lord  Tenterden,  C.  J. — This  no  doubt  shews  a  set- 
dement,  but  not  a  payment. 

Scarlett^  A.  6. — The  name  would  not  be  struck  out 
unless  the  money  were  paid. 

Lord  Tenterden,  C.  J. — I  believe  they  strike  out  the 
name  when  they  adjust,  and  then  pay  the  amount  in  a 
month  or  six  weeks  after*  I  tiiink,  as  this  policy  comes 
out  of  the  hands  of  the  agent  who  effected  it,  I  must  take 
all  this  to  have  been  done  by  the  authority  of  the  plaintiff, 
till  the  contrary  is  shewn.  This,  therefore,  shews  a  settle- 
ment of  die  amount,  but  not  a  payment. 

Campbell^  for  the  plaintiff,  wished  to  shew,  that,  in  the 
adjustment,  too  small  a  sum  had  been  allowed. 

• 

Lord  Tenterden,  C  .  J. — I  cannot  allow  that  to  be  done, 
unless  it  can  be  shewn  that  the  setdement  was  made  under 
such  circumstances  as  to  make  it  not  binding  on  the  plain- 
tiff. I  think  that  you  must  shew  that  this  adjustment  was 
made  without  authority;  or,  perhaps,  if  some  sum  were 
shewn  to  be  wholly  omitted,  you  might  be  allowed  to  open 
it ;  but  not  because  the  amount  allowed  is  not  sufficiently 
large.  I  do  not  see  of  whatuse  an  adjustment  would  be,  if 
it  could  be  opened. 

For  the  defence  it  was  proved,  that  the  sum  of  60/.  18^. 
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had  been  paid  by  the  defendant  m  account  with  Messrs. 
Brown,  Logan,  &  Co.,  who  appeared  by  the  evidence  for 
the  defence  to  be  the  mortgagees  of  the  ship. 

Verdict  for  the  defendant. 

Campbellf  and  fVighiman,  for  the  plaintiff. 
Scarletit  A.  6.,  and  Patteson,  for  the  defendant. 

[Attoniies—il.  Wilton,  and  Taylor  i  A.] 
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On  the  subject  of  iMyustment, 
Mr.  Justice  Fork  says,  (Law  of  In- 
suraoce,  pp.  193  et  ieq.)    "  When 
the  quantity  of  damage  sustuned 
10  the  course  of  the  voyage  is 
known,  and  the  amount  which  each 
underwriter  is  liable  to  pay  is  set- 
tled, it  is  usual  for  the  underwrit- 
er to  indorse  on  the  policy,  ^  ad- 
justed this  loss  at  so  much  ptr 
coU.,'  or  some  words  to  the  same 
effect.    This  is  called  an  ai^ust- 
meat.    It  has  been  held  by  Lord 
Uktiboroughi  that  if  an  agent  had 
subscribed  the  policy  and  had  ao- 
thority  so  to  do,  he  has  authority 
also  to  sign  the  adjustment.    It 
has  been  determined,  that,  after 
an  adjustment  has  been  signed 
by  the  underwriter,  if  he  refuse 
to  pay,  the  owner  has  no  occa- 
uon  to  go  into  proof  of  his  loss, 
or  any  of  the  circumstances  re- 
specting it.    This,  it  is  said,  has 
been  the  invariable  custom  upon 
this  subject,  which  seems  perfect- 
ly just,  as  the  underwriter  has,  un- 
der his  hand,  expressly  admitted, 
that  the  pUdntiff  has  sustained  da- 
mage to  a  certiun  amount.    To 
be  sure,  if  a  fraud  were  discovered 
in  obtaining  the  adjustment,  that 
might  be  a  ground  for  setting  it 


Bat,  supposing  the  trana- 
action  fair,  as  we  must  ahrays  do 
till  proof  is  given  to  the  contrary, 
the  rule  of  not  suffering  the  ad- 
justment to  be  contradicted,  is 
fair  and  equitable."  In  the  case  of 
Eogg  V.  Gofil<2fM3f,Lord  Chief  Jus- 
tice Lu  sud,  he  considered  the 
adjustment,  with  an  agreement  to 
pay,  as  a  note  of  hand.  But  Mr. 
Justice  Fork  observes,  (p.  194), 
that  the  true  rule  may  perhaps 
be  collected  from  the  cases  of 
Hogen  V.  Mmflor,  and  De  Gnor- 
r<m  V.  Galbraith.  In  the  form- 
er  of  these  cases,  Lord  Ket^fon 
said,  that  he  did  not  think  it  n^ 
cessary  to  declare  on  the  acyust- 
ment  spedaUy,  that  it  was  prima 
facie  evidence  against  the  defend* 
ant;  but  if  there  had  been  any  mia- 
oonception  of  the  law  or  fact  up- 
on which  it  had  been  made,  the 
underwriter  was  not  absolutely' 
concluded  by  it  In  the  latter, 
the  pluntiff  relied  only  on  the 
a(]yu8troent;  but  the  iiritness  who 
proved  it  swore,  that  doubts,  soon 
after  they  had  signed  it,  arose  in 
the  minds  of  the  underwriters, 
and  they  refused  to  pay.  Upon 
wluch,  Lord  Kenyan  said,  that, 
under  these  circumstances,   the 
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plaintiff  must  go  into  other  evi- 
dence, which  not  b^ng  prepared 
to  do,  he  was  nonsuited;  and  the 
Court  above  refused  to  set  aride 
the  nonsmt.  As  to  these  cases, 
Mr.  Justice  Perk  says,  Tp.  196), 
'*  they  all  agree  that  the  effect  of 
the  adjustment  is  to  throw  the 
ontu  probandi  upon  the  under* 
writer;  and  if,  immediately  after 
signing,  doubts  arise  about  the 
honesty  of  the  transaction,  and 
those  doubts  are  instantly  com- 
municated, the  assured  ought  not, 
with  a  knowledge  of  this,  and  that 
the  same  witness  who  proves  the 
adjustment  can  also  prove  the 
communication  of  the  doubts,  to 
proceed  to  trial  on  the  acyustment 
only.  In  the  case  of  Hehbert  v. 
Champian,  1  Camp.  134,  Lord  EL 
lenborough  sud,  '  A  promise  to 
pay  will  not,  in  general,  be  bind- 
ing, unless  founded  on  a  previous 
liability.  What  is  an  adjustment? 
It  is  an  admisaooy  on  the  suppo- 
sition of  the  truth  of  certain  facts 
stated,  that  the  assured  are  enti- 
tied  to  recover  on  the  policy;  per- 
haps, if  properly  stamped,  it  might 
be  declared  on  as  a  promissory  in- 
strument. Here  it  is  a  mere  admis- 
sion, and  there  was  no  consider- 
ation for  the  promise  it  is  suppos- 
ed to  prove;  an  underwriter  must 
make  a  strong  case*  after  admit- 


ting his  liability ;  but,  until  he  has 
paid  the  money,  he  is  at  liberty  to 
avail  himself  of  any  defence  which 
the  facts  or  the  law  of  the  case 
will  furnish.'  It  is  quite  evident, 
that  his  Lordship  here  considered 
an  adjustment  as  shifting  the  bur- 
den of  proof  from  the  assured  to  the 
underwriter,  but  by  no  means  shut- 
ting out  the  latter  from  any  ground 
of  defence  which  either  the  law 
or  the  facts  would  supply." 

In  the  case  of  Shepherd  v.  Chew^ 
ter,  1  Camp.  276,  Lord  EUenbo- 
rough  sud,  '*The  adjustment  was 
primi  fade  evidence  against  the 
defendant;  but  it  certainly  did  not 
bind  him«  unless  there  was  a  full 
disclosure  of  the  circumstances 
ofthek»se,  unless  they  were  all 
blazoned  toliim  as  they  really  ex- 
isted.'* 

One  rule  relative  to  adjust- 
ments is  this— if  an  insurer  pay 
money  for  a  total  loss,  and  in  fact 
it  be  so  at  the  time  of  a4justment» 
if  it  afterwards  turn  out  to  be  on- 
ly a  partial  loss,  he  shall  not  re- 
cover back  the  money  so  pud  to 
the  insured;  but  substantial  jus- 
tice is  done  by  putting  lum  in  the 
place  of  the  insured,  and  giving 
him  all  the  advantages  that  may 
arise  from  the  salvage.  Park's  Id- 
sur.  198. 
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Rex  v.  CiiAPHam.  Oct.  24th, 

Indictment  against  the  defendant^  charging  that  if  a  parish  ro- 
he,  with  intent  to  impose  on  the  Court  of  Examiners  of  the  Smu  sute  oiat 
Apothecaries'  Company,  and  to  induce  them  to  examine  J,^|^°i^' 
him  for  the  purpose  of  his  obtaining  a  certificate  to  prac-  on  a  particular 

-  -    ^  '^  day,  Oiatiinot 

tise  as  an  apothecary,  did  fraudulently  produce  a  certain  evidence  of  the 

instrument  in  writing,  purporting  to  be  an  affidavit  that  ^^^   "^''  * 

he  was  of  the  full  age  of  twenty-one  years;  by  means  of 

which  he  obtained  from  the  Court  of  Examiners  a  certificate 

to  practise  as  an  apothecary,  whereas,  in  truth  and  in  fact, 

he  was  not  then  of  the  full  age  of  twenty-one  years,  as  he 

then  well  knew.     Plea — Not  guilty. 

It  appeared  that,  previous  to  his  examination  at  Apothe- 
caries' Hall,  in  the  month  of  March,  1828,  the  defendant 
had  left  a  paper  purporting  to  be  an  affidavit,  that  he  was 
of  the  age  of  twenty-on^  years. 

To  shew  that  he  was  not  of  that  age,  a  witness  proved 
the  names  of  his  father  and  mother,  and  that  they  lived  at 
Thomey;  and  an  examined  extract  of  the  register  of  bap- 
tisms of  the  parish  of  Thomey  was  put  in:  this  stated' the 
day  on  which  he  was  baptized,  and  also  the  day  on  which 
he  was  bom. 

Lord  Tenterden,  C.  J. — ^The  part  of  it  respecting  the  ^ 

time  of  his  birth  must  not  be  read.     This  entry  is  no  evi- 
dence of  that,  it  is  only  proof  of  the  baptism. 

Evidence  was  given  of  a  declaration  made  by  the  de- 
fendant, that  he  was  not  of  tiie  full  age  of  twenty-one 
when  he  obtained  his  certificate;  and  his  counsel  then 

consented  to  a  verdict  of 

GuUty. 

By  the  stat.  55  Geo.  3,  c.  194,  1816,  it  shall  not  be  lawful 
8,  14,  it  is  enacted,  that,  **  from  for  any  persons  (except  persons 
and  after  the  1st  day  of  August,     already  in  practice  as  such),  to 
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Scarlett,  A.  G^,  and  FoUett,  for  the  prosecution. 

Brougham,  and  KeUy^  for  the  defendant. 

[Attomiea — Bacot,  and  Fairthom  4*  T-ofty,"] 


In  the  ensuing  Temii  the  defendant  was  sentenced  to 
be  imprisoned  for  six  calendar  months. 


practise  as  apothecaries  in  any 
part  of  England  or  Wales^  unless 
they  shall  have  been  examined 
by  the  Court  of  Ezatniners,  or 
the  mi\jor  part  of  them,  and  ha?c 
received  a  certificate  of  their  be* 
ing  duly  qualified  to  practise  as 
such,  from  the  sud  Court  of  Ex- 
aminers, or  the  major  part  of 
them ;  who  are  authorized  and  re- 
quired to  examine  all  persons  ap* 
plying  to  them,  for  the  purpose  of 
ascertaining  the  skill  and  abilities 
of  such  persons  in  the  science  and 
practice  of  medicine,  and  their 
fitness  and  qualification  to  prac- 
tise as  apothecaries;  and  the  sidd 
Court  of  Examiners,  or  the  ma- 
jor part  of  them,  are  empowered 
either  to  reject  such  persons,  or 
to  grant  a  certificate  of  such  ex- 


aminatioD,  and  of  their  qualific»r 
tion  to  practise  as  apothecaries  as 
aforesaid:  provided  always,  that 
no  persons  shall  be  admitted  to 
such  examination  undl  they  shall 
have  attained  the  full  age  of  twen- 
ty-one years." 

And  by  sect.  15,  it  is  provided 
and  enacted, "  that  no  person  shall 
be  admitted  to  any  such  examin- 
atioa  for  a  certificate  to  practise 
as  an  apothecary,  unless  he  shall 
have  served  an  apprenticeship  of 
not  less  than  five  years  to  an  apo- 
thecary, and  unless  he  shall  pro- 
dace  testimonials  to  the  satisfac- 
tion of  the  sud  Court  of  Examin- 
ers, of  a  sufficient  medical  educa- 
tion, and  of  a  good  moral  con- 
duct.** 
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Tennamt  and  Others  v.  Strachan  and  Others.  Oct.  iAth. 

JIkOVER  for  twenty-seven  bOk  of  exchange.    Plea —  ifan  action  be 
Not  Guilty.  IhTAl^  rf 

a  bankrupt,  and, 
before  the  trial. 

Before  the  Jury  were  swonii  F.  PoUoeky  for  the  defend*  the  bankrupt 

antSy  moved  to  put  off  the  trial,  on  the  ground  that  the  nature  of  a  suf* 

defendants  were  the  assignees  of  Messrs.  Remington  &  Co.,  or^edu^^^^ 

and  that  Mr.  Remington,  one  of  the  bankrupts,  was  an  in«  b»  certificate, 

.  and  be  willing 

competent  witness;  he  had  had  his  certificate  signed  by  to  release  his 
the  creditors,  and  he  was  willing  to  release  his  surplus;  cerSfi^te  has^ 
but  his  certificate  had  not  been  allowed  by  the  Lord  ««  been  aiiow- 

•^  ed  by  the  Lord 

Chancellor;  the  application,  therefore,  was  to  postpone  ChanceUor; 
the  trial,  to  give  an  opportunity  of  obtaining  the  Lord  t^'^^Z 
Chancellor's  aUowance  of  the  certificate.  l^bl^n  o.^! 

lowance  of  the 
,  certificate  by  the 

Lord  TfiNTSRDEN,  C.  J. — I  think  I  cannot  do  it.      It  is    Lord  Chancel- 

too  dangerous  a  precedent.    The  witness  is,  at  present,  j^laJLe'tbe  bank- 
not  competent,  and  this  is  an  application  to  postpone  the  ^^^ "  pompe- 
trial  till  he  is  so.     I  think  I  cannot  do  it.  the  asugneeg. 

Ifbillsbepaid 
in  at  a  banker's 

The  case  opened  on  the  part  of  the  plamtiffs  was,  that  "  ^biiii''which 
the  banking-house  of  Remington  &  Co.  stopped  payment  the  bankers  are 
on  the  S7th  of  December,  18S8;  and  that  the  plaintiffs,  due,  and  cmy*^ 
who  were  customers  of  that  house,  had,  on  the  24th  of  De-  ^^'^^^^'^ 
oember,  paid  in  these  twenty-seven  bills  as  what  are  called  *  ^^^  a  commis- 

"  •'  sion  of  bankrupt 

short  bills,  (that  is,  bills  that  the  bankers  merely  hold  for  ban  issued 
the  purpose  of  presenting  when  due,  and  carrying  the  faf^^rs,btitbe- 
proceeds  to  account);  and  that,  after  the  firm  of  Reming-  J^/^^Slee^^^ 

person,  on  be- 
half of  the  cus- 
tomer by  whom  they  were  piud  in,  calls  at  the  banking-house  to  demand  a  retarn  of  these  bills, 
the  answer  he  receives  is  evidence  in  an  acdon  of  trover,  brought  against  the  assignees  for  the  re- 
covery of  such  bills:  but  if,  before  the  choice  of  assignees,  some  of  the  bills  were  paid,  the  custom- 
er cannot  recover  the  value  of  such  bills  as  were  so  pud,  in  an  action  of  trover  against  the  assignees. 

If  the  assignees,  when  called  on  to  return  the  bills,  claim  a  right  to  retain  such  as  have  not  been 
pud,  alleging  that  the  bankrupu  had  discounted  them  for  die  customer  before  the  bankruptcy, 
this  is  presumptive  evidence  that  these  bills  were  the  bills  paid  in  by  such  customer. 

If  a  customer  pay  into  the  hands  of  his  banker  certain  bills,  as  short  bills,  and,  after  the  bank- 
ruptcy and  choice  of  assignees,  tlie  assignees  present  them  for  payment,  and  receive  the  proceeds, 
and  claim  to  hold  the  proceeds  against  the  customer,  they  are  liable  in  tiover. 


Tbnnant 

V. 

Strachan. 
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ton  &  Co.  had  failedi  the  defendants,  their  assignees,  had 
refused  to  deliver  up  these  bills. 

A  witness  proved  that,  on  the  2nd  of  January,  1829,  he 
called  at  the  banking-house  of  Remington  &  Co.,  to  ask 
that  these  bills  should  be  restored  to  the  plaintiffs,  as  they 
had  been  paid  in  as  short  bills. 

F.  Pollock t  for  the  defendants. — At  this  time  a  commis- 
sion of  bankrupt  had  issued  against  the  firm  of  Reming- 
ton &  Co.    What  they  said  is  not  evidence. 

Lord  Tenterden,  C.  J. — How  could  the  plaintiffs  do 
more?  They  could  only  go  to  the  place  of  business,  as  na 
assignees  had  been  chosen. 

The  witness  further  stated,  that  Mr.  Remington,  sen. 
said,  that  the  bills  would  be  restored  if  they  had  not  been 
discounted,  and  referred  the  witness  to  Messrs.  Martin  & 
Co.,  who  had  possession  of  the  bills;  but  they  would  not 
give  them  up,  alleging  that  they  had  been  discounted. 
And  it  was  proved  by  the  clerk  of  Messrs.  Martin  &  Co., 
that  the  bills  were  presented  by  them  as  they  fell  due,  and 
that  the  proceeds  of  all  those  that  becamedue  before  the 
16th  of  January,  1829,  on  which  day  the  defendants  were 
chosen  assignees,  were  paid  over  to  the  defendants ;  and 
that  all  the  remaining  bills  which  were  not  due,  were  paid 
into  the  Bank  of  England,  by  order  of  the  defendants. 

Lord  Tenterden,  C.  J. — You  cannot  maintain  trover 
against  the  assignees  for  those  bills  which  were  paid  be- 
fore they  were  chosen  assignees.  Those  bills  never  came 
to  their  hands. 

These  bills  amounted  to  331/.  The  amount  of  the 
whole  twenty-seven  bills  being  2,245/.  I8s.  lOd. 
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Another  witness  proved  a  demand  on  the  defendants  as 
assignees,  and  that  they  refiised  to  deliver  up  the  bills,  al-      xennant 
leging  that  Remington  &  Co.  had  discomited  them  for  the  «• 

plaintifis,  and  carried  the  amount,  less  the  discount,  to  the 
credit  of  the  plaintiffs*  account,  on  the  S4th  of  December. 

F.  Pollock^  for  the  defendants. — There  is  no  evidence 
that  these  bills  were  ever  the  property  of  the  plaintiffs,  or 
that  they  ever  sent  them  to  the  house  of  Messrs.  Reming- 
ton. For  the  purpose  of  giving  a  notice,  it  might  be 
enough  to  go  to  the  place  of  business;  but,  after  a  commis- 
sion had  issued,  the  bankrupts  could  make  no  admission. 

Scarlett^  A.  6. — No  suggestion  was  ever  made  that 
these  were  not  the  plaintiffs'  bills. 

Lord  Tbnterden,  C.  J. — There  is  presumptive  evi- 
dence that  these  bills  belonged  to  the  plaintiffs,  and  that 
they  were  in  the  possession  of  the  defendants.  As  soon 
as  the  banking-house  shuts,  the  plaintiffs  apply,  at  the 
place  of  business,  to  one  of  the  partners.  They  are  then 
sent  to  Messrs.  Martin  &  Co.,  where  the  bills  are;  but 
they  do  not  give  them  up,  because  they  say  they  were  dis- 
coiuited.  Now,  is  all  this  adopted  by  the  defendants? 
They  draw  these  bills  out  of  the  hands  of  Martin  &  Co., 
which  is  an  adoption  of  their  act;  and,  when  the  defendants 
are  applied  to,  they  put  the  matter  upon  a  ground  quite 
distinct  from  any  objection  that  the  bills  never  belonged 
to  the  plaintiffs. 

jP.  Pollock. — The  sum  of  331/.  must  be  taken  off  for  the 
bills  paid  before  the  16th  of  January;  and,  with  respect 
to  the  others,  I  submit  that  the  assignees  were  trustees  for 
all  parties,  and  that  it  was  their  duty  to  present  the  bills 
when  due;  and  that,  if  they  did  no  more  than  their  duty, 
they  are  not  Uable  in  trover.  In  a  very  late  case,  where 
bills  were  given  over  to  a  party  as  a  fraudulent  preference, 

VOL.  III.  D 
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1829.        and  the  defendant  had  received  the  proceeds  before  any 
Ten  KANT      demand,  the  Court  of  King's  Bench  held,  that  the  assign 
V-  nees  could  not  maintain  trover. 

Strachak. 

Lord  Tenterden,  C.  J. — In  that  case,  the  legal  title 
was  not  in  the  assignees  till  the  demand.  They  might  or 
might  not  have  rescinded  the  contract.  Here  the  plaintiffs 
had  the  right  of  property  in  these  bills  from  the  first.  In 
a  case  Uke  the  present,  what  is  a  man  to  do?  He  makes  a 
demand  at  the  house  before  any  assignees  are  chosen;  and 
afterwards,  when  assignees  are  chosen,  he  makes  another 
demand  on  them. 

F.  Pollock,  for  the  defence,  called  witnesses  to  shew 
that  these  bills  had  been  discounted  by  Remington  &  Co. 
for  the  plaintiffs,  on  the  S4th  of  December.  This  was  left 
to  the  Jury,  who  did  not  think  that  it  was  sufficiently 
made  out. 

Verdict  for  the  plaintiffs. — Damages,  1914/. 

Scarlett f  A.  G.,  Campbell^  and  Archbold,  for  the  plain- 
tiffs. 

F.  Pollock,  Alder  son,  and  Maule,  for  the  defendants. 
[Attomiea— X«^Ay  and  Barrow  if  Co.] 
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Mitchell  and  Another  v.  Baring  and  Others.  ^"^    ^''"^ 

^  Oct.  26th. 

Assumpsit  on  a  bin  of  exchange  for  500/.,  dated   a  foreign  bill  of 
July  18th,  1825,  drawn  at  Charleston,  in  America,  by  ^^J;*"f^7" 
James  Butler  Clouflrh,  on  Messrs.   Crowder  &  Co.  of  uponC.&co., 

X  .  1  11.,  ft  .    1  Tkr  T        ^^^  redded  at 

Liiverpool,  payable  sixty  days  after  sight  to  Messrs.  Lte  Liverpool,  in  fa- 
Roy,  Bayard,  &  Co.,  in  London.     This  bill  was  indorsed  Ca[and  by  a* 
by  Le  Roy,  Bayard,  &  Co.  to  the  plaintiffs,  who  resided  at  '^^"Ja  *°Tht 
Glasgow,  and  on  the  S«3rd  of  August,  1825,  was  presented  bui  was  drawn, 
for  acceptance;  but  being  refused  acceptance^  it  was  duly  after  slgh^^pay 
protested;   and  on  the  12th  of  September,  in  the  same  Soid^'*&c?'it 
year,  it  was  accepted  by  the  defendants,  for  the  honour  ^a*  refused  ac- 
of  the  drawers,  in  the  form  stated  below.     On  the  1st  of  drawee,  but  ac- 
November,  1825,  it  was  presented  to  Messrs.  Crowder  &  protect  "fo?h[on. 
Co.  at  Liverpool  for  payment;  and,  being  refused  payment,  our  of  the  draw- 
it  was,  at  Liverpool^  protested  for  non-payment,  and  notice  fendants  aa  foi- 
of  such  presentment  and  non-payment  was  given  to  the  cepted  under 
defendants  on  the  3rd  of  November,  on  which  day  pay-  J™/"/ l? r!*&" 
ment  was  demanded  of  them.  Co*,  and  win  be 

The  declaration  contained  two  counts  on  the  bill  of  ex-  count  if  regular- 
change  (a),  and  the  money  counts.  ijfKhen"' 

due."  This  bill 
was  presented  for  payment  at  the  residence  of  the  drawees  in  LiTerpool,  and  protested  at  Liver- 
pool for  non-payment;  but  it  was  not  presented  for  payment,  or  protested,  in  London,  where  the 
drawees  had  not  any  house  of  business: — Held,  that  the  holders  were  entitled  to  recover  against 
the  acceptors  for  honour;  and  that,  under  these  circumstances,  a  presentment  in  London  and  pro- 
test there  were  not  necessary. 


(o)  As  the  form  of  this  declara- 
tion is  not  in  the  printed  collec- 
tions, a  copy  of  it  may  not  be  un- 
acceptable.  It  was  as  follows: 

First  count — **  For  that,  where- 
as, one  James  Butler  Glough,  here- 
tofore, to  wit,  on  the  dghteenth 
day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred 
and  twenty-five,  in  parts  beyond 
the  seasy  to  wit,  at  Charleston, 
that  is  to  say,  at  London,  accord- 
ing to  the  usage  and  custom  of 


DZ 


merchants,  made  his  certain  bill 
of  exchange  in  writing,  bearing 
date  a  certain  day  and  year  there- 
in in  that  behalf  mentioned,  to 
mt,  the  same  day  and  year  afore- 
said, directed  to  certain  persons 
by  the  style,  firm,  and  description 
of  Messrs.  Crowder,  Clough  &Co., 
Liverpool,  and  thereby  requested 
the  said  persons,  to  whom  the  said 
bill  of  exchange  was  directed  as 
aforesttd,  sixty  days  after  the  sight 
of  that,  his,  the  sud  James  But- 
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Mitchell 

r. 

Barino. 


CASES  AT  NISI  PRIUS, 
The  bill  was  in  the  following  form — 

"i^o.  281.  Exchange  for  £500.  Stg.  Charlestons  iSth  Juljfy  1825. 

"  Sixty  days  after  sight  of  this  first  of  exchange, 
(second,  third,  and  fourth  unpaid),  pay  to  Messrs.  Le  Roy, 


ler  Clough's,  first  of  exchange, 
(second,  third,  and  fourth,  un- 
paid), to  pay  to  certain  persons 
therein  mentioned,  to  wit,  by  the 
style,  firm,  and  description  of 
Messrs.  Lc  Roy,  Bayard,  &  Co., 
or  order,  in  London,  the  sum  of  five 
hundred  pounds  sterling,  value 
received,  and  then  and  there  de- 
livered the  said  bill  of  exchange 
to  the  said  last- mentioned  persons. 
And  the  said  persons,  to  whom,  or 
to  whose  order,  the  payment  of 
the  sdd  sum  of  money,  in  the  said 
bill  of  exchange  specified,  was,  by 
the  said  bill  of  exchange,  ap* 
pointed  to  be  made,  afterwards, 
to  wit,  on  the  same  day  and  year 
aforesaid,  at  London  aforesaid, 
indorsed  the  sud  bill  of  exchange 
according  to  the  usage  and  cus- 
tom of  merchants;  and,  by  that 
indorsement,  ordered  and  appoint- 
ed the  said  sum  of  money,  in  the 
said  bill  of  exchange  specified,  to 
be  paid  to  the  said  plaintiffs,  or 
order;  and  then  and  there  delivered 
the  said  bill  of  exchange,  so  in- 
dorsed, to  the  said  plaintiffs.  And 
the  said  plaintifis  aver,  that  after- 
wards, and  while  the  said  sum  of 
money  in  the  sidd  bill  of  exchange 
specified  remained  wholly  unpaid, 
to  wit,  on  the  thirteenth  day  of 
August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and 
Cwenty-five,  to  wit,  at  London 
aforesaid,  the  said  bill  of  exchange 


was  presented  and  shewn  to  the 
sodd  persons  to  whom  the  same  was 
directed  as  aforesaid  for  their  ac- 
ceptance thereof,  according  to  the 
said  usage  and  custom  of  mer- 
chants; and  that  the  said  last-men- 
tioned persons  then  and  there  had 
sight  of  the  stud  bill  of  exchange, 
and  were  then  and  there  requested 
to  accept  the  same;  but  that  the 
sud  last-mentioned  persons  did 
not,  nor  would,  at  the  said  time 
when  the  said  bill  of  exchange  was 
so  presented  and  shewn  to  them  for 
their  acceptance  thereof  as  afore- 
said, or  at  any  time  before  or 
afterwards,  accept  the  same,  or 
pay  the  sud  sum  of  money  therein 
specified,  or  any  part  thereof,  but 
wholly  neglected  and  refused  so 
to  do;  nor  did,  nor  would  they 
then,  or  at  any  other  time,  accept 
or  pay  the  said  second,  third,  or 
fourth  of  exchange  in  the  said 
bill  of  exchange  mentioned,  or 
any  of  them,  but  therein  wholly 
fedled,  and  made  default;  where* 
upon,  the  sfud  bill  of  exchange, 
afterwards,  on  the  thirtieth  day  of 
August,  in  the  year  last  aforesidd, 
to  vrit,  at  London  aforesaid,  was 
duly  protested  for  non-acceptance 
thereof,  according  to  the  said 
usage  and  custom  of  merchants. 
Of  all  which  said  premises,  the 
said  defendants  afterwards,  to  wit, 
on  the  fifth  day  of  September,  in 
the  year  last  aforesaid,  at  Iiondon 
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Bayardy  &  Co.,  or  order,  in  London,  Five  Hundred  Pounds 
Stg.,  value  received,  and  placed  to  account  as  advised  by — 

James  Butler  Clough. 
To  Messrs.  Crowder  &  Co.,  Liverpool." 
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aforesaid,  had  notice ;  and  there- 
upon the   said  defendants  after- 
Mrards,  to  mi,  on  the  twelfth  day 
of  September,  in  the  year  last 
aforesaid,  *at  London  aforesaid,  in 
order  to  prevent  the  said  bill  of 
exchange  from  being  sent  back 
and  returned  to  the  said  persons, 
by  the  style,  firm,  and  description 
of  Messrs.  Le  Roy,  Bayard,  &  Co., 
did,  under  the  sud  protest  so  made 
as  aforesaid,  accept  the  said  bill 
of  exchange  under  protest,  for 
honour  of  the  said  persons,  known 
by  the  name,  style,  and  description 
of  Messrs.  Le  Roy,  Bayard,  &  Co., 
and  undertake  that  the  said  bill  of 
exchange  would  be  paid  for  the 
account  of  the  said  last-mentioned 
persons,  if  regularly  protested  and 
refused  when  due,  and  did  sub- 
scribe the  said  acceptance  on  the 
sud  bill  of  exchange  according  to 
the  usage  and  custom  of  mer- 
chants.*   And  the  sud  plaintiffs 
further  aver,  that  afterwards,  and 
when  the  said  bill  of  exchange 
became  due  and  payable,  accord- 
ing to  the  tenor  and  effect  thereof, 
to  wit,  on  the  first  day  of  No. 
vember,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and 
twenty-five,   to  wit,   at  London 
aforesaid,  the    said   bill  of  ex* 
change,  being  still  wholly  unpidd, 
was  shewn  and  presented  for  pay- 
ment to  the  said  persons  to  whom 
the  same  was  directed  as  aforesaid, 
according  to  the  usage  and  custom 
of  merchants ;  and  the  said  last- 


mentioned  persons  were  then  and 
there  requested  to  pay  the  said 
sum  of  money  in  the  said  bill  of 
exchange  specified,  according  to 
the  tenor  and  effect  of  the  said  bill 
of  exchange;  t^ut  that  neither  the 
said  persons   to  whom  the  stud 
bill  of  exchange  was  directed  as 
aforesud,  nor  any  other  person  or 
persons  on  their  behalf,  did,  or 
would,  at  the  time  when  the  said 
bill  of  exchange  was  so  shewn 
and  presented  for  payment  thereof 
as  aforesaid*  or  at  any  time  after* 
wards,  pay  the  said  sum  of  money 
therein    specified,    or   any  part 
thereof,  but  wholly  refused  and 
neglected  so  to  do;t  and  there- 
upon the  said  bill  of  exchange 
was  afterwards,  to  wit,  on  the  same 
day  and  year  last  mentioned,  at 
London  aforesud,  duly  protested 
for  non-payment  thereof,  accord- 
ing to  the  usage  and  custom  of 
merchants;  of  all  which  several 
premises  the  said  defendants  af- 
terwards, to  wit,  on  the  same  day 
and  year  last  aforesaid,  at  London 
aforesaid,  had  notice.    By  means 
whereof,    and  according*  to  the 
said  usage  and  custom  of  mer- 
chants, the  sud  defendants  then 
and  there  became  liable  to  pay 
the  said  plaintiffs  the  said  sum  of 
money  in  the  sud  biU  of  ex- 
change specified,  according  to  the 
tenor  and  effect  of  the  sud  bill  of 
exchange,  and  uf  their  said  ac- 
ceptance thereof;   and  being  so 
liable,  the  said  defendants,  in  con* 
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CASES  AT  NISI  PRIUS, 

The  bill  was  indorsed,  '^  Pay  Messrs.  W.  G.  Mitchell 
&  Co.,  of  Glasgow,  or  order" — 

(Signed)        "  Le  Roy,  Bayard,  &  Co." 

and  the  acceptance  was  written  across  the  bill  in  the  fol- 
lowing form : — 

*'  Accepted  under  protest,  for  honour  of  Messrs.  Le  Roy, 
Bayard,  &  Co.,  and  will  be  paid  for  their  account,  if  regu- 
larly protested,  and  refused  when  due. 

Baring,  Brothers,  &  Co." 

In  addition  to  the  foregoing  facts,  it  was  admitted,  that 
the  post  from  Liverpool  to  London  is  a  two-day  post,  and 
that  the  bill  was  not  presented  for  payment  in  London,  or 
protested  for  non-payment  in  London,  prior  to  its  being 
presented  for  payment  to  the  defendants  on  the  3rd  day 
of  November,  1825;  and,  that  the  drawees,  Crowder, 
Clough,  &  Co.  had  not,  when  the  bill  became  due,  any 
house  of  business  in  London. 


Bideration  thereof,  afterwards,  to 
wit,  on  the  same  day  and  year 
last  aforesaid,  at  London  afore- 
sudj  undertook,  and  then  and 
there  faithfully  promised  the  said 
pluntiffs,  to  pay  them  the  said 
sum  of  money  in  the  sud  bill  of 
exchange  specified,  according  to 
the  tenor  and  efifect  of  the  said 
bill  of  exchange,  and  of  the  sud 
defendants'  said  acceptance  there- 
of." 

The  second  count  was  similar 
to  the  first,  except,  that,  instead 
of  the  words  between  the  *  *,  the 
following  were  inserted,  **  at  Lon- 
don aforesaid,  did,  under  the  said 
protest,  so  made  as  aforesaid,  ac- 
cept the  said  last-mentioned  biU  of 
exchange  in  writing,  for  honour  of 
the  said  Messrs.  Le  Roy,  Bayard, 
&  Co.,  and  subscribe  the  said  ac- 


ceptance on  the  said  last-men- 
tioned bill  of  exchange  according 
to  the  usage  and  custom  of  mer- 
chants." And  instead  of  the 
words  between  the  ff,  the  fol- 
lowing words  were  inserted: — 
''but  the  said  persons  to  whom 
the  sud  last-mentioned  bill  of 
exchange  was  directed  as  afore- 
said, then  and  there  wholly  n^- 
lected  and  refused  to  pay  the 
same.*' 

The  declaration  also  contained 
the  money  counts,  and  account 
stated,  with  the  common  breach. 
Plea— general  issue. 

N.  B.  It  seems  that  the  uamd 
count  would,  in  this  case,  not  have 
been  by  itself  sufficient,  as  Lord 
Tenterden,  C.  J.,  held,  that  the  ac- 
ceptance  on  this  lull  was  not  an 
ordinary  acceptance  for  honour. 


TRINITY  TERM,  10  GEO.  IV. 

Scarlett^  A.  G.,  for  the  plaintiffs,  argued,  that  the  bill 
ought  to  have  been  presented  for  payment  at  the  domieil 
of  the  drawees,  as,  in  fact,  it  had  been;  and  that,  present- 
ing it  at  the  Royal  Exchange,  or  at  the  market-cross  of 
the  town  where  it  was  payable,  merely  applied  to  ca^es 
in  which  the  residence  of  the  drawee  is  unknown.  And  he 
cited  Scarlett  an  Exchanges  (a),  Marius  (6),  and  Forbes' 
Inst.  (c). 
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(fl)  P.  160.  "  When  he  that  is 
drawn  upon  dwells  not  in  the 
same  place  where  the  bill  is  to  be 
pud,  yet  the  acceptor  is  obliged 
to  bring  his  monies  to  that  place 
where  the  bill  is  to  be  paid." 
P.  166.— <'  The  possessor  of  a  bill 
is  not  obliged  to  protest  against 
an  out'dweller,  (i.  e.  one  who 
does  not  live  at  the  place  where 
the  bill  is  payable),  at  his  house 
or  dwelling,  nor  to  seek  him  out 
of  the  city  or  town  where  the  pay- 
ment is  to  be  made."  The  work 
from  which  this  is  cited,  is  inti- 
tied,  "The  Stile  of  Exchanges, 
by  John  Scarlett.''  It  was  pub- 
lished in  1684.  It  is  a  very  scarce 
book,  but  will  be  found  in  the 
library  of  the  British  Museum. 

(6)  Marius,  106,  10?.  — Sup- 
pose  a  bill  of  exchange  to  be 
drawn  from  Rouen,  and  directed 
thus—To  Mr.  William  P.,  mer- 
chant at  Southampton:  but  be 
made  payable  thus — Pay  this,  my 
first  bill  of  exchange,  at  the  house 
of  Mr.  Roger  C,  in  London,  to 
the  order  of  Mr.  Benjamin  L.; 
this  bill  must  be  sent  to  South- 
ampton to  be  accepted;  and  if 
acceptance  is  refused,  it  may  ei- 
ther be  protested  at  Southampton 
for  non-acceptance,  or  sent  to 
London,  and  there  be  protested 


for  non-acceptance.  "But  now, 
when  this  bill  is  due,  you  must 
then  only  endeavour  to  get  pay- 
ment at  London,  according  to 
the  express  words  and  tenor  of 
the  bill;  and  if  no  order  be  given 
at  the  house  of  Mr.  Roger  C,  in 
London,  for  payment,  or  if  a  par- 
ticular house  be  not  expressed, 
but  only  the  bill  is  payable  in 
London,  if  you  have  not  your  mo- 
ney brought  you  within  the  three 
da3rs  after  the  bill  is  due,  you 
must  cause  protest  for  non-pay- 
ment to  be  made  in  London,  ac- 
cording to  the  usual  manner." 

(c)  1  Forbes,  Inst.  191. — Any 
third  person  may  accept  a  bill 
supra  protest,  for  honour  of  the 
drawer  or  indorser,  after  it  hath 
been  protested  for  non-acceptance 
agunst  the  person  drawn  upon. 
The  acceptor  has,  beyond  the  day 
in  the  bill,  three  days  allowed  him 
to  make  payment,  called  days  of 
grace,  or  favour,  or  respite  days; 
upon  the  last  of  these  days  of 
grace,  the  creditor  in  the  bill 
ought  to  protest  it  against  the  ac- 
ceptor for  non-payment.  In  all 
cases  where  I)ills  are  protested  for 
non-acceptance  or  non-payment, 
advice  thereof  must  be  sent  by 
the  next  post  to  the  drawer  and 
indorser. 


CASES  AT  NISI  PRIUS, 

Gumefft  for  the  defendants. — We  contend,  that  a  bill 
Mitchell      ^®  *^  ^®  protested  for  non-payment  at  the  place  where  it  is 
V'  made  payable,  and  that  that  is  the  constant  practice;  -we 

therefore  say,  that  this  bill  should  have  been  protested  for 
non-payment  in  London,  on  the  1st  of  November,  the  day 
on  which  it  became  payable.  Bills  of  exchange  are  al- 
ways to  be  construed  with  reference  to  the  custom  of  mer- 
chants, and  there  is  not  a  merchant  in  London  who  doubts 
the  practice. 

For  the  defence,  several  witnesses  who  resided  in  Lon- 
don were  called,  and  they  stated,  that,  in  the  case  of  a  bill 
drawn  on  a  merchant  in  Liverpool,  payable  in  London^ 
they  should  protest  it  for  non-payment  in  London;  and,  if 
there  was  no  particular  place  in  London  at  which  the  bill 
was  made  payable,  the  holder  should  make  a  declaration  to 
the  notary,  that  the  drawee  had  not  given  him  notice  where 
the  bill  would  be  taken  up  in  London.  One  of  the  wit- 
nesses (Mr.  Mellish)  said,  that,  holding  such  a  bill,  he 
should  not  think  himself  bound  to  send  it  to  Liverpool, 
although  the  drawee  might  live  there.  Several  of  the 
witnesses  stated,  that  the  present  practice  was  not  to 
go  and  present  bills  at  the  Royal  Exchange,  as  that  would 
be  only  going  through  an  idle  ceremony.  It  was  also 
stated,  that  this  acceptance  was  not  in  the  common  form 
of  an  acceptance  for  honour — that  being  *'  accepted  for 
the  honour  of  the  drawer,"  or  ''accepted  for  the  honour 
of  such  an  indorser.*' 

In  reply,  several  witnesses  from  Liverpool  were  called, 
who  stated,  that,  as  to  bills  circumstanced  like  the  present, 
of  which  a  great  number  came  to  Liverpool,  the  universal 
practice  in  Liverpool  was,  to  present  them  for  payment  at 
the  counting-house  of  the  drawee,  and  protest  them  at 
Liverpool. 

Scarlett^  A.  G.,  in  reply. — The  form  of  this  acceptance 
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bound  these  parties  to  present  this  bill  for  payment  to  the 

drawees  at  Liverpool.    The  general  rule  is,  that  where      m^^^^^i, 

the  domicil  of  the  drawees  is  known,  the  bill  must  be  ^' 

1.1  1  Barinow 

presented  there;  and,  with  respect  to  the  custom,  that,  to 
be  binding,  must  be  universal;  and  here  the  evidence 
shews,  that  it  is  considered  to  be  one  way  in  London,  and 
the  contrary  at  Liverpool. 

Lord  Tenterden,  C.  J.,  (in  summing  up). — The 
question  here  is,  whether,  upon  the  terms  of  this  accept- 
ance, the  holders  were  bound  to  protest  this  bill  for  non- 
payment at  Liverpool  or  London.  If  there  be  no  general 
usage  on  this  point,  the  law  must  prevail,  which  is,  that 
the  bill  must  be  protested  for  non-payment  at  the  place 
where  the  drawee  resides.  The  evidence  for  the  defendant 
goes  to  shew,  that,  if  the  holder  was  in  London,  it  is  not 
considered  necessary  to  send  the  bill  down  to  Liverpool  to 
be  presented.  But  that  which  we  have  to  decide  is,  whe- 
ther a  presentment  in  Liverpool  is  not  sufficient.  The 
practice  seems  to  be,  that,  if  the  holder  lives  in  London, 
he  does  not  present  the  bill  for  payment  at  Liverpool,  and 
that,  if  he  resides  in  Liverpool,  he  does.  However,  all 
this  applies  to  cases  where  the  acceptance  is  in  the  usual 
form;  but  this  form  is  rather  singular,  it  being  an  accept- 
ance under  protest,  for  the  honour  of  Le  Roy,  Bayard,  & 
Co.,  to  be  ''  paid  for  their  account,  if  regularly  protested, 
and  refused  when  due*'  Now,  how  can  these  words  '*  re- 
fused when  due,"  have  any  meaning,  unless  the  bill  is  to 
be  presented  for  payment  at  Liverpool.  As  a  question  of 
law,  I  am  clearly  of  opinion,  that  this  bill  should  be  pre- 
sented for  payment,  and  protested  for  non-payment,  at 
Liverpool;  and  that,  without  that,  there  is  no  meaning  in 
the  words  ''  refused  when  due.**  However,  as  both  par- 
ties treated  it  as  a  question  of  fact,  I  have  left  it  to  the 
Jury.  How  can  it  be  said  that  the  bill  has  been  refused, 
if  it  has  not  been  presented  at  the  domicil  of  the  drawee? 

Verdict  for  the  plaintiffs. 


CASES  AT  NISI  PRIUS, 
Scarlett f  A.  G.,  Chitty,  and  Tomlituonj  for  the  plaintiffs 
Mitchell  Gumey,  F.  Pollock,  and  Dodd,  for  the  defendants. 

[Attoniies^-lftirc^  Sf  Johnson,  and  Lawton  Sf  CoJ] 


In  the  ensuing  Term,  Gumey  moved  for  a  rule  to  shew 
cause,  why  there  should  not  be  a  new  trial,  on  the  ground, 
that  the  plaintiffs  were  not  entitled  to  recover,  as  the  bill 
had  not  been  protested  in  London. 

Lord  T£NT£RDEN,  C.J. — The  words  of  this  acceptance 
are,  "  if  regularly  protested,  and  refused  when  due."  I 
told  the  Jury  that  I  could  not  understand  how  there  could 
be  a  refusal,  unless  there  was  a  personal  demand.  The 
effect  of  the  evidence  adduced  on  the  part  of  the  defend- 
ants was  only  this,  that,  if  the  holder  lives  in  London, 
he  is  not  bound  to  send  the  bill  to  Liverpool  to  be  pre- 
sented. 

Bayley,  J. — In  the  case  of  Williams  v.  Germaine,  the 
judgment  was  arrested,  because  there  was  no  allegation 
that  the  bill  was  presented  to  the  drawee.  From  the 
language  of  this  acceptance,  it  is  clear,  that  presentment 
should  be  made ;  and  then  comes  the  question — where  ? 
I  think  at  the  drawee's  residence.  And  it  seems  to  me, 
that  there  must  be  a  personal  application,  where  no  place 
of  payment  is  given.  If  there  was  no  acceptance  given  on 
a  bill  payable  in  London,  it  seems  to  me,  that  the  proper 
place  at  which  to  present  it  would  not  be  at  the  Royal 
Exchange,  but  at  the  residence  of  the  drawee. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  Whether  a 
presentment  in  London  would  have  been  sufficient  or  not, 
the  more  regular  way,  certainly,  was  to  apply  to  the 
drawee. 
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Parke,  J. — The  form  of  this  acceptance  is  such  as  to 
make  it  unnecessary  to  inquire  into  the  alleged  custom. 
The  meaiiing  of  the  acceptance  evidently  was,  "  if  regu- 
larly presented  and  refused;'*  and  the  word  *' protested'* 
must  have  been  put  in  by  mistake.  The  meaning  was, 
that  the  bill  should  be  presented  to  the  person  on  whom 
it  was  drawn,  and  refused  by  him. 

Rule  refused. 
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MiTCHfiLL 
V. 

Baring. 


In  the  case  of  Hoare  v.  Quenove, 
16  East,  391,  it  was  held,  that  the 
acceptors  of  a  foreign  bill  of  ex- 
change, who,  after  presentment 
to  the  drawees  for  acceptance, 
and  refusal  by  them  to  accept,  and 
protest  for  non-acceptance,  ac- 
cept the  same  for  the  honour  of 
the  first  indorsers,  are  not  liable 
on  such  acceptance*  unless  there 
has  been  a  presentment  of  the 
bill  to  the  drawees  for  payment, 
and  a  protest  for  non-payment. 
So,  in  the  case  of  Williams  ▼.  Ger- 
maine  the  elder,  1  M.  &  R.  ^4, 
it  was  held,  that  where  a  party 
accepted  a  bill  for  the  honour  of 
the  drawer,  on  the  refusal  of  the 
drawee,  it  must  be  presented 
again  to  the  drawee  for  payment 
at  maturity,  before  the  acceptor 
for  honour  can  be  charged  on  his 
acceptance,  even  in  the  case  of  a 
bill  payable  after  sight.  And  in 
the  case  of  Germaine  v.  Williams 
the  younger  (who  was  the  drawer 
of  the  same  bill),  Id.  403,  it  was 
held,  that,  to  charge  the  drawer, 
it  was  necessary  to  shew  a  pre- 
sentment to  the  drawee  at  matu- 
rity; and  that  a  presentment  to 


the  acceptor  for  honour  was  not 
sufficient. 

In  the  cases  of  Selby  ▼.  Eden,  3 
Bing.  61  i,  and  FayU  v.  Bird,  6 B. 
&  C.  531,  it  was  held,  that  a  bill 
drawn  payable  to  "  order  in  Lon- 
don," did  not  require  presentment 
in  London.  See  also  Mr.  Justice 
Bat/ley's  Treatise  on  the  Law  of 
Bills  of  Exchange,  p.  136—139. 

On  the  subject  of  presentment, 
it  is  liud  down  in  the  Code  de  Com- 
merce, liv.  I,  tit.  viii,  s.  xii,  Art. 
173,  as  follows :—"  JLcf  jJTor^/* 
Jaute  d'acceptation  ou  de  paiement 
sont  foils  par  deux  notaires  ou  par 
un  notaire  et  deux  iemoins  ou  par 
un  huissier  et  deux  temoins,  he 
protit  droit  etrefoit — Au  domicile 
de  celui  sur  qui  la  lettre  de  change 
etait  payable  ou  cL  son  dernier  do- 
micile  connu*  Au  domicile  des 
personnes  indiquees  par  la  lettre 
de  change  pour  la  payer  au  besoin. 
Au  domicile  du  tiers  qui  a  acceptc 
par  intervention,  Le  tout  par  un 
seul  et  mime  acte.  En  cos  de 
fouue  indication  de  domicile  le  pro- 
tit  est  precede  d^un  acte  de  perqui- 
sition*^ 


u 
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1829. 


Adjourned  Sittings  at  Westminster ,  after  Trinity 

7erm,*I829. 

BEFORE  LORD  TENTERDEN^  C.  J. 


OcU  28^A. 

If,  in  ao  action 
for  an  attorney's 
bill,  it  appear 
that  the  plaintiff 
in  his  bill  charg- 
es for  specific 
attendances  on 
particular  days; 
and,  besides 
that,  charges  a 
further  sum  for 
several  attend* 
ances — The 
Judge  at  the 
trial  will  direct 
the  Jury  to  de- 
duct this  latter 
sum  from  the 
amount  of  the 
bill 


R0WNSON9  Gent.,  One,  &c.  r.  Earle. 

Assumpsit  to  recover  the  amount  of  an  attorney's 
bill.     Plea — General  issue. 

The  business  done  was  the  defence  of  a  suit  in  Chan- 
cery, which  had  been  commenced  against  the  present  de- 
fendant. 

In  the  plaintiff's  bill  of  costs  there  were  many  specific 
charges  for  attendances  on  particular  days;  and,  at  the 
end  of  the  bill,  was  a  charge  for  ''  Several  attendances, 
1/.  U.  Orf." 

Lord  Tenterden,  C.  J. — With  respect  to  the  reason- 
ableness of  the  charges  in  this  bill,  the  defendant  may 
object  to  them  in  taxation  before  the  Master;  but  there 
is  one  item  that  the  Jury  ought  to  deduct,  which  is  a 
charge  of  1/.  1«.  Orf.  for  several  attendances.  Now, 
although  such  a  charge  might  be  good,  if  there  were  no 
charges  for  specific  attendances,  yet,  as  in  this  bill  there 
are  several  charges  for  specific  attendances,  the  plaintiff  is 
not  at  liberty  to  make  a  general  charge  besides. 

Verdict  for  the  plaintiff  for  the  amount  of  the 
bill,  after  deducting  1/.  1«.  Orf. 

F.  Pollock  and  Tomlinson  for  the  plaintiff. 

The  Defendant  in  person. 

[Attornies— JE:.  Chetter,  and  WUktt  ^  L.] 
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Wood  r.  Smith.  Oct  28M. 

Assumpsit.  The  Jlrst  count  of  the  declaration  The  general  rule 
stated,  that,  in  consideration^that  the  plaintiflf  would  buy  a  a  seiier^epre-"'^ 
certain  mare  of  the  defendant,  the  defendant  undertook  »«nts  at  the  timt 

01  a  sale  IS  a  war* 

and  faithfully  promised,  "  that  the  said  mare  was  sound  to  ranty.    A  war* 
the  best  of  his  knowledge.'*    And  the  plaintiflf  averred,  either  general 
that,  confiding,  &c.^  he  bought  the  mare  at  the  price  of  ^'JJrwlf  *at  thV 
25/.;  and  that  the  defendant  did  not,  nor  would  regard  Jimeofhit  seii- 

ing  ahorse,  say, 

his  said  promise,  but  subtilely  contriving,  &c.,  deceived  "  i  never  war- 
the  plaintiff  in  this,  that  the  said  mare  was  not  sound,  but,  [^"q^  ^  f., ", 
on  the  contrary  thereof,  was  unsound,  as  the  defendant  fg^^^^uge?** 
then  well  knew.     There  were  other  special  counts,  and  warranty,  and 

-  Til  4^,  ,  .  the  pnrchaser 

the  money  counts.     Flea — (renerai  issue.  may  maintain 

It  was  proved,  that,  at  the  time  of  the  sale  of  the  mare,  l^'^hfj^nXw 
the  plaintiff  said  to  the  defendant,  "  She  is  sound  of  that  the  horse 

was  unsound  to 

course?"  To  which  the  latter  replied,  "Yes,  to  the  best  of  the  knowledge 
my  knowledge."   And  on  the  plaintiff  saying,  "  Will  you 
warrant  her?"  the  defendant  said,  *^  I  never  warrant,  I 
would  not  even  warrant  myself."    Evidence  was  also  given, 
that  the  mare  was  unsound,  and  that  the  defendant  knew  it. 

Gumetfy  for  the  defendant,  objected  that  the  declara- 
tion should  have  been  in  tort  and  not  in  contract,  as  there 
was  an  express  refusal  to  warrant. 

Lord  Tenterden,  C.J. — I  think  that  this  declaration  is 
sufficient;  there  is  a  count  on  a  promise,  that  the  mare 
was  sound  to  the  best  of  the  defendant's  knowledge,  with 
a  breach,  that  he  knew  her  to  be  unsound.  Now,  if  a 
man  says,  when  he  sells  a  mare,  "  she  is  sound  to  the 
best  of  my  knowledge,  but  I  will  not  warrant  her,"  and 
it  turns  out  that  the  mare  was  unsound,  and  that  he  knew 
it,  I  have  no  doubt  that  he  is  answerable. 

Verdict  for  the  plaintiff,  with  leave  to  move  to 
enter  a  nonsuit. 
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CASES  AT  NISI  PRIUS, 
Scarlett f  A.  G.,  and  Curwoody  for  the  plaintiff. 

Gurney,  and  Thesiger,  for  the  defendant. 

[Attomies — Hinrich^  and  Adlington  4'  Ca.]* 


In  the  ensuing  Term,  Gumey  moved,  in  pursuance  of 
the  leave  given,  contending  that  the  action  should  have 
been  in  deceit^  and  not  in  assumpsit,  because  there  was 
an  express  refusal  to  warrant.     He  cited  Williamson  v. 
Allison  (a),  and  Dobell  v.  Stevens  (6). 

Bayley,  J. — The  general  rule  is,  that  whatever  a  per- 
son represents  at  the  time  of  a  sale,  is  a  warranty.  But  the 
party  may  give  either  a  general  warranty,  or  he  may  qua- 
lify that  warranty.  By  a  general  warranty,  the  person 
warrants  at  all  events;  but  here  the  defendant  gives  a 
qualified  warranty,  as  he  only  warrants  the  mare  sound 
for  all  he  knows. 

Parke,  J. — I  have  very  frequently  seen  such  counts  as 
this. 

Rule  refused. 


(a)  2  East,  446. 


(6)  5  D.  &  R.  490. 


Oct,  2Sth. 


Rex  r.  White. 


tixttrJiJ^T  Indictment  on  the  stat.  52  Geo.  3,  c.  63.  iiie 

in  the  bands  of    first  couut  was  as  follows: — "The  Jurors  &c.  present, 

B.,  with  a  writ- 
ten  direction  to 

invest  the  proceeds  in  the  funds,  "  in  esse  of  any  unexpected  accident  happening  to  A."  No  acci- 
dent did  happen  to  A.,  and  the  proceeds  were  by  B.  converted  to  his  own  uaei—Heldf  that  B.  was 
not  indictable  under  the  stat  52  Geo.  3,  c.  68,  (now  repealed) ;  and  it  seems  that  he  wonid  not  be 
so  under  the  stat  7  &  8  Geo.  4,  c.  29,  s.  49. 

An  allegation  in  an  indictment,  that  A.  placed  valuable  securities  in  the  hands  of  B.,  *'  with  an 
order  in  writing  to  invest  the  proceeds  in  the  Government  funds,"  is  not  supported  by  proof  of  an 
order  in  writing,  directing  B.  to  invest  the  proceeds  in  the  Government  funds,  in  case  of  any  unex- 
pected accident  happening  to  A. 
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that  on  &c.|  at  &c.,  one  Anne  Hubert,  widow,  did  de- 
posit with,  and  place  in  the  hands  of  one  Matthew  White, 
as  her  agent,  two  exchequer  bills,  for  the  payment  and  of 
the  value  of  500/.  each,  and  two  bank  notes,  for  the  pay* 
ment  and  of  the  value  of  100/.  each,  the  property  of  the 
said  A.  H.,  with  an  order  in  writing,  signed  by  the  said 
A.  H.,  for  the  said  M.  W.  to  invest  the  sums  of  money 
to  which  the  said  exchequer  bills  and  bank  notes  related, 
in  the  purchase  of  Government  funds.     And  the  Jurors 
&c.  do  further  present,  that  the  said  M.  W.,  late  of  &c., 
broker,  the  agent  in  whose  hands  the  said  exchequer  bills 
and  bank  notes  were  so  deposited  and  placed  by  the  said 
A.  H.,  with  such  order  in  writing,  signed  by  the  said 
A.  H.,  to  invest  the  sums  to  which  the  said  exchequer 
bills  and  bank  notes  related,  in  the  purchase  of  Govern- 
ment funds,  afterwards,  to  wit,  on  the  same  day  and  in 
the  year  aforesaid,  at,  &c.,  unlawfully  did  apply  to  his 
own  use  and  benefit  the  said  exchequer  bills  and  bank 
notes,  and  the  sums  of  money  the  same  bills  and  notes  re- 
lated to,  in  violation  of  good  faith,  and  contrary  to  the 
special  purpose  specified  in  the  order  in  writing  before- 
mentioned,  with  intent  to  defraud  the  said  A.  H.,  the 
owner  of  the  said  exchequer  bills  and  bank  notes,"  against 
the  form  of  the  statute,  and  against  the  peace.  The  second 
count  stated,  that  the  said  M.  W.  afterwards,  to  wit,  on 
&c.,  at  &c.,  being  a  person  with  whom,  as  the  agent  of 
the  said  A.  H.,  certain  securities  for  money,  that  is  to 
say,  (two  exchequer  bills  and  two  bank  notes,  described  as 
before),  the  property  of  the  said  A.  H.,  were  then  and 
there  deposited  and  placed,  with  an  order  in  writing, 
signed  by  the  said  A.  H.,  to  invest  the  said  sums  of  mo- 
ney to  which  the  said  exchequer  bills  and  bank  notes  re- 
lated, in  the  purchase  of  Government  securities,  unlawfully 
did  apply  to  his  own  use  and  benefit  the  said  exchequer 
bills  and  bank  notes,  in  violation  of  good  faith,  and  con- 
trary to  the  special  purpose  specified  in  the  order  in  writ- 
ing last  mentioned,  with  intent  to  defraud  the  said  A.  H., 
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against  the  statute,  and  against  the  peace.    Plea — Hot 
guilty. 

The  case  opened  on  the  part  of  the  prosecution  was, 
that  Mrs.  Hubert,  on  her  going  abroad  in  the  year  1821, 
sent  two  exchequer  bills,  for  500/.  each,  and  two  bank  notes 
of  100/.  each,  with  a  written  direction  as  to  the  invest* 
ment  of  the  proceeds;  that,  on  her  return  to  this  king- 
dom, she  discovered  that  the  defendant  had  applied  the 
proceeds  to  his  own  use;  and  that  he  had  subsequently 
given  her  his  bond  for  the  amount.  But  it  was  argued, 
that  the  prosecutrix's  accepting  that  bond  would  be  no 
answer  to  this  indictment. 

Mrs.  Hubert  was  called ;  she  stated  that  she  had  sent 
the  exchequer  bills  and  bank  notes  to  the  defendant  on 
the  3rd  of  September,  1821,  with  a  letter,  which  was  pro- 
duced (a) :  It  was  in  the  following  terms : — 

September  3rd,  1821. 

'*  Being  about  to  quit  England  for  a  month  or  six 
weeks,  I  beg  leave  to  place  in  your  hands  two  exchequer 
bills  for  500/.  each,  making,  together  with  the  sum  of  200/., 
a  sum  of  1200/.,  and  some  interest,  for  the  purpose  and 
with  the  intent  of  your  investing  it  or  the  proceeds,  in  ccue 
of  any  unexpected  accident,  in  the  Government  funds,  at  a 
time  when  you  shall  judge  it  desirable  to  buy  in,  in  trust 
for  the  benefit  of  my  son  William  Arthur  Hubert,  now  a 
minor;  and  my  will  and  desire  is,  in  case  of  my  death,  that 
the  money  should  be  placed  in  the  joint  names  of  yourself 
and  our  friend,  Mr.  James  Wingfield,  of  Great  Marl- 
borough Street,  solicitor,  and  of  my  said  son;  applying 
the  interest  to  his  education,  and  the  principal  to  be  paid 
to  him  on  his  coming  of  age ;  and  in  conclusion,  I  request 
your  kindness  and  good  offices  to  him." 

Lord  Tenterden,  C.  J. — This  direction  in  writing 
(a)  The  defendant  produced  this  under  a  notice  to  produce. 
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does  not  sustain  the  allegation  in  the  indictment^  for  the 
allegation  is,  that  the  defendant  was  directed  to  invest, 
absolutely  and  unconditionally!  and  the  direction  proved  is 
only,  to  invest,  in  case  of  any  accident  happening  to  Mrs. 
Hubert.  Now,  no  accident  has  happened;  and,  under 
these  circumstances,  the  defendant  cannot  be  liable  to 
punishment  for  not  investing.  The  defendant  must  be 
acquitted. 

Verdict — Not  guilty. 
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Brougham^  and  Tkesiger^  for  the  prosecution. 

Denman,  for  the  defendant. 

[Attornies — Hubert,  and  Fawcett,} 


See  the  case  of  Rex  v.  Prince^ 
ante^  Vol.  2,  p.  617-  We  are  in- 
formed that  the  case  of  Rex  v. 
Prince  was  acted  upon  by  the 
Court  of  King's  Bench,  in  Ireland, 
in  the  case  of  Father  Murphy » 

The  Stat.  52  Geo.  3.  c.  63,  is 
wholly  repealed  by  the  stat.  7  & 
S  Geo.  4,  c.  27;  but  by  the  stat. 
7  &  8  Geo.  4,  c.  29,  s.  49,  it  is,  <  for 
the  punishment  of  embezzlement 
committed  by  agents  intrusted 
with  property,'  enacted,  ''That  if 
any  money*  or  security  for  the 
payment  of  money,  shall  be  in- 
trusted to  any  banker,  merchant, 
broker,  attorney,  or  other  agent, 
with  any  direction  in  writing  to 
apply  such  money,  or  any  part 
thereof,  or  the  proceeds,  or  any 
part  of  the  proceeds  of  such  secu- 
rity, for  any  purpose  specified  in 
such  direction,  and  he  shall,  in 
violation  of  good  fvth,  and  con- 
trary* to  the  purpose  so  specified, 
in  anywke  convert  to  his  own  use 
or  benefit  such  money,  security, 
or  proceeds,  or  any  part  thereof 

VOL.  IV. 


respectively,  every  such  offender 
shall  be  guilty  of  a  misdemean- 
or; and,  being  conricted  thereof, 
shall  be  liable,  at  the  discre* 
tion  of  the  Court,  to  be  trans- 
ported beyond  the  seas  for  any 
term  not  exceeding  fourteen  years, 
nor  less  than  seven  years,  or  to 
suffer  such  other  punishment  by 
fine  or  imprisonment,  or  by  both, 
as  the  Court  shall  award;  and  if 
any  chattel  or  valuable  security, 
or  any  power  of  attorney  for  the 
sale  or  transfer  of  any  share  or 
interest  in  any  public  stock  or 
fiind,  whether  of  this  kingdom  or 
of  Great  Britain  or  of  Ireland,  or 
of  any  foreign  state,  or  in  any 
fund  of  any  body  corporate,  com- 
pany, or  society,  shall  be  intrust- 
ed to  any  banker,  merchant, 
broker,  attorney,  or  other  agent, 
for  safe  custody,  or  for  any  spe- 
cial purpose,  without  any  autho- 
rity to  sell,  negotiate,  transfer,  or 
pledge,  and  he  shall,  in  violation 
of  good  faith,  and  contrary  to  the 
object  or  purpose  for  which  such 
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chattel,  security,  or  power  of  at- 
torney shall  have  been  intrusted 
to  him,  sell,  negotiate,  transfer, 
pledge,  or  in  any  manner  convert 
to  his  own  use  or  benefit,  such 
chattel  or  security,  or  the  pro- 
ceeds of  the  same,  or  any  part 
thereof,  or  the  share  or  interest  in 
the  stock  or  fund  to  which  such 
power  of  attorney  shall  relate,  or 
any  part  thereof,  every  such  of- 
fender shall  be  guilty  of  a  misde- 
meanor, and,  being  convicted 
thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  any  of 
the  punishments  which  the  Court 
may  award,  as  hereinbefore  last 
mentioned." 

By  sect.  50  of  the  same  statute 
it  is  provided  and  enacted,  *'  That 
nothing  hereinbefore  contained 
relating  to  agents  shall  afiect  any 
trustee  in  or  under  any  instru- 
ment whatever,  or  any  mortgagee 
of  any  property,  real  or  personal, 
in  respect  of  any  act  done  by  such 
trustee  or  mortgagee  in  relation 
to  the  property  comprised  in  or 
affected  by  any  such  trust  or 
mortgage;  nor  shall  restrain  any 
banker,  merchant,  broker,  attor- 
ney, or  other  agent,  from  receiv- 
ing any  money  which  shall  be  or 
become  actually  due  and  payable 
upon  or  by  virtue  of  any  valuable 
security,  according  to  the  tenor 
and  effect  thereof,  in  such  manner 
as  he  might  have  done  if  this  act 
had  not  been  passed;  nor  from 
selling,  transferring,  or  otherwise 
disposing  of  any  securities  or  ef- 
fects in  his  possession,  upon  which 
he  shall  have  any  lien,  claim,  or 
demand  entitling  him  bylaw  so 


to  do,  unless  such  sale,  transfer, 
or  other  disposaP shall  extend  to 
a  greater  number  or  part  of  such 
securities  or  effects  than  shall  be 
requisite  for  satisfying  such  lien, 
claim,  or  demand." 

And  by  sect.  52  of  the  same 
statute,  it  is  provided  and  enacted, 
''  That  nothing  in  this  act  con- 
tained, nor  any  proceeding,  con- 
viction, or  judgment  to  be  had  or 
taken  thereupon,  against  any 
banker,  merchant,  broker,  factor, 
attorney,  or  other  agent  as  afore- 
said, shall  prevent,  lessen,  or  im- 
peach any  remedy  at  law  or  in 
equity  which  any  party  aggrieved 
by  any  such  offence  might  or 
would  have  had  if  this  act  had  not 
been  passed;  but  nevertheless 
the  conviction  of  any  such  of- 
fender shall  not  be  received  in 
evidence  in  any  action  at  law  or 
suit  in  equity  against  him;  and 
no  banker,  merchant,  broker, 
factor,  attorney,  or  other  agent 
as  aforesudj  shall  be  liable  to  be 
convicted  by  any  evidence  what- 
ever as  an  offender  against  this 
act,  in  respect  of  any  act  done  by 
him,  if  he  shall  at  any  time  pre* 
viously  to  his  being  indicted  for 
such  offence  have  disdo^d  such 
act,  on  oath,  in  consequence  of 
any  compulsory  process  of  any 
Court  of  law  or  eqmty  in  any  ac- 
tion,  suit,  or  proceeding  which 
shall  have  been  bond  Jide  insti- 
tuted by  any  party  aggrieved,  or 
if  he  shall  have  disclosed  the  same 
in  any  examination  or  deposition 
before  any  commissioners  of 
bankrupt." 
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Frowd,  Gent.  v.  Stillard.  Nov.  2nd. 

Assumpsit  on  an  attorney's  bill.    The  copy  of  the   An  attorney 
bill  delivered  to  the  defendant  contained  the  following  ab-  l^ount^f  hu  ^ 
breviations:—  ""  *°  ■?  ,t^^°' 

although  the 
Drawg.  Declon.  ffo.  15.  copy  delivered 

T     x_  r      n  under  the  «ta- 

Instrons.  for  uase.  tutes  2  Oeo.  2, 

Attg.  you  m  long  confce.  S  "  2^°^  13, 

Preparing  Aflft.  ~n**^n  •?«»» 

^         ®  abbreviations  as 

--"  Declon." 

Cocibum,  for  the  defendant,  submitted  that  the  plain-  i<  confce." 
tiff  must  be  nonsuited,  because  he  had  not  delivered  his  '*,  ^^"  ^^ 
bill  in  a  proper  state,  under  the  statutes  2  Geo.  2,  c.  23, 
and  12  Geo.  2,  c.  13. 

Scarlett,  A.  G.,  for  the  plaintiff. — In  the  case  ot  Rey- 
nolds V.  Caswell  (a),  the  following  abbreviations  occurred, 
viK.  "lustrous,  for  declaration,  ffo.  18."_"  Pd.-_"2  fair 
copies,"  "  Serjt."  "  Atty."  "  Lres."  &c. ;  and  the  Court 
said,  that  they  were  abbreviations  common  and  intelligible 
to  every  professional  man,  and  held,  that  the  plaintiff  was 
entided  to  recover. 

Lord  Tenterden,  C.  J. — I  am  entirely  of  that  opinion 
in  the  present  case.  I  think  that  the  object  of  the  Legis- 
lature is,  that  a  client  shall  have  his  bill  delivered  to  him 
in  such  language  as  he  can  understand;  and  I  think  no 
man  living  can  doubt  as  to  the  meaning  of  these  abbre- 
viations* 

Verdict  for  the  plaintiff. 

Scarlett,  A.  G.,  and  Wybom,  for  the  plaintiff. 

Cockbum,  for  the  defendant. 

[Attornies— Froirrf,  and  WUkt  j- 1.] 

(a)  4  Taunt.  193. 
e2 
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By  the  stat.  2  Geo.  2,  c.  23, 
B.  23,  it  18  enacted,  that ''  No  at- 
torney or  solicitor  shall  commence 
or  muntain  any  action  or  suit  for 
the  recovery  of  any  fees,  charges, 
or  disbursements,  un^  the  expi- 
ration of  one  month  after  he 
shall  have  delivered  a  bill  of  such 
fees,  charges,  and  disbursements, 
written  in  a  common  legible 
hand,  and  in  the  English  tongue, 
except  law  terms  and  aames  of 
writs,  and  in  words  at  length,  ex- 


cept tiroes  and  sums,  which  bill 
shall  be  subscribed  with  the  pro- 
per hand  of  such  attorney  or  soli- 
citor respectively."  But  by  the 
sut.  12  Geo.  2,  c.  13,  s.  5,  it  is 
enacted,  '*  that  it  shall  and  may 
be  lawful  to  and  for  every  attor- 
ney, clerk  in  court,  and  solicitor, 
to  write  his  bill  of  fees,  charges, 
and  disbursements,  with  such  ab- 
breviations as  are  now  commonly 
used  in  the  English  language.** 


issue. 


This  was  the  same  patent  which  was  the  subject  of  dis- 
cussion in  the  case  of  Lewis  v.  Davis  (a),  and 

Scarlettf  A.  G.,  for  the  plaintiff,  contended,  that  the 


Nov.  3r(/.  Lbwis  and  Another  v.  Marling. 

A  party  took      f^ASE  for  the  infringement  of  a  patent,  for  an  improved 
an  improved       machine    for  shearing    woollen  cIoths«      Plea — General 

•hearing  ma- 
chine, to  shear 
woollen  cloths, 
and  claimed 
four  things  as 
his  invention : 
one  of  them 
vras,  a  proper 
substance  to  _ 

brush  the  cloth.  Jury  ought  to  give  considerable  damages,  as  the  validity  of 
JhetTckte^n    ^his  patent  had  been  litigated  in  that  case. 

the  specifica- 
tion,  he  direct- 
ed plush  to  be 
used  for  this 
purpose,  but  he 
nowhere  stated, 

essentia]  part  of  plaintiffs  claimed,  as  their  invention,  four  things,  as  stated 

Bef^'^e  "time  ^^^^^  ^^^'  ^»  P'  ^^ ''  ^ne  of  which  was,  "  a  proper  sub- 
of  this  party's     stance  to  brush  the  cloth,"  and  this  was  described  in  the 

invention,  some 
kind  of  brush 
had  been  uni- 
formly used, 
but  it  was  sub- 
sequently ascer- 
tained, that, 
with  this  machine,  no  brush  was  necessary  :—^fM,  that  this  did  not  invalidate  the  patent. 

Before  a  party  took  out  a  patent  for  a  machine,  a  model  of  a  similar  machine  was  made,  un- 
known to  him,  and  a  machine  was  begun  to  be  made  from  it,  but  no  similar  machine  was  ever  used 
in  this  country,  before  the  patent:— /TeU,  that  this  was  not  suffideot  to  deleat  the  patent. 


The  two  specifications,  dated  in  the  years  1815,  and 
1818,  mentioned,  ante,  Vol.  «S,  p.  503,  were  read. 
In  the  second  specification,  dated  14th  Juljf,  1818,  the 


specification  as  follows: — **  A  narrow  strip  of  plush  is  fix- 
ed on  the  surface  of  the  cylinder,  parallel  with  the  wire, 

(a)  Ante,  Vol.  3,  p.  602. 
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to  answer  the  purpose  of  a  brush  for  raising  up  the  wool, 
which  is  to  be  shorn  off  the  cloth ;  or,  instead  of  the  plush, 
bristles  may  be  inserted  on  the  cylinder." 

Evidence  was  given  of  the  novelty  of  the  invention, 
and  of  the  defendant's  infringement  of  the  patent. 

A  witness  stated,  that,  previous  to  the  use  of  the  plain- 
tiff's machine,  some  substance  had  been  always  used  to 
raise  up  the  wool  to  be  shorn,  but  that  it  was  found,  that, 
in  the  plaintiff's  machines,  it  was  unnecessary,  if  more  than 
one  cutter  at. a  time  was  used  on  the  cylinder;  and  that, 
in  point  of  fact,  this  plush  never  was  us^d.  He  also  stat- 
ed, that  the  plaintiffs  had  only  made  one  machine  which 
had  it;  and  that,  out  of  one  thousand  and  more  of  their 
machines  that  they  had  sold,  none  of  them  had  any  plush 
or  any  other  substance  to  raise  the  wool. 

jP.  Pollock f  for  the  defendant. — I  submit  that  the  plain- 
tiffs must  be  nonsuited.  The  plaintiffs  claim  this  plush 
as  a  part  of  their  invention,  and  its  application  is  minute- 
ly described  in  the  specification.  Now,  the  witness 
says,  that  the  plaintiffs  never  even  sold  a  single  machine 
that  had  this  plush  applied  to  it;  and  I  apprehend,  that 
where  a  patent  is  taken  out  for  a  machine,  consisting  of 
several  parts,  and  one  of  them  is  wholly  useless,  the  pa- 
tent is  void.  It  may  be  said,  that  it  is  a  hardship  that 
the  party  should  be  obliged  to  make  a  specification 
before  he  has  completed  his  invention;  but,  to  do  that, 
time  is  always  given.  I  admit,  that,  if  a  machine  is  de- 
scribed in  general,  it  would  be  no  objection  that  some  par- 
ticular part  might  be  made  better,  but  here  this  plush  is 
claimed  as  a  specific  invention. 

Scarlett,  A.  G.,  for  the  plaintiffs. — The  argument  on 
the  other  side  is,  that  if  a  man  makes  an  improved  ma- 
chine, combining  with  it  something  that  was  always  thought 
necessary,  and  it  be  afterwards  found  that  his  improve- 
ment is  BO  good,  that  it  dispenses  with  this  thing  tliat  was 


Lewis 
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always  thought  necessary,  he  is  to  lose  his  patent  The  pub* 
lie  is  not  deceived,  and  the  only  objection  now  is,  that  it  was 
V.  found,  a  year  after  the  taking  out  of  the  patent,  that  if  more 

than  one  cutter  were  applied,  the  plush  was  unnecessary. 

Brougham f  on  the  same  side. — ^We  say,  that  one  of  our 
novelties  is  the  using  of  a  brush  of  plush  upon  the  cylin- 
der, and  that  is  an  improvement  upon  the  older  modes  of 
brushing;  in  the  same  way  we  say,  that  our  rotary  cutters 
are  an  improvement  on  shears  used  by  hand. 

jP.  PoUocki  in  reply. — If  the  thing  was  beneficial  at  the 
time  of  the  invention,  I  admit  that  it  will  not  vitiate  the 
patent,  that  it  becomes  of  no  use  by  means  of  something 
invented  afterwards ;  but  here,  the  patentee  claims,  as  an 
invention,  a  thing,  that,  with  his  machine,  is  useless. 

Lord  Tenterden,  C.  J. — This  is  a  patent  for  an  im« 
proved  machine  for  shearing  woollen  cloths,  which  is  to 
be  effected,  by  means  of  rotary  cutters  going  from  list  to 
list.  In  his  specification  the  plaintiff  claims  several  things 
as  of  his  invention,  one  of  them  being  the  application  of 
a  proper  substance  to  brush  the  cloth.  It  appears,  that, 
before  this  patent,  the  universal  practice  was,  to  raise  the 
wool  by  means  of  some  kind  of  brush:  here,  the  patentee 
claims  the  exclusive  use  of  this  plush  for  that  purpose,  but 
not  as  an  essential  part  of  his  machine.  He  claims  it  as  his 
invention,  and  states  it  to  be  a  novel  mode  of  doing  that 
which  was  always  done  before  either  by  a  brush  or  by  some 
other  means.  There  was  a  case  of  a  chemical  compound, 
where  the  party  mentioned  in  his  specification  some  in« 
gredient  that  he  did  not  use ;  and  the  patent  was  held  to 
be  void  (a);  but  there  the  party  deceived  the  Crown:  and 
I  think  that  that  case  is  quite  distinguishable  from  the 
present.    Here  the  party  says,  this  is  a  part  of  my  ma- 

(a)  Turner  v.  Winter,  1  T.  R.  602. 
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chine^liut  he  nowhere  says,  that  it  is  essential.     I  think 
therefore,  that  there  is  no  weight  in  the  objection. 

The  defence  was,  that  the  mode  of  shearing  from  list  to 
list  by  means  of  rotary  cutters  was  not  new  at  the  time  of 
the  phuntiffs'  patent ;  and  it  was  proved,  that,  in  the  year 
1811,  a  specification  was  enrolled  in  America,  for  a  ma* 
chine  to  shear  cloth  from  list  to  list  by  means  of  rotary 
cutters;  and  that,  in  that  year,  a  model  of  an  exactly  simi- 
lar machine  was  brought  to  England,  and  exhibited  to 
three  or  four  persons.  It  was  also  proved,  that,  in  the  year 
1811,  Mr.  Thompson,  a  manufacturer  in  Yorkshire,  em- 
ployed workmen  to  make  a  machine  from  the  American 
specification,  and  that  they  had  set  about  it,  but  that,  in 
consequence  of  the  Luddite  riots,  Mr.  Thompson  was 
afraid  to  have  it  completed.  However,  in  answer  to  this, 
it  was  shewn,  that,  after  the  riots  had  ceased,  the  machine 
was  left  unfinished,  and  Mr.  Thompson  bought  the  plain- 
tiffs' machines. 

Lord  Tenterden,  C.  J. — The  object  of  the  plaintifi*s' 
patent  is,  a  method  of  shearing  from  list  to  list  by  means 
of  rotary  cutters;  and  if  the  case  rested  on  the  evidence 
on  the  part  of  the  plaintiffs,  there  is  no  doubt  that  the 
plaintiffs'  was  the  first  machine  of  this  kind  used  in  this 
country ;  but,  on  the  part  of  the  defendant,  it  is  contended, 
that  there  is  such  a  want  of  originality  and  novelty  in  the 
plaintiffs'  machine,  as  will  prevent  their  recovering  in  this 
action.  It  is  no  doubt  incumbent  on  the  plaintiffs  to  shew 
that  their  machine  is  new,  but  it  is  not  necessary  that  they 
should  have  invented  it  from  their  own  heads;  it  is  sufficient 
that  it  should  be, new  as  to  the  general  use  and  public  ex- 
ercise in  this  kingdom.  If  it  were  shewn,  that  the  plain- 
tiffs had  borrowed  from  some  one  else,  then,  of  course,  their 
patent  would  fail.  To  shew  that  the  machine  was  not  new, 
evidence  is  given  that  a  model  has  been  seen  by  three  or 
four  persons,  and  that  the  making  of  a  similar  machine 
was  begun;  but  it  appears  to  me,  that  the  defendant  has 
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failed  to  prove  that  such  a  machine  was  generally  known 
Lewis        ^^  generally  used  in  England ,  before  the  taking  out  of 

v-  this  patent  by  the  plaintiffs. 

MARLma.  •  • 

Verdict  for  the  plaintiffs. — Damages,  200/. 

Scarlett,  A.  G,,  Brougham,  Campbell,  and  Rotch,  for 
the  plaintiffs. 

F,  Pollock,  C.  F.  Williams,  Alderson,  and  Godson,  for 
the  defendant. 

[Attomies — Adlington  if  Co,,  and  Shearfnan.'] 


In  the  ensuing  Term,  F.  Pollock  moved  for  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial: — First, 
on  the  ground  that  the  patent  was  void,  as  the  plush  was 
unnecessary.  Secondly,  that  the  shearing  the  cloth  from 
list  to  list,  by  means  of  rotary  cutters,  was  not  new.  And 
thirdly,  on  affidavits,  that  some  further  evidence  had  been 
discovered  since  the  trial.  He  cited  Crompton  v.  Ibboi- 
son  {a),  Turner  v.  Winter  (6),  Rex  v.  Arkwright  (c),  For- 
syth V.  Riviere  (d). 

Lord  Tenterden,  C.  J. — I  think  that  we  ought  not  to 
grant  any  rule.  As  to  the  objection  to  the  specification 
respecting  the  plush,  it  is  not  any  where  alleged  that  the 
plush  is  essential;  and  we  find,  that,  before  this  patent  was 
granted,  a  brush  had  been  used.  When  the  plaintiffs  were 
applying  for  a  patent,  they  had  made  a  machine,  and  had 
put  plush  on  it;  but,  before  they  made  any  of  the  machines 
for  sale,  they  had  discovered  that  it  was  useless.  If  the 
plush  had  been  mentioned  as  an  essential  part  of  the  ma- 
chine, and  it  had  not  been  useful  or  necessary,  the  pa- 
tent could  not  have  been  supported.  With  respect  to 
the  other    point,   it  appeared   that  a  model    had   been 

(a)  1  D.  &  L.,  33.  separate  form,  and  is  cited  in  Mr. 

(6)  1  T.  R.  602.  Godson's  work  on  patents. 

(c)  This  case  is  published  in  a         (d)  Godson  on  Patents,  p.  55. 
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made,  but  still  that  model  was  not  a  machine;  and  we  tB29. 
find  that  the  possessor  of  it  has  bought  these  machines  i^kwis 
since ;  and  that  he  never  completed  his  machine  accord-  «. 

ing  to  the  American  specification.  It  therefore  appears, 
that,  till  the  invention  of  the  plaintifiB  came  out,  there 
was  not  used  and  exercised  in  England  any  machine  that 
would  cut  from  list  to  list  bv  rotary  cutters.  If  these 
plaintifis  had  seen  this  model,  or  had  known  of  it,  the 
case  would  have  been  different;  but,  the  question  is, 
whetlier,  at  the  time  of  the  patent,  this  machine  was  new 
as  to  the  public  use  in  England. 

Bayley,  J. — I  think  there  should  be  no  rule. — How- 
ever, our  refusing  a  rule  will  not  hinder  the  defendant 
from  applying  for  a  repeal  of  the  patent,  if  he  should  be 
so  advised.  To  support  a  patent,  it  is  necessary  that  the 
specification  should  make  a  full  disclosure  to  the  public. 
If  the  patentee  suppresses  any  thing,  or  if  he  misleads,  or 
if  he  does  not  communicate  all  be  knows,  his  specification 
is  bad.  So,, if  he  says  that  there  are  many  modes  of  doing 
a  thing,  when  in  fact  one  only  will  do,  this  will  also  avoid 
his  patent;  but,  if  he  makes  a  full  and  fair  communication, 
as  far  his  knowledge  at  the  time  extends,  he  has  done  all 
that  is  required.  Mr.  Pollock  objects  to  that  part  of  the 
specification  which  respects  the  use  of  the  plush.  Now, 
at  the  period  when  this  specification  was  made,  the  plush 
was  in  use,  and  there  is  no  reason  to  believe  that  this 
patentee  did  not  think  it  was  a  useful  part  of  the  machine. 
His  patent  is  for  an  instrument  where  something  of  that 
kind  was  always  thought  material ;  and  I  am  of  opinion, 
that  the  subsequent  discovery,  that  the  plush  was  unne- 
cessary, is  no  objection  to  the  validity  of  the  patent.  If 
the  party  knew  that  it  was  unnecessary,  the  patent  would 
be  bad,  on  the  ground  that  this  was  a  deception ;  but  if 
he  thought  it  was  proper,  and  only  by  a  subsequent  dis- 
covery finds  out  that  it  is  not  necessary,  I  think  that  it 
forms  no  ground  of  objection.  Another  ground  of  ob- 
jection is  this:  it  is  said  that  communications  were  made 
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from  America;  if  it  had  been  shewn  that  the  plaintiff  had 
seen  the  model,  and  had  borrowed  from  it,  he  would  not 
have  been  the  true  inventor,  and  would  therefore  have 
misled  the  Crown;  but,  if  I  make  a  discovery,  and  am 
enabled  to  produce  an  effect  from  my  own  experiments, 
judgment,  and  skill,  it  is  no  objection  that  some  one  else 
has  made  a  similar  discovery  by  his  mind,  unless  it  has 
become  public.  So,  if  I  introduce  a  discovery,  band  fide 
made,  I  may  have  a  patent  for  it,  though  a  person  might 
have  received  privately  a  communication  from  abroad, 
which  would  have  enabled  him  to  have  made  the  machine. 
As  to  the  affidavits,  I  do  not  think  them  sufficient  to  justify 
the  Court  in  granting  a  rule. 

Parke,  J. — I  am  of  the  same  opinion.  The  first  ob- 
jection is,  that  this  patent  is  for  several  things,  and  that  one 
of  them,  though  considered  to  be  useful  at  the  time,  has  since 
turned  out  to  be  useless.  There  is  no  case  that  decides, 
that  if  a  patent  be  taken  out  for  several  things,  and  one  of 

9 

them  turns  out  to  be  useless,  the  patent  is  therefore  bad ; 
though  there  are  cases  that  decide  that  it  is  bad,  if  one 
of  the  several  things  be  not  new.  The  stat.  SI  Jac.  1,  c.  3, 
8.  6,  makes  it  necessary  that  the  invention  should  be  new, 
but  it  does  not  require  that  it  should  be  useful.  The 
Crown  has  here  granted  a  patent  for  fourteen  years,  upon 
certain  conditions,  and  those  conditions  have  been  com- 
plied with.  By  the  statute  the  Crown  has  power  to  grant 
patents  to  the  true  inventor  and  inventors  of  any  manner 
of  new  manufactures  within  the  realm,  "  which  others,  at 
the  time  of  making  such  letters  patent  and  grants,  shall 
not  use,"  so  as  they  be  not  contrary  to  law,  &c.  There 
was  no  proof  at  the  trial  of  the  use  of  this  invention  in 
England  before  the  date  of  the  plaintifi*s'  patent;  and 
there  is  no  case  where  the  patent  has  failed,  unless  the 
thing  had  been  actually  used ;  and  no  case  requires  that 
the  invention  should  be  useful  in  all  its  parts. 

Rule  refused. 
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COURT  OF  COMMON  PLEAS. 

Sitting  at  Westminster,  after  Trinity  Term, 

1829. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Newbery  V.  Armstrong.  Jufy  9th. 

Assumpsit  on  the  following  agreement: —  An  agreement 

in  the  following 
form:— <* I  bind 

«  To  Mr.  John  Newbery,  ^S't!.'yT" 

Sir, — I,  the  undersigned,  do  hereby  agree  to  bind  my-  for  J.c,  late  in 

til       1  .  n       -r    ^     1  1        •       1  *^c  employ  of 

self  to  be  security  to  you  for  J.  Cochrane,  late  m  the  em-  j.  p.  of  L.  w., 
ploy  of  J.  Pearson,  of  London-wall,  for  whatever  you  may  J^u'l^ayVnttust 
entrust  him  with,  while  in  your  employ,  to  the  amount  of  ^'"  "^^^  ^^"« 

,  in  your  employ, 

502.,  in  case  of  any  default  to  make  the  same  good.  to  the  amount 

WA  ..^.^..^^^  w        of  504"  con- 
.  Armstrong.        ^„  .  ,„ffiei- 

11  th  March,  1 828.  ent  contidera- 

tion  on  the  face 
ofiL 

Witnesses  were  called  for  the  plaintiff,  who  proved  the 
payment  of  various  small  sums  of  money  to  Cochrane,  on 
account  of  the  plaintiff;  and  it  was  also  proved,  that  Coch- 
rane had  not  paid  them  over. 

TocUy,  Serjt.,  for  the  defendant,  submitted,  on  the  au- 
thority of  WainY.  Warliers(a)f  and  Saunders  v.  Wctkc' 
Jield(Jb),  that  the  agreement  could  not  be  made  available, 
because  there  was  no  mutuality  and  no  consideration  ap- 
pearing on  the  face  of  it.  In  a  late  case  of  Lees  v.  WAit- 
comb  (c),  which  was  on  an  agreement  to  remain  with  a  per- 
sonTor  two  years  to  learn  the  business  of  a  dress-maker;  the 
agreement  was  held  to  be  void,  because  there  was  no  mu- 
tuality, for  the  want  of  an  agreement  to  teach.    And,  in 


(a)  5  East,  10.  (r)  5  Ring  34;  2  M.  &  P.  86; 

(6)  4  B.  &  A.  595.  and  3  C.  &  P.  289. 
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the  present  case,  there  is  no  statement  that  the  plaintiff 
^J^^^^^      had  agreed  to  take  Cochrane  into  his  service,  on  account 
v«  of  the  defendant's  agreeing  to  be  bis  surety.     There  is 

nothing  appearing  on  the  face  of  the  agreement,  by  which 
the  plaintiflT  could  be  compelled  to  take  Cochrane  into  his 
employ,  or  on  which  any  action  could  be  maintained  against 
him  for  refusing  to  do  so. 

TiNDAL,  C.  J. — ^I  think  that  you  lay  your  rule  rather 
too  widely,  when  you  say,  that  there  must  be  mutuality. 
There  must  be  a  consideration.  And  if,  by  fair  inference, 
we  can  find  it,  that  will  be  sufficient.  It  seems  that  Coch- 
rane had  been  in  the  employ  of  another  person,  as  the 
agreement  says,  **  late  in  the  employ  of  J.  Pearson,  of 
London-wall."  It  then  goes  on  to  say,  that  the  defend- 
ant will  be  security  for  him  wMle  he  is  in  the  employ  of 
the  plaintiff.  And  I  think,  in  all  these  cases,  it  is  enough 
if  it  can  be  shewn  by  fair  inference,  that  there  was  a  con- 
sideration— if  we  can,  as  it  were,  spell  it  out  from  the 
agreement.  With  respect  to  the  case  of  Lees  v«  Whiteomb^ 
it  seems  that  there  the  agreement  was  to  remain^  which 
makes  a  difference.     I  think  the  plaintiff  is  entitled  to  the 

verdict. 

Verdict  for  the  plaintiff. — 84/. 

Wilde 9  Serjt.  and  Kelly,  for  the  plaintiff. 
Taddfff  Serjt.,  for  the  defendant. 

[Attomies — Davies,  and  Sutdiffe  Sr  B.] 


In  the  ensuing  Michaelmas  Term,  Taddy,  Serjt.,  mov- 
ed to  set  aside  the  verdict,  but  the  Court 

Refused  a  rule. 

Vide  Jenkin  v.  Reynolds^    6  B.       1  Camp.  242 ;  and  Warrington  ?. 
Moore,  86;  and  3  Brod.  &  Bing.      Turher,  6  Esp.  89. 
14 ;  Stadt  v.  LUl,  9  East,  348 ;  and 
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Acfjaumed  Sittings  in  London,  after  Trinity 

Term,  1829. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Fielder  v.  Ray.  July  20M. 

Assumpsit  for  work  and  labour,  money  paid,  &c.        The  piaindfr 

The  action  was  brought  to  recover  charges  for  printing  "*^/7^*Jt " 
calico.     On  the  part  of  the  plaintiff,  the  performance  of  done,  on  an  im- 
the  work  was  proved.    The  defendant  admitted  that,  for  although  it  ap- 
a  part  of  it,  he  was  liable  to  the  plaintiff,  and  had  paid  a  ^^J^^i^  ^^ 
certain  sum  of  money  into  Court.    With  respect  to  the  findmu's  com, 

.  that  there  waa 

other  part,  he  contended  that  he  was  not  liable  to  the  a  written  agree- 
plaintiff,  but  to  a  person  named  Aldridge.     It  appeared,  ^e"nuitter"hut° 
that,  in  the  month  of  September,  1827,  the  defendant  had  J^**J.^^f^"^e 
in  his  hands  ^  dishonoured  bill  of  Aldridge*s,  who  was  a  want  of  a  sump. 
calico  printer,  carrying  on  business  at  Wandsworth ;  and,  fact  come  out 
for  the  purpose  of  getting  it  paid,  he  made  a  verbal  con-  JJ/tJ^SIiS^** 
tract  with  the  person  who  managed  Aldridge's  concern,  <^<>^* 
that  Aldridge  should  print,  on  particular  terms,  certain 
quantities  of  linen.    The  first  delivery  took  place  in  De- 
cember, 1827.    In  the  beginning  of  January,  1828,  the 
defendant  was  informed,  that  Aldridge  had  parted  with  his 
business  to  the  plaintiff  Fielder;  but  he  said  to  the  person 
who  informed  him,  that  he  should  look  to  Aldridge  for 
the  completion  of  the  work.    Further  deliveries  were  made 
in  the  months  of  January  and  February,  1828.     On  the 
12th  March,  1828,  the  defendant  refused  to  send  any 
more  goods  to  be  printed  at  the  plaintiff's  factory,  unless 
the  plaintiff  would  agree  to  deliver  all  that  had  been  sent 
already,  without  prejudice  to  his  (the  defendant's)  claim 
upon  Aldridge.     Accordingly,  the  plaintiff's  manager,  on 
the  following  day,  brought  a  paper  to  the  defendant, 


G2  CASES  AT  NISI  PRIUS, 

1829.  which  it  was  suggested  was  an  agreement  containing  these 
tenns.  This  paper  was  produced  by  Wilde ^  Serjt.»  on 
the  part  of  the  defendant,  and  was  objected  to  by  Tiuidy, 
Serjt«9  for  the  plaintiff,  it  not  having  any  stamp.  It  was 
suggested,  that  it  was  within  the  exception  in  the  stamp- 
act,  as  relating  to  goods.  But,  upon  this  point,  Teuidy, 
Seijt.  referred  to  Buxton  v.  Bedale{a)f  which  decides, 
that  a  contract,  relating  not  to  the  sate^  but  the  making 
of  goods,  is  not  within  the  exception,  and  must  have  a 
stamp. 

Wilde,  Serjt.,  then  called  a  witness,  who  stated  that  the 
paper  was  in  existence  on  the  13th  of  March,  and  that 
it  was  the  agreement  under  which  the  work  was  performed. 
He  then  submitted,  that  the  plaintiff  could  not  recover 
upon  the  quantum  meruit  counts,  upon  an  implied  con- 
tract ;  because  it  appeared  that  the  terms  upon  which  the 
business  was  done,  were  reduced  into  writing ;  and  the 
writing  could  not  be  given  in  evidence,  because  it  wanted 
a  stamp ;  and  therefore  the  plaintiff  failed  in  making  out 
any  case,  and  must,  of  course,  be  nonsuited. 

TiNDAL,  C.  J.,  was  of  opinion,  that  the  agreement  re- 
quired a  stamp,  as  not  being  within  the  exception,  which 
was  confined  to  agreements  relating  to  the  sale  of  goods ; 
and,  with  respect  to  the  other  point,  his  Lordship  decid- 
ed, that  the  case  should  go  to  the  Jury  upon  the  parol 
testimony,  taking  a  note  of  the  objection  with  a  view  to 
ulterior  proceedings  in  the  Court  above. 

It  appeared  further  in  evidence,  that  the  plaintiff  had 
made  certain  payments  to  the  Excise,  in  respect  of  the 
goods ;  and  that  the  change  in  the  proprietorship  of  the 
concern  had  been  generally  notified  by  circular  letters, 

(a)  3  East,  303. 
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which  were  dated  on  the  Ist  January,  1828|  but  not  deli- 
vered till  the  middle  of  that  month. 


Wilde^  Serjt,  for  the  defendant,  in  his  address  to  the 
Jury,  submitted,  that  if  the  plaintiff  Fielder  had  not  in- 
tended to  carry  on  the  business  for  Aldridge,  as  far  as  the 
defendant  was  concerned,  he  should  have  objected  to  pro- 
ceed any  further  with  the  work,  until  some  contract  had 
been  made  between  him  and  the  defendant ;  and  that,  as 
he  had  not  done  so,  he  must  be  taken  to  have  carried  on 
the  business  upon  the  terms  of  the  previous  contract  made 
between  the  defendant  and  Aldridge. 

Taddf/f  Serjt,  in  his  reply,  contended,  that  if  the  un- 
derstanding had  been  such  as  the  defendant  stated  it  to 
be,  the  plaintiff  would  not  have  made  the  payments  to  the 
Excise.  As  to  the  payment  into  Court,  that  was  made 
generally,  and  the  plaintiff  had  a  right  to  apply  it  to  what 
part  of  his  demand  he  pleased ;  and,  applying  it  to  the  de- 
mand for  the  work  and  labour,  he  would  be  clearly  entitled 
to  recover  the  amount  of  the  payment  made  to  the  Excise. 

TiNDAL,  C.  J.  (in  his  summing  up)  said — The  main 
question  which  you  have  to  consider  is,  whether  the  plain- 
tiff is  entitled  to  recover  for  the  printing  of  goods,  and 
payments  in  respect  of  them,  prior  to  the  month  of  March. 

This  will  depend  upon  whether  the  parties  contracted 
that  the  work  should  be  done  on  the  credit  of  Ray  as  be- 
tween him  and  Fielder,  or  whether  it  was  to  go  on  as 
against  Aldridge,  so  as  to  give  Ray  the  right  of  set-off, 
which  he  would  clearly  have  had  if  the  business  had  been 
continued  to  be  carried  on  by  Aldridge.  The  question 
will  be,  whether  the  understanding  was,  that  Fielder,  as 
it  were,  should  represent  Aldridge,  or  that  it  should  be 
altogether  a  new  transaction.  If  you  think  that  the  work 
was  done  upon  a  new  contract,  issuing  out  of  and  bottomed 


V. 

Ray. 
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upon  the  circular^  then  there  will  be  no  right  to  set  off" 
the  debt  of  Aldridge,  and  the  plaintiff  will  be  entitled  to 
the  verdict;  but^  if  you  should  be  of  the  contrary  opinion, 
then^  as  the  amount  of  the  mon6y  which  has  been  paid  in- 
to Court  covers  the  claim  with  respect  to  the  subsequent 
part  of  the  transaction,  you  will  find  your  verdict  for  the 
defendant. 

Verdict  for  the  plaintiff. 

Taddfft  Serjt.y  and  Moody,  for  the  plaintiff*. 

Wilde,  Seijt.y  and  Helps,  for  the  defendant. 
[AUomies — E,  Itaacs,  and  Towert,'] 


In  the  ensuing  Michaelmas  Term,  Wilde,  Sefjt.,  ob^ 
tained  a  rule  nisi,  for  a  nonsuit,  which  was  discharged  af- 
ter argument,  in  the  course  of  the  same  Term  (a).  But 
the  Court  granted  a  new  trial,  upon  payment  of  costs;  in 
order  that  the  defendant  might  have  an  opportunity  of 
producing  the  agreement  properly  stamped.  See  the 
cases  of  Doe  v.  Morris  (6),  Stephens  v,  Pinney  (c),  Siro^ 
iher  v.  Barr  (rf).  Reed  v.  Deere  (e),  Rex  v.  Inhabitants  of 
Rawden  {/),  Darner  v.  Langton  {g),  and  Vincent  v. 
Cole  (A). 

(a)  Vide  6  Binff.  332.  (e)  7  B.  &  C.  266. 

(6)  12  Eagt,  237.  (/)  8  B.  &  C.  708. 

(c)  8  Taunt  32?.  (g)  1  C.  &  P.  168. 

{d)  5  Bing.  144;  and  2  Moore  (h)  3  C.  &  P.  48i . 
&  Payne,  207. 
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Salisbury  v.  Marshal.  July  20th. 

Use  and  occupation.    The  plaintiff  claimed  three  quar-  where  the  a- 
ters'  rent.    The  tenancy  was  under  the  following  agree-  ^uXa"p^y*' 

ment :-—  holds  a  house 

states,  that  he 
**  agrees  to  be- 

<'Afefiic^i^i^iii.-John  Marshal  agrees  to  become  a  ten-  ^^^^'!? 
ant  of  Richard  Salisbury,  by  occupying  a  house,  No.  47,  ]![j"*?o"g^"m 
in  Nelson  Square,  Blackfriar's  Road,  of  which  he  has  an  of  rent,  in  an 
unexpired  lease  of  two  years,  from  March  22nd  last,  for  and  occupation, 
the  whole  of  that  period.    The  fixtures  to  be  valued  on  ^lartSfhouse 
coming  in  and  aoins  out,  and  the  deterioriation  to  be  paid  ^^  ^^^  in  such 

^^^^  "^  a  reasonable  and 

to  the  landlord  by  John  Marshal,  at  his  quitting  the  pre-  decent  sute  of 
mises ;  and  as  a  security  for  the  same,  he  has  paid  to  Richard  fi?for'oomfort- 
Salisbury  SIL  10*.,  half-year's  rent  in  advance.    The  rent  *We  occupation. 
to  commence  at  Midsummer,  1827.    But  in  case  he  sh6uld 
continue  to  hold,  to  be  allowed  to  purchase  the  fixtures  at 
the  valuation  set  upon  them  at  the  time  of  taking  possession. 
April  19th,  1828." 

There  was  an  understanding  between  the  parties,  that 
the  premises  should  be  put  into  proper  repair.  And  it 
appeared  that  the  plaintiff  had  done  some  repairs  about 
the  time  the  defendant  went  into  possession ;  but  several  wit- 
nesses proved,  that,  notwithstanding  this,  the  house  was 
not  in  such  a  state  as  that  it  could  be  occupied  with  any 
degree  of  comfort,  partly  from  the  admission  of  water 
through  the  roof  and  ceilings  in  wet  weather,  partly  from 
the  state  of  the  water  closet,  the  cistern,  &c. 

Wilde,  Seijt.,  for  the  defendant,  contended,  that,  under 
these  circumstances,  the  defendant  was  not  liable  to  pay 
the  rent.    He  cited  Edwards  v.  Hetheringion  (a). 

(a)  R.  &  M.  268.  That  case  from  year  to  year,  not  under  any 
decides,  that ''  a  tenant  of  a  house     agreement  to  repur,  may   quit, 

VOL.  IV.  P 
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Taddy,  Serjt.|  for  the  plaintiff. — ^This  is  no  defence  in 

Salisbury     '^^'  ^^^  defendant  expressly  undertakes  to  pay  rent,  and 

f-  if  the  house  is  untenantable,  that  must  be  made  the  sub* 

ject  of  a  cross  action.     Even  if  there  were  an  express 

covenant  to  keep  the  house  in  repair,  it  would  not  do,  as 

there  is  an  express  undertaking  to  pay  rent. 

TiNDAL,  C.  J. — ^The  words  of  this  agreement  are  very 
singular ;  the  defendant  is  to  become  tenant  by  occupying. 
The  question  which  I  shall  leave  to  the  Jury  will  be,  whe- 
ther this  was  merely  colourable  repair,  or  that  state  of  re- 
pair which  was  fit  for  convenient  occupation.  I  have  been 
for  some  time  looking  at  the  agreement,  and  anticipating 
the  objection  as  it  presented  itself  to  my  mind,  and  I  think 
the  difficulty  is  got  rid  of  by  the  words  "  agrees  to  become 
tenant  by  occupying." 

Toddy,  Serjt.,  then  addressed  the  Jury,  in  reply. 

TiNDAL,  C.  J.,  in  summing  up,  said. — ^The  question  be- 
tween the  parties  is  as  to  the  rent  which  became  due  for 
the  three  quarters  of  a  year,  from  Michaelmas,  18S8,  to 
Midsummer,  1829,  whether  that  rent  is  due  to  the  plain- 
tiff, or  not.  Worded  as  this  agreement  is,  I  think  that 
the  determination  of  this  question  wiU  depend  upon  ano- 
ther, viz.  whether  the  premises  were  put  into  such  a  rea- 
sonable and  decent  state  of  repair,  as  that  a  decent  family 
might  be  supposed  capable  of  occupying  them  during  that 
time.  It  is  not  every  little  inconvenience  which  will  justify 
the  refusal  to  pay  rent ;  but  the  question  is,  whether  such 
repairs  had  been  done  at  the  time  when  the  defendant 
was  to  go  in,  as  that  they  could  be  reasonably  expected  to 
continue  during  the  tenancy,  and  give  the  tenant  the  de- 

without  previous  notice   to   bis  is  not  liable  in  an  action  for  use 

landlord,   on   tbe  premises   be-  and  occupation,  for  any  rent  after 

coming  unsafe  and  useless,  from  the  occupation  has  ceased  to  be  be- 

want  of  repurs ;  and  such  tenant  naficial." 


Salisbury 
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cent  enjojrment  of  the  premises.  I  agree  with  the  plain- 
tiff^s  counsel,  that  if  there  had  been  a  separate  agreement 
to  do  these  repairs,  then  the  not  having  done  them  would  ». 

furnish  no  defence.  But  I  think  that  here  it  forms  a  kind 
of  condition  precedent,  and  the  defendant  was  not  compel- 
lable to  enter  until  the  house  was  put  into  such  a  state  that 
a  family  of  such  condition  could  be  reasonably  expected  to 
occupy  it.  With  respect  to  the  stipulation  about  paying 
rent  iii  advance,  it  seems  to  me  to  apply  to  the  first  half 
year's  rent  only,  which  was  to  be  paid  instead  of  a  sum  of 
money.  His  Lordship  then  lefl;  the  case  to  the  Jury,  who 
found  a 

Verdict  for  the  defendant. 

Taddy^  Seijt.,  and  R.  V.  Richards^  for  the  plaintiff. 
Wilde 9  Serjt.,  and  Patteson,  for  the  defendant. 

[Attonues — Baxendale  Sf  Co.,  and  Vincent'] 


In  the  ensuing  term,  Taddy,  Serjt.,  moved  to  set  aside 
the  verdict,  but,  at  the  suggestion  of  one  of  their  Lord- 
ships, the  parties  compromised  the  matter*  No  opinion 
was  expressed  by  the  Court  contrary  to  the  nding  of  the 
Lord  Chief  Justice  at  the  trial. 


Delafield,  Assignee  of  Jones,  an  Insolvent  Debtor,  9.     SepL  20M. 

Freeman  and  Another,  Gents. 

V' AS£  against  attornies  for  negligence  in  the  prepara-  a   • '  i 

tion  of  a  lease.  debtor  is  not  a 

The  insolvent  was  called  as  a  witness  for  the  plaintiff,  ^^r  tile"^~ 
His  discharge  was  put  in,  and  a  release  of  his  surplus.        jSon  b'*'*  ^t 

by  hiB  attignee, 
became  hit  fu- 
ture property  is  liable  to  the  payment  of  the  debts  in  his  schedule,  and  therefinre  he  isinterested  in 
procuring  the  recovery  of  as  much  money  as  posdble. 

F  2 
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Wilder  Seijt.|  objected.— He  is  not  a  witness.     The 

discharge  is  only  of  the  person,  and  keeps  all  the  debts 

V'  afloat,  as  debts  which  he  is  liable  to  pay  out  of  his  future 

PftEEMAN 

property.    An  insolvent  is  not  allowed  to  be  bail,  on  the 
ground  that  his  future  property  is  liable.    The  57th  sec- 
tion of  the  Insolvent  Debtors*  Act,  7  Geo.  4,  c.    57, 
enacts,  "  That  before  any  adjudication  shall  be  made  in 
the  matter  of  the  petition  of  any  prisoner,  the  Court  or 
Commissioner,  &c.  shall  require  such  prisoner  to  execute 
a  warrant  of  attorney,  to  authorize  the  entering  up  of  a 
judgment  against  such  prisoner,  Jn  some  one  of  the  supe- 
rior Courts  at  Westminster,  in  the  name  of  the  assignee 
or  assignees,  or  of  the  provisional  assignee,  &C,  for  the 
amount  of  the  debts  stated  in  the  schedule,  to  be  due  or 
claimed  to  be  due,  from  such  prisoner,  or  so  much  thereof 
as  shall  appear,  at  the  time  of  executing  such  warrant  of 
attorney,  to  be  due  and  unsatisfied ;  and  the  order  of  the 
said  Court  for  entering  up  such  judgment  shall  be  a  suflS- 
cient  authority  to  the  proper  oflScer  for  entering  up  the 
same,  and  such  judgment  shall  have  the  force  of  a  recog- 
nizance ;  and  if  at  any  time  it  shall  appear  to  the  satisfac- 
tion of  the  said  Court,  that  such  prisoner  is  of  ability  to 
pay  such  debts,  or  any  part  thereof,  or  that  he  or  she  is 
dead,  leaving  assets  for  that  purpose,  the  sud  Court  may 
permit  execution  to  be  taken  out  upon  such  judgment,  for 
such  sum  of  money  as,  under  all  the  circumstances  of  the 
case,  the  said  Court  shall  order;  such  siun  to  be  distributed 
rateably  among  the  creditors,  &c.,  and  such  further  pro- 
ceedings shall  and  may  be  had  upon  such  judgment,  as 
may  seem  fit  to  the  discretion  of  the  said  Court,  firom  time 
to  time,  until  the  whole  of  the  debts  due  to  the  several 
persons  against  whom  such  discharge  shall  have  been  ob- 
tained, shall  be  ftiUy  paid  and  satisfied.*'    From  this  it  ap- 
pears, that  the  insolvent  is  not  discharged  from  his  debts; 
he  has,  therefore,  the  most  direct  interest  that  his  assignee 
shall  recover  as  much  property  as  possible,  because  he  is 
not  free  till  they  are  all  discharged.    The  judgment  ope- 
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rates  on  his  future  property.     The  recovery  here  will  pay 
debts  which  otherwise  must  be  paid  out  of  his  future  ef-     ^ 

Delapibld 

fects.    The  release  of  the  surplus  amounts  to  nothings  v. 

because  we  are  not  looking  at  something  which  he  has  to      P>^EeMAN. 
receive,  but  at  something  which  he  will  have  to  pay. 

Tt^ddy^  Seijt.9  in  support  of  the  witness. — It  is  only  a 
contingent  interest  which  may  arise,  not  any  present  in- 
terest ;  and  such  an  interest  is  not  sufficient  to  exclude 
his  testimony. 

Camyn,  on  the  same  side. — By  the  act  of  Parliament, 
the  insolvent  is  relieved  from  all  actions,  and  the  property 
is  under  the  direction  of  the  Court. 

TiNDAL,  C.  J.,  was  of  opinion  that  the  witness  was  not 
admissible  (a). 

The  case  proceeded,  and  there  was  a  nonsuit,  on  the 
ground  that  the  petition  of  the  insolvent,  being  that  which 
gave  the  Court  its  jurisdiction,  ought  to  be  produced,  and 
was  not.  This  nonsuit  proceeded  upon  the  76th  section  of 
the  act  of  Parliament ;  but  it  was  afterwards  set  aside  by 
the  Court,  and  a  new  trial  granted,  on  the  ground,  that,  by 
the  I9th  section,  an  authenticated  copy  of  the  assignment 
was  all  that  was  required  to  prove  the  right  of  the  assignee 
to  sue.  The  Court  refused  to  grant  the  rule  for  a  new 
trial  on  the  point  as  to  the  competency  of  the  insolvent  to 
be  a  witness. 

Taddff  and  Andrews,  Serjts.,  Camyn,  and  Currie,  for 
the  plaintiff. 

Wilde  and  Jones,  Serjts.,  for  the  defendant. 
[Attomies — A,  R.  Cocker,  and  In  Person.'] 

(a)  VUU  the  case  of  Rudge  v.      and  was  decided  in  the  same  man- 
Fergutson,  I  Carr.  &  P.  25d»  in      ncr  by  Mr.  Justice  LittledaU, 
which  the  same  question  arose. 
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Where  two  de- 
fendants appear, 
and  plead  by 
one  attorney, 
but,  at  the  trial, 
counacl  appear 
only  for  one  de- 
fendant,  and  the 
other  defendant 
appears  in  per- 
son, the  counsel 
only  will  be  al- 
lowed to  address 
the  Jury,  but  the 
defendant  who 
has  no  counsel, 
may  cross-exa- 
mine the  wit- 
nesses. 


P£RRiNG  and  Another  r.  Tucker^  and  Another. 

±  ROVER  for  a  mortgage  deed. — The  defendants  were 
Dr.  Tucker  and  a  Mr.  Smyrdon,  they  had  appeared  and 
pleaded  by  one  attorney. 

At  the  trials  Taddy,  Seijt.,  and  Chitty,  appeared  for 
Smyrdon,  and  Dr.  Tucker  appeared  to  conduct  his  de- 
fence in  person. 

Upon  this  being  stated  to  be  the  case  by  Toddy ^  Serjt, 
when  he  rose  to  cross-examine  the  first  witness  for  the 
plaintiff— 

Wilde,  Serjt.|  objected  to  the  arrangement^  and  the 
question  was  then  discussed. 


Chitty. — A  man  may  appear  by  attomeyi  and  after- 
wards defend  in  person ;  his  means  may  diminish:  and  if 
he  were  not  in  such  case  allowed  to  defend  himself,  he 
would  not  be  able  to  make  any  defence  at  all. 

TiNDALi  C.  J«9  inquired  if  there  was  any  authority  on 
the  subject 

Wilde,  Seijty  replied  in  the  affirmative. 


Toddy,  Seqt. — ^There  is  no  case  where  the  party  him- 
self has  required  it.  The  Court  may  make  rules  with 
respect  to  Counsel^  who  are^  in  a  certain  sense,  officers  of 
the  Court,  but  a  defendant  is  in  a  different  situation.  If 
there  were  no  Counsel  and  several  defendants,  all  of  them 
would  be  allowed  to  speak,  although  they  had  appeared 
by  the  same  attorney. 

Dr.  Tucker  said — ^That  his  defence  was  different  from 
that  of  the  other  defendant. 
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fPllde,  Serjt.,  referred  to  the  case  of  Chippendale  v. 
Mason  (a). 

TiNDAL,  C.  J. — I  can  only  take  it,  that  the  two  defend- 
ants have  thought  proper  to  entrust  their  defence  to  one 
attorney,  who  has  put  one  defence,  joining  them,  on  the 
record.  If  he  has  acted  improperly,  he  will  be  answer* 
able.  I  think,  that  as  Counsel  are  engaged  for  one  defen- 
dant, the  other  defendant  cannot  be  heard,  and  that  upon 
a  principle  of  public  policy.  Under  the  circumstances,  I 
do  not  think  it  proper  that  two  speeches  should  be  made 
to  the  Jury.  Then,  with  respect  to  who  is  to  be  preferred, 
I  think  I  must  hear  my  brother  Taddy^  because  he  is  a 
Serjeant,  and  his  duty  requires  him  to  appear. 

The  case  then  proceeded,  and  Dr.  Tucker  was  not  per- 
mitted to  address  the  Jury,  but  he  was  allowed  to  cross-ex- 
amine the  witnesses. 

It  appeared,  in  the  course  of  the  argument,  that  appli- 
cation had  been  made  to  Mr.  Justice  Pari^  at  chambers, 
to  allow  the  defendants  to  sever  in  pleading,  but  his  Lord- 
ship said,  that  as  the  only  object  was  to  have  two  speeches, 
he  did  not  think  it  proper  to  grant  the  application. 

Wilde  and  Bompas,  Serjts.,  and  FoUett,  for  the  plaintiff. 

Taddyj  Serjt.,  and  Chitty^  for  defendant  Smyrdon. 
f Attomiel^  J^fon  if  JB.,  and  Tucker J\ 

t 

(a)  4  Gamp.  174.     That  case  be  examined  by  one  counsel  on 

deddes,  that  where  several  defend-  the  part  of  all  the  defendants,  in 

ants  appear  by  separate  attomies,  the  same  manner  as  if  the  defence 

and  have  separate  counsel,  if  they  were  joint. 

are  in  the  same  interest,  only  one  See  the  case  of  Doe  v.  TindaU, 

counsel  can  be  heard  to  address  Vol.  3,  of  these  Reports,  p.  565. 
Che  Jury,  and  the  witnesses  are  to 
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Oct.  3ise.  Kay  v.  Groves. 

A.  signed  a  ACTION  on  a  guaranty. — ^The  Jirsi  count  of  the  de- 
istTNoTonbert  claration  statedi  that,  in  oonsideration  that  the  plaintiff,  at 
by  which  be  ^j^^  special  instance  and  request  of  the  defendant,  would 
aniwerabie  to  sell  and  deliver  to  one  William  Taylor  on  certain  credit, 
amoant  of  fiTe  to  wit,  one  month's  credit,  divers,  to  wit,  five  sacks  of  flour, 
to^deiwered  ^^*  ^^^  ^^^^  defendant,  undertook,  and  then  and  there 
to  C,  foya&fa  faithfully  promised  the  said  plaintiff,  to  be  answerable  to 
On  the  19th,  B.  him  for  the  price  of  the  said  five  sacks  offiour;  and  that 
sacks  to  c/^  he,  Confiding  in  the  said  promise,  did  then  and  there  sell 
dSi^r^^i^c***  *°^  deliver  to  the  said  William  Taylor,  on  the  said  credit, 
sacks  more.  On  five  sacks  of  flour,  the  prices  thereof  amounting  together 
sacks,  4  bushels,  to  a  certain  reasonable  sum,  to  wit,  17/.  10^.,  &c.  There 
Sf  thiVwt*fi$r  ^^^  counts  for  goods  sold,  &c.  Plea— iVb»  assumpsit. 
sacks,  were  re-       The  guaranty  was  in  the  following  form: — 

turned  as  of  im-  »  .^  o 

aii3«tt  equai^'  "  ^  hereby  agree  to  be  answerable  to  Mr.  Kay  for  the 
femfflo^wu  ««»ount  of  five  sacks  of  flour,  to  be  delivered  to  Mr.  W. 
sent  ini— Heidt  Taylor,  Gray's  Inn  Lane  Road,  payable  in  one  month. 

that  A.  was  not         "^  "^  i  ^ 

answerable  on  (Signed)        Thomas  Groves. 

^/^"Z^      Dated  18th  November,  1828." 

that  part  of  the  ^ 

fint  ave  sacks        jj  ,,^^8  proved  by  the  carman  of  a  Mr.  Waters,  a  flour 

which  was  re-  "^ 

tained.  factor,  that,  on  the  19th  of  November,  1828,  five  sacks  of 

flour  were  delivered  at  Mr.  TayIor*s,  by  the  order  and  on 
the  account  of  the  plaintiff;  on  the  Slst,  five  sacks  more 
were  delivered;  on  the  24th,  three  sacks,  four  bushels,  and 
eighteen  pounds,  were  fetched  away  by  the  plaintifi**s  or- 
der, it  having  been  objected  to  by  Taylor  as  not  of  a  proper 
quality;  and  on  the  same  day  the  same  quantity  of  other 
flour  was  sent  in. — A  sum  of  3/.  17«.  was  paid  into  Court. 

Wilde,  Serjt.,  addressed  the  Jury  for  the  defendant. — 
Groves  is  Taylor's  landlord ;  Kay  has  grossly  deceived  the 
defendant;  he  induced  him  to  enter  into  the  guaranty,  by 
representing  to  him  that  another  person  had  agreed  to 
guarantee  five  sacks,  and  he  was  going  to  trust  him  for  five 
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sacks  without  any  guaranty  at  all.  If  a  man  deceives 
another  by  his  repreaentationsi  and  thereby  obtwis  a  gua- 
ranty, he  cannot  recoveri  for  it  is  a  fraud  on  the  surety. 
It  makes  a  great  difierence  whether  a  man  is  to  have  other 
goods  or  not,  because  the  one  quantity  alone  may  not  be 
sufficient  to  do  him  any  good.  The  cases  all  go  to  shew 
that  there  must  be  fair  dealing  between  the  parties ;  and 
here  the  representation,  that  fifteen  sacks  were  to  be  had, 
which  turned  out  to  be  untrue,  was  a  fraud  upon  the  surety ; 
and  the  plaintiff's  claim  cannot  be  supported.  The  pay- 
ment of  money  into  Court,  only  so  far  admits  the  goodness 
of  the  guaranty  as  to  entitle  the  plaintiff  to  take  the  money 
out,  but  no  further. 

TiNDAL,  C.  J.,  observed  to  Jones ^  Serjt.,  who  was  coun- 
sel for  theplaintiff. — The  difficulty  I  feel  with  respect  to 
your  proof  is,  that  you  have  not  shewn  that  the  second 
quantity  delivered  was  in  substitution  for  the  part  of  the 
first  quantity  which  was  returned.  Though  I  think  it 
would  be  a  strict  measure  to  say,  that  the  return  of  a  part, 
and  the  sending  of  other  flour  instead  of  it,  was  not  within 
the  guaranty,  yet  you  cannot  go  farther,  and  take  a  quan- 
tity out  from  under  a  new  and  distinct  contract.  You 
ought  to  shew  that  there  was  .a  quantity  equal  in  amount 
substituted  for  that  which  was  taken  away.  I  think  the 
payment^  of  money  into  Court  shews  the  guaranty  to  be 
good;  but  the  money  which  has  been  paid  in  this  case  will 
go  to  cover  the  amount  due  for  that  part  which  was  re- 
tained under  the  first  order. 

Jones f  Seijt.,  in  his  reply,  contended,  that  the  guaranty 
was  not  confined  to  five  specific  sacks  under  any  one  de- 
livery, but  was  good  to  the  extent  of  five  sacks,  whether 
delivered  under  one  order,  and  at  one  time,  or  not. 

TiNDAL,  C.  J. — The  allegation  in  the  declaration,  and 
the  terms  of  the  guaranty,  being  for  one  month's  credit 
from  a  certain  date,  it  must  refer  to  one  transaction.    If 
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things  had  gone  on  smoothly,  the  defendant  would  have 
become  liable  at  the  end  of  one  month  from  the  19th  of 
November;  but|  it  seems  they  did  not,  for  some  of  the  flour 
was  objected  to,  and  returned  on  the  S4th  of  November. 
But,  in  the  interval  between  the  19th  and  24th,  another 
parcel  of  five  sacks  was  delivered.     If  there  had  been  a  sub* 
stitution  of  any  part  for  the  quantity  returned,  that  would 
have  been  a  part  of  the  transaction  of  the  19th ;  and  then  a 
question  would  have  arisen  as  to  the  price.    No  evidence 
has  been  given  of  the  price  of  the  second  quantity,  nor  of 
the  order  from  the  plaintiff  for  the  delivery  of  it.     His 
Lordship  left  it  to  the  Jury  to  find  a  verdict  for  the  plain- 
tiff, if  they  should  think  that  the  second  quantity  was  at 
all  a  substitution  for  the  first;  and,  if  not,  to  find  a  verdict 

for  the  defendant. 

Verdict  for  the  defendant. 

Jones f  Serjt.,  and  R.  V,  Richards^  for  the  plaintiff. 
Wilde i  Serjt.,  for  the  defendant. 

f  Attomies — Shuter,  and  Cox.] 


In  the  ensuing  Michaelmas  Term,  Jones,  Serjt.,  obtain- 
ed a  rule  nisi  for  a  new  trial,  which  was,  after  argument, 
discharged. 


Oct.  2Ut.  Rutherford  v.  Evans,  Clerk. 

ThededaradoDp  JjIBEL  and  slander. — The  first  count  of  the  declaration 
iibei°  aTerred^    ^^^^d,  that  the  plaintiff,  at  the  time  of  the  committing  of  the 

that  the  plaintiff 

carried  on  the  btuineist^a  carpenter,  huUder,  and  turveyar,  and  had  been  appointed  the  eurveyorp 
agent,  and  steward  of  a  certain  company t  a  society  of  persons  called — **  The  New  England  Com- 
pany ;"  and  that  the  defendant  published,  concerning  him,  and  concerning  his  said  emp^oyiMii^  &y /Ae 
emd  company ,  and  concerning  him  in  hi$  taU  trade  ^carpenter,  builder,  andenrveyor,  &c,  in  a  let- 
ier  to  one  J.  6.,  he  the  said  J.  G.  then  and  there  being  the  treaturer  qf  the  said  company,  a  certain 
libel,  &c.  It  appeared,  that  the  company  in  question  was  a  corporation,  and  that  its  name  was — 
**  The  Society  for  the  Prc^iagation  of  the  Gospel  in  New  England  and  parts  adjacent,  in  America." 
— Held,  that  this  mis-description  of  the  company  was  not,  ander  the  drcumstances,  any  ground  of 
nonsuit. 

It  is  no  objection,  that  a  part  only  of  one  sentence  in  a  letter  is  inserted  in  a  count  for  libel,  if  it 
appear,  that  enough  is  set  out  to  comprise  the  substance  of  the  chaige  made  by  the  defendant  against 
the  plaintiff. 

In  an  action  of  slander,  the  plaintiff,  in  shewing  special  damage,  must  confine  his  proof  to  the 
evidence  of  persons  who  received  the  slanderous  statements /rom  the  defendant  him$el/» 


V. 
EVAKS. 
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grievances  complained  of^  carried  on  the  trade  and  business 
of  a  carpenter,  builder,  and  surveyor,  and  had  been  appoint-    Rutherford 
ed  the  surveyor  ^  agent  f  and  steward  of  a  certain  company  or 
society  of  persons,  called  "  The  New  England  Company;** 
and,  in  such  capacity,  had  been  and  was  employed  by  the 
said  company,  and  had  always  conducted  himself  with  cre- 
dit, skill,  &c.  towards  the  said  company f  andall  oth  ers 
employing  him  in  the  way  of  his  said  trade,  &c.,  and  had 
never  been  suspected  of  being  guilty  of  any  extravagance, 
&c.,  or  of  abusing  the  trust  or  confidence  reposed  in  him 
by  the  said  company,  &c.,  or  of  having  made  default  in 
payment  of  the  monies  due  and  owing  from  him  to  his 
several  creditors,  &c.,  but  was  of  good  name,  &c.,  and  was 
gaining  great  profits  in  his  said  employment  by  the  said 
company,  and  by  his  ssdd  trade  and  business,  &c. ;  yet, 
the  defendant,  well  knowing,  &c.,  and  intending  to  injure 
the  plaintiff  in  his  good  name,  &c.,  and  to  bring  him  into 
public  scandal,  &c.  with  the  said  company,  and  with  and 
amongst  his  said  employers,  &c.,  falsely,  &c.,  did  compose 
and  publish,  &c.,  of  and  concerning  the  said  plaintiff,  and 
of  and  concerning  his  said  business  and  employment  by  the 
said  company,  and  of  and  concerning  the  said  plaintiff, 
in  his  said  trade  of  carpenter,  builder,  and  surveyor,  and 
of  and  concerning  such  default  in  payment  of  the  monies 
due  and  owing  from  the  said  pliuntiff  to  his  said  several 
creditors,  &c.,  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  in  the  form  of  a  letter  addressed  to  one 
James  Gribson,  he  the  said  James  Gibson  then  and  there 
being  the  treasurer  of  the  said  company,    containing, 
amongst  other  tilings,  the  false,  &c.,  and  libellous  matter 
following,  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  his  said  business  and  employment  by  the  said 
company,  and  of  and  concerning  the  said  default  in  pay- 
ment, &c.,  that  is  to  say : — "  I  should  have  been  silent, 
notwithstanding  my  anxious  desire  to  put  you  upon  your 
guard  against  the  most  artful  scoundrel  that  ever  existed. 
The  natural  punishment  of  his  extravagance  and  miscon- 
duct is  fast  approaching — he  is  in  every  person's  debt-* 
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his  ruin  cannot  be  long  delayed — and  be  is  not  deserving 

RuTHBRPORD    ^^  *^®  sUgbtcst  commiseration." 

V*  Tbe  third  count,  contained  a  similar  allegation  of  the 

"'*"-  employment  by  Tke  Neu.  England  Companl  and  charg- 
ed|  that,  in  a  conversation  with  one  John  Fuller,  *'  he, 
tbe  said  John  Fuller,  then  and  there  being  one  of  the 
members  of  tbe  said  company  or  society  of  persons, 
called,  *  The  New  England  Company,' "  the  defendant 
spoke  of  and  concerning  the  plaintiff,  &c.,  the  false  and 
defamatory  words  following,  that  is  to  say,  **  he  is  cheating 
and  defirauding  the  company.  He  has  sold  timber  and 
pollards  belonging  to  the  company,  and  never  accounted 
for  them,  but  cheated  them  of  the  money — he  is  defraud- 
ing the  company  in  the  bills  charged  for  repairs,  and  in 
various  other  ways." 

There  were  other  counts  for  words  spoken,  but  there  was 
no  evidence  given  which  supported  them.  The  declaration 
contained  an  allegation  of  special  damage. 

Pleas — Not  guilty,  and  several  special  pleas  of  justifi- 
cation. 

It  appeared,  from  the  cross-examination  of  Mr.  Gibson, 
who  was  called  on  the  part  of  the  plaintiff,  that  the  society 
referred  to  in  the  declaration,  of  which  he  was  treasurer, 
was  a  corporation,  and  that  its  proper  description  was — 
"  The  Society  for  the  Propagation  of  the  Gospel  in  New 
England  and  parts  adjacent  in  America." 

The  letter  which  constituted  the  libel,  commenced  with 
the  words — "  I  am  very  sorry,"  &c.,  and  continued  thus — 
"  I  fuUy  expected  our  friend  would  have  seen  you  soon 
after,  or  I  should  have  been  silent,  notwithstanding  my 
anxious  desire  to  put  you  upon  your  guard,"  &c.  It  also 
contained  this  additional  passage — "  1  pledge  my  sacred 
honour,  that,  except  to  you  and  your  friend,  I  have  never 
dudosed  this  affair,  nor  ever  will." 

Toddy,  Serjt.,  for  the  defendant. — ^There  are  two  ob- 
jections to  the  declaration:  First,  There  is  an  allegation, 
that  the  plaintiff  was  surveyor  to  a  society,  called  "  The 
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New  England  Company,"  and  it  appears  that  that  is  not 
the  name  of  the  society,  but  its  proper  description  is — "  The    ro^hbrpord 
Society  for  the  Propagation  of  the  Gospel  in  New  Eng-  <'- 

land,  add  parts  adjacent  in  America.'*  This  is  a  decided 
variance.  Suppose  there  were  an  averment,  that  a  person 
had  been  appointed  surveyor  to  a  certain  company  or 
society  of  persons,  called  "  The  East  India  Company/'  I 
apprehend  that  it  could  not  be  sustained,  because  there  is 
no  such  society,  but  a  corporate  body  of  merchant  adven- 
turers trading  to  the  East  Indies.  And  in  the  present 
case,  the  company  referred  to  is  not  a  society  of  persons, 
but  it  is  a  body  corporate,  which  is  one  person  in  law.  It 
is  also  alleged  in  the  declaration,  that  Mr.  James  Gibson 
was  the  treasurer  of  the  said  company,  whereas,  there  is 
no  such  company.  There  is,  therefore,  a  misdescription, 
both  of  the  company  itself,  and  of  the  person  to  whom  the 
libel  is  said  to  be  addressed.  The  ^econc/ objection  is,  that 
the  libel  is  not  set  out  truly — only  part  of  the  letter  is 
given.  It  may  not  be  necessary  to  set  out  the  whole  of  a 
letter,  but  a  party  must  give  all  that  bears  upon  the  sense, 
or  alters  the  character  of  the  part  recited.  They  begin 
with  the  words,  "  I  should  have  been  silent,"  whereas,  the 
letter  begins,  **  I  am  very  sorry,"  &c.  "  I  fully  expected 
our  friend  would  have  seen  you  soon  after,  or  I  should 
have  been  silent."  This  is  an  omission  of  the  reason 
given.  The  part  inserted  is  of  a  positive  kind,  whereas  it 
is  qualified  in  the  original,  taking  it  altogether.  It  is  an 
omission  of  the  inducement  to  the  communication,  and  of 
that  which  is  material  to  shew  the  confidential  nature 
of  the  letter.  They  have  also  omitted  other  important 
words,  viz,  "  I  pledge  my  sacred  honour,  that,  except  to 
you  and  your  friend,  I  have  never  disclosed  this  affair,  nor 
ever  will." 

Merewether,  Serjt.,  on  the  same  side. — A  corporation 
has  no  legal  existence  but  by  name ;  and  if  the  name  is 
improperly  set  out,  there  is  no  description  of  the  corpo- 
ration at  all.    With  respect  to  the  other  objection,  I  sub- 
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1829.        mit,  that  the  effect  of  the  part  omitted  goes  to  alter  the  re- 
mainder of  the  letter. 


Rutherford 
o. 

BVANB. 


Wilde^  Serjt*,  for  the  plaintiff. — It  is  enough,  if  the 
plaintiff  proves  as  much  of  his  count  as  is  necessary  to 
support  his  action.    There  are  allegations  which  state, 
that  the  plaintiff  was  a  carpenter,  builder,  and  surveyor, 
and  which  speak  of  creditors  and  employers  generally. 
It  is  not  necessary  to  give  the  name  accurately;   the  cor- 
porate character  need  not  be  recognized  here.    This  ac- 
tion is  for  nothing  connected  with  the  corporate  character, 
but  for  slander  concerning  an  individual     As  to  the 
other  objection,  the  rule  is,  that  you  must  set  out  so  much 
of  a  libel  as  accurately  conveys  the  imputation,  which  the 
letter,  on  its  production,  is  found  to  contain.    My  friends 
on  the  other  side  confound  the  motive  of  the  writer  with 
the  nature  of  the  charge.    The  defendant  calls  the  plaintiff 
a  most  artful  scoundrel:  this  does  not  depend  upon  any 
part  omitted.   He  also  says,  that  his  ruin  is  fast  approach- 
ing, and  that  he  does  not  deserve  commiseration:   this 
does  not  at  all  depend  upon  whether  the  defendant  would, 
or  would  not,  have  made  the  communication  in  a  certain 
event;    it  is  perfectly  immaterial  whether,    in  another 
event,  he  would  have  been  silent,  as  he  was  not  silent  in 
fact.    The  learned  Serjeant  then  referred  to  the  act  of 
Parliament  relating  to  amendments  in  setting  out  written 
documents;  and  submitted,  that,  if  it  was  material,  his 
Lordship  might  direct  an  amendment. 

KeUy^  on  the  same  side. — In  the  case  of  Figgins  v. 
Cogstoell  (a),  which  was  an  action  of  slander,  the  declara- 
tion averred,  that  the  plaintiff  was  a  carpenter  and  sworn 
appraiser,  and  proof  of  his  being  a  carpenter  only  was 
held  sufficient*  So,  in  the  present  case,  the  general  alle- 
gation of  the  plidntiff's  being  a  carpenter,  builder,  and  sur- 

(a)  3  M.  &  S.  369. 
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veyor,  is  quite  enough,  without  proving  the  employment 

by  the  company.    Besides,  the  words  "  called  the  New    Rutherford 

England  Company/*  may  be  taken  to  mean,  commofdy  so  ^' 

called.     If  it  is  a  variance  at  all,  the  omission  may  have 

been  accidental,  and,  therefore,  may  be  amended. 

TiMDAL,  C.  J. — I  do  not  think  that  I  am  at  liberty  to 
make  the  amendment  suggested ;  because  I  think  the  act 
relates  to  mere  verbal  alterfitions,  and  the  objection  is,  that 
it  is  an  omission  which  alters  the  effect  of  the  part  set  out. 
The  first  part  contains  only  a  portion  of  a  sentence,  which 
is  clearly  bad.  But  there  is  afterwards  a  whole  sentence 
set  out,  and  therefore  I  do  not  think  it  right  to  nonsuit. 
Nor  do  I  think  it  right  to  nonsuit  on  the  other  point,  because 
it  seems  to  me  to  be  only  matter  of  inducement  to  the  ac- 
tion, and  not  that  which  is  required  to  be  strictly  proved. 
But  I  give  this  opinion  with  diffidence,  and  will  allow  you 
to  move  upon  both  objections. 

The  case  proceeded.  And,  to  prove  the  special  damage, 
several  witnesses  were  called;  one  of  whom  stated,  that  in 
consequence  of  reports  which  he  had  heard,  he  refused  to 
give  the  plaintiff  credit. 

Taddff,  Seijt.,  objected,  that  the  reports  must  be  traced 
to  Mr.  Evans  the  defendant. 

Wilde,  Seijt.,  contended,  that  it  was  not  necessary,  as 
the  greatest  mischief  might  be  done  by  reports  set  afloat 
by  the  defendant,  and  propagated  by  others. 

TiNDAL,  C.  J.,  thought  that  the  plaintiff  must  confine 
himself  to  the  evidence  of  persons  who  had  the  statements 
from  the  defendant  himself. 

The  only  verbal  slander  which  was  proved,  consisted  of 
the  words  relating  to  the  sale  of  pollards  mentioned  in  the 
third  count. 

The  Jury  found  for  the  plaintiff— 150/. 
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Wilde  and  Storis,  Seijts.,  and  Kelly,  for  the  plaintiflFl 

RuTHEaroRD        y^^y  ^^  Merewether,  Serjts.,  and  Eagle,  for  the 
EvAKi.       defendant. 

lAttomieA—EIdred,  and  iWo  4r  Co.] 


In  the  ensuing  Michaelmas  Tenn,  a  rule  nisi  for  a  non- 
suit on  both  the  points  stated  at  the  trial  was  obtained  by 
Taddy^  Serjt.|  which,  after  argument,  and  time  taken  to 

consider,  was 

Discharged. 


BEFORE   MR.  JUSTICE   OASELEE, 

{Wlio  sat  for  the  Lord  Chief  Justice.) 

Nov,  2nd.  SjsLLEN  and  Wife  r.  Norman. 

If  a  lenrant  lus  ASSUMPSIT  for  the  work  and  labour  of  the  plaintiff's 
for  a  coMider^  wife,  as  a  menial  servant,  before  her  marriage*  Plea — 
able  time,  the      General  issuc,  with  a  notice  of  set-off  for  money  paid. 

presumption  n,  ^  ^     '  ^  * 

that  all  bit  wages  This  action  was  brought  for  a  year's  wages,  alleged  to 
It  seems  that  a'  have  been  unpaid ;  and  the  defence  was,  that  the  defend- 
bound^toprotide  ^^^  ^^^  P^^^  ^  larger  sum  for  medical  attendance  on  the 

a  menial  serrant   ^ife    while  in  his  SCrvicC. 
with  medical  at-  . 

tendance  and  The  evidence  was  very  loose  and  contradictory,  as  to 

i^ng  st^knessT"  dates,  but  it  appeared  that,  some  time  in  the  year  1821, 

fou  m  *andThe*  ^^®  female  plaintiff,  (being  then  unmarried),  entered  into 

master  cau  in  bis  the  Service  of  the  defendant,  to  be  paid  either  ten  or 

own  medical  ,  .  .  .  11^  1 

man  to  attend  twelve  gumeas  a-ycar,  the  witness  could  not  remember 
mMtr^dU^'not*  ^^ich>  ^^  ^^*^  she  remained  till  the  year  1824;  and  that, 

be  aUowed  to  after  heins  away  for  about  three  months,  she,  at  the  de- 
deduct  the  ,  .1  .  \  .  « 
charge  for  such    fendaut's  desire,  returned  into  his  service,  and  remained 

a^ce  outo^Thi    ^^  the  year  1827.    It  was  admitted  that  she  had  been  ill 

servant's  wages, 

unless  there  be  a  special  contract  between  the  master  and  servant  that  he  should  do  so. 
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for  a  considerable  time  during  the  service,  and  that  she 
was  attended  by  the  surgeon  who  was  usually  employed  to       . 
attend  the  defendant's  family ;  and  it  was  proved  that  the  v, 

Norman 

surgeon  had  been  paid  for  this  attendance  by  the  defend- 
ant; and  one  witness  stated,  that  he  had  heard  the  female 
plaintiff  say,  that  she  had  left  part  of  her  wages  in  her 
master's  hands,  to  pay  the  doctor's  bill ;  however,  the  evi- 
dence of  this  witness  was,  in  other  particulars,  rather 
confused. 

Wildey  Serjt.,  for  the  plaintiff. — The  master,  while  a 
household  servant  remains  in  his  house,  is  bound  to  be 
at  the  expense  of  proper  and  necessary  physic  for  such 
servant,  the  same  as  he  would  be  for  necessary  meat  and 
drink.  The  master  might,  undoubtedly,  put  an  end  to 
the  contract ;  but  if  he  does  not  do  so,  and  keeps  the  ser- 
vant in  his  house,  he  is  bound  to  provide  her  necessary 
medicine.  I  admit  that  a  servant  who  is  not  supported  by 
his  master,  such  as  an  agricultural  servant,  is  not  to  have 
his  physic  allowed  him  at  his  master's  expense;  that  has 
been  decided,  but  it  has  never  been  so  decided  with  regard 
to  a  household  servant,  while  he  remains  in  the  house  of 
his  master.  I  also  submit,  that,  as  the  defendant  has  paid 
the  surgeon,  it  is  manifest  that  the  surgeon  was  employed 
on  his  credit,  and  not  on  that  of  the  servant. 

Gaselee,  J.  (in  summing  up) — The  first  thing  to  be 
considered  is,  whether  all  the  wages  really  due  to  the 
plaintiffs  have  not  been  paid.  In  the  regular  course,  if  a 
servant  has  left  a  considerable  time,  the  presumption  is, 
that  all  the  wages  have  been  paid  (a);  and  that  makes  it 

(a)  In  a  case  tried  a  few  years  bott^  C.  J.,  siud,  that  he  should  dl- 

ago,  at  Guildhall,  which  was  an  rect  the  Jury  to  presume  that  men 

action  by  a  workman  at  a  sugar  employed  in  that  way  were  regu- 

refiner's,  a  witness  proved  that  the  larly  paid  every  Saturday  night, 

plaintiff  had  worked  there    for  unless  some  evidence  was  given 

more  than  two  years.     But  Ah-  on  the  part  of  the  plaintiff,  to 

VOL.  IV.  Q 
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proper  to  consider  whether,  in  this  case,  the  facts  proved 
rebut  that  presumption.  I  am  not  prepared  to  say,  that  a 
master  is  bound  to  provide  a  menial  servant  with  medicine; 
with  respect  to  some  other  servants  he  is  clearly  not  so  {b); 


satbfy  the  Jury  that  the  plmntlff 
had,  in  poiut  of  fact,  never  been 
pdd ;  and  as  no  such  evidence  was 
produced,  the  plaintiff  was  non- 
suited. 

It  would  often  save  persons 
great  inconvenience  and  expense, 
if,  when  they  paid  a  servant's 
wages,  they  took  a  regular  receipt. 

(b)  In  the  case  of  Newby  v. 
WUtshire,  2  £sp.  739,  where  a 
farmer's  servant,  while  attending 
his  master's  waggon,  had  broken 
his  leg ;  it  was  held  by  Lord  Mans- 
field^ WUIei,  Ashunt,  aiid  BulUr, 
Js.,  that  the  master  was  not  liable 
to  reimburse  the  overseer  of  the 
parish  for  the  amount  paid  for 
medicines  for  this  servant;  and 
Lord  Mansfield  said,  '*  There  is, 
in  point  of  law,  no  action  against 
the  master,  to  compel  him  to  repay 
the  parish  for  the  cure  of  his  ser- 
vant; no  authority  has  been  cited, 
but  it  seems  to  me  that  it  cannot 
be,  the  parish  is  bound  to  take 
care  of  accidents."  In  the  case  of 
Scarman  v.  Cattell,  1  Esp.  270, 
Lord  Kenyan  held,  that  a  master 
was  bound  to  pay  for  medicines 
supplied  to  his  servant  while  under 
his  roof  and  part  of  his  family. 
In  the  case  of  Emmons  v.  Wilmotty 
3  Esp.  91t  which  vras  an  action 
against  the  parish  officers  by  a 
person  who  had  taken  care  of  a 
man  named  Shaw,  who  was  the 
carter  of  a  person  named  Wil- 
Ian,  who  had  met  with  an  acci- 
dent:   Lord  Eldon  held,  that  the 


parish  officers  were  liable;  aad  hU 
Lordship  sud,  ^'  Lord  Kenyan  has 
ruled,  that  when  a  servant,  living 
under  the  roof  of  his  master,  falls 
sick,  the  master  is  liable  fur  me- 
dicines provided  for  the  servant, 
if  his  illness  has  not  been  the  con- 
sequence of  his  own  misconduct 
or  debauchery.   If  Shaw  had  been 
a  person  of  that  description,  Wil- 
lan    would  have   been    liable." 
In  the  case  of  Wennall  v.  Adney, 
3  B.  &  P.  247,  the  plaintiff,  a 
surgeon,  brought  an  action  against 
the  defendant,  for  the  amount  of 
his  bill  for  attending  a  servant  of 
the  defendant,  who  had  broken  his 
arm  in  the  defendant's  service. 
To  this  servant,  the   defendant 
gave    31.   10c.  and   his  victuals. 
The  Court  of  Common  Pleas  held, 
that  the  defendant  was  nut  liable. 
In  that  case,  Lord  Alvanley,  C.  J., 
said, "  I  have  reason  to  believe 
that  the  opinion  delivered  by  Lord 
Kewfony  in  the  case  of  Scarman  v. 
CasteUy  was  not  a  hasty  opinion, 
but  formed  upon  reflccdon.    In 
this  kind  of  question,  much  may 
depend  upon  the  nature  of  the 
contract  entered  into  between  the 
master  and  the  servant.    Some- 
times a  master  engages  to  supply 
his  servant  with  necessary  victuals; 
and  it  may,  undoubtedly,  be  ar- 
gued, that  necessary  victuals  may 
mean  sucll  victuals  as  mav  suit  the 
state  of  health  or  infirmity  in 
which  the  servant  happens  to  be, 
as,  if  a  servant  be  in  need  of  wine, 
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however,  though  it  is  often  done  by  masters  for  their  me* 
nial  servants,  I  do  not  think  I  should  be  authorized  in  saying 
that  they  are  bound  so  to  do;  but  if  a  master,  when  a  me- 
nial servant  falls  ill,  calls  in  his  own  medical  man,  I  think 
he  cannot  afterwards  charge  that  against  the  servant's 
wages,  unless  there  be  some  special  contract  between  the 
master  and  servant,  that  he  should  do  so.  The  question 
iSf  was  there  any  contract  made  between  this  person 
and  her  master,  that  she  should  repay  him  the  amount  of 
this  apothecary's  bill;  for,  if  she  never  made  any  such 
contract,  I  think  she  is  not  liable  to  be  charged  with  it. 
There  is  evidence  of  a  service  for  a  very  considerable  pe- 
riod, and,  in  answer  to  the  evidence  of  service,  there  is 
the  presumption  of  payment*  If  you  think  that  she  has 
been  paid,  you  will  find  for  the  defendant ;  but  if,  upon 
the  evidence,  you  think  that  she  has  not  been  paid  all  that 
is  due  to  her,  you  will  find  for  the  plaintiffi,  fbv  the 
amount  of  wages  for  such  time  as  you  think  the  female 
plaintiff  served  and  has  not  been  paid. 
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Sbllen 

V 

Norman. 


Verdict  for  the  plaintiffs. — Damages,  10/. 

WUdCt  Serjt.,  and  Steer^  for  the  plaintiffs, 

Andrews^  Serjt.,  for  the  defendant. 

[Attoniies— R.  HiU,  and  T.  Edu,'] 


or  Tictaals  of  that  description,      pended."     Rookt  and    Chambre, 
which  are  given  by  way  of  medi-     Js.,  were  of  opinion,  that  a  mas- 


cine.  I  have  no  doubt  wliatever, 
that  parish  officers  are  bound  to 
asnst  where  such  accidents  as 
these  take  place;  and  that  the  law 
will  so  far  nuse  an  implied  con- 
tract agunst  them,  as  to  enable 
any  person  who  affords  that  im- 
mediate assistance,  which  the  ne- 
cessity of  the  case  usually  re- 
quires, to  recover  against  them 
the  amount  of  the  money  ex- 


ter  is  not  liable  to  furnish  his 
senrant  with  medicine^  unless 
there  be  some  stipulation  to  that 
effect;  and  Heath,  J.,  ssdd,  ''I 
believe  that  the  humanity  of  Lord 
Kenyan,  misled  him,  when  he 
adopted  the  doctrine  on  which  he 
decided  the  case  of  Scarman  v. 
Casteli/*  See  the  case  of  Watling 
V.  Wallers,  ante.  Vol.  1,  p.  132,  and 
the  note  to  that  case. 
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CASES  AT  NISI  PRIUS, 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL< 


^^*  ^'**  Draper  r.  Thompson. 

A.  gave  B.  au-  AsSUMPSIT.  The^rst  count  of  the  declaration  stated, 

train  on  the  ^^^^9  I"  Consideration  that  the  plaintiff  would  act  as  the 

^wLm"^  broker  and  agent  of  the  defendant,  and  would  seize  and 

demnity  against  distrain  the  goods  and  chattels  then  in  the  possession  of 

all  costs  and 

chaigea  that  he  Thomas  Danvers,  at  &c,,  for  lOSL  Os.  Sd,,  arrears  of  rent 

<aS  aeeJmt."*^  ^^^^  alleged  to  be  due,  the  defendant  undertook,  &c.,  to 

•B.  made  the  dis-  indemnify  him  against  all  costs  and  charges  in  respect  to 

men  being  told  any  law  expenses,  action  or  actions,  that  might  arise,  or 

that  a  certain   '  which  might  be  brought  against  the  plaintiff  on  that  ac- 

•S'nquorof  ^^^"^-     '^*^®  plaintiff  then  averred,  that  he  seized  divers 

no  value,  they  goods  of  Thomas  Danvers;  and  that,  in  Trinity  Term,  8 

took  the  cask  to  .  .  j  ' 

pieces,  and  let  Gco.  4,  a  Certain  action  at  law  was  brought  against  him  by 

i^w^inTcf  '  one  William  Godfrey  Kneller,  m  his  Majesty's  Court  of 

cochineal  dye.  King's  Bench,  "  for  and  on  account  of  the  said  seizure  and 

l)elonging  to  D.  ° 

For  the  wasting  distress;*'  and  that  thereby  he  was  forced  and  obliged  to 

ed  damages  pay  a  large  sum  of  money ;  yet  the  defendant,  not  regard* 

lISLToftrovCT?  ^"g»  *^-»  ^^^  "o^'  nor  would,  indemnify,  &c.     The  second 

Held,  that  B.  count  was  more  general  in  its  form;  and  the  declaration 

could  not  recover  .  , 

the  amount  of  also  Contained  the  money  counts.     Plea — General  issue. 

those  damages 
from  A.  in  an 

demiS^?anV"'       Taddy,  Serjt.,  for  the  plaintiff,  opened,— That,  in  the 

that  such  an  in-  month  of  December,  18S6,  the  plaintiff  was  employed  by 

only  appiy^  the  defendant  to  distrain  the  goods  of  Thomas  Danvers, 

duirew  WM  iUe-  ^^'  "^  arrear  of  rent  then  due  from  Thomas  Danvers  to  the 

gal,  because  the  defendant ;  and  that  the  following  indemnity  was  given  by 

landlord  had  no  . 

right  to  put  in  the  plaintiff  to  the  defendant: — 

such  distress. 

"  Know  all  men  by  these  presents,  I  do  hereby  autho- 
rize Mr.  William  Draper,  22,  Wellclose  Square,  or  his 
agent,  as  my  agent,  to  seize  and  distrain  the  goods  and 
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chattels  now  in  the  possession  of  Mr.  Thomas  Danvers,         1829. 

situate  and  being  No. ,  in  Gower's  Walk,  in  the  pa-       draper 

rish  of  Saint  Mary,  Whitechapel,  in  die  county  of  Middle-  »• 

sex,  for  the  sum  of  103/.  0^.  Sd.,  being  for  arrears  of  rent 
due  to  me  for  the  same,  on  the  S5th  day  of  December  last; 
and,  for  your  so  doing,  this  shaU  be  your  suffident  war* 
rant,  authority,  and  indemnification  against  all  costs  ^nd 
charges,  in  respect  to  any  law  expenses,  action  or  actions, 
that  may  arise;  and,  as  well  as  any  other  and  all  other 
charges  or  expenses  that  you  or  your  agent  may  be  at,  or 
brought  against  you  or  your  agent  on  this  account.  As  wit- 
ness my  hand,  this  26th  day  of  December,  1826. 
(Signed)  James  Thompson,  jun. 

Eteeutor  i>ftke  late  landkrdofthe  said  premises  " 

Taddfff  Seijt.,  stated,  that,  under  this  authority,  the 
plaintiff  entered  and  made  the  distress  on  Danvers,  and 
that  the  plaintiff's  men,  finding  a  large  cask  in  a  part  of  the 
premises,  which  was  too  large  to  be  brought  out  entire, 
took  it  to  pieces.  This  cask  contained  something  that 
looked  like  muddy  water,  which  the  son  of  Danvers 
told  them  was  spent  liquor,  of  no  value;  but  it  was,  in  fact, 
valuable  cochineal  dye,  belonging  to  a  person  named 
Kneller,  who  brought  an  action  of  trover  against  the  plain- 
tiff for  the  spilling  of  it,  and  recovered  SOL  damages. 

TiNDAL,  C.  J. — I  think  this  is  not  an  indemnity  against 
the  acts  of  the  plaintiff's  own  men. 

Taddfff  Serjt. — As  the  terms  of  the  indemnity  go  to  all 
actions  brought  against  the  plaintiff  on  account  of  this  dis- 
tress ;  I  submit,  that  it  covers  every  thing  that  is  done, 
bondfide^  in  the  progress  of  the  distress.  If  the  plaintiff 
had  done  any  wilful  mischief,  or  been  guilty  of  any  wilful 
default,  it  would  not  cover  that.  But  I  apprehend,  that  it 
protects  the  plaintiff  from  all  actions  brought  against 
him  on  account  of  his  making  the  distress,  if  they  arise 
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from  mistake  or  accident.    If  it  only  extended  to  cases 
jj^^pij^      where  be  was  justified,  it  would  be  of  no  use,  as  be  would 
„    ^'  not  tben  want  an  indemnity. 

TB0MP80H.  ^ 

TiNDAL,  C.  J. — It  never  could  be  intended,  tbat  the  de- 
fendant was  to  indemnify  tbe  plaintiff  against  tbe  acts  of 
bis  own  servants ;  and  I  am  of  opinionj  tbat  it  only  applies 
to  cases  wbere  a  distress  was  illegal,  because  the  landlord 
bad  no  rigbt  to  put  in  sucb  distress. 

Nonsuit. 

Taddy,  Serjt.,  and  Carrington,  for  tbe  plaintiff. 

Wilde,  Serjt.,  and  Hutchinson,  for  tbe  defendant. 
[Attornies— £iotf^^ofi,  and  Swaine  if  Co,"] 


PROMOTIONS. 


Im  this  vacation  Wittiam  Henry  Jinney,  Thomas  Pern- 
berton,  Charles  Ewan  Law,  and  James  Lewis  Kmghi, 
Esqrs.  were  appointed  to  be  bis  Majesty's  Counsel  learned 
in  tbe  law. 

In  Micbaehnas  Term,  1829,  William  BoUand,  Esq.,  was 
promoted  to  be  one  of  tbe  Barons  of  tbe  Exchequer,  vice 
Sir  John  HuUock,  Knt.  deceased. 
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COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster  after  Michaelmas 

Term,  1829. 

BEFORE  LORD  TEKTERDEN,  C.  J. 


The  West  Middlesex  Water- Works  Company  v.  Su  wer* 

KROP  and  Another. 

C/ASE.  The  declaration  stated^  that  the  defendants,  be- 
ing in  possession  of  certain  premises,  which  were  supplied 
with  water  by  the  plaintiffs,  wrongfully  obtained  water  in 
greater  quantities,  and  at  a  higher  level,  than  they  were  en- 
titled (a).     Plea— Not  Guflty, 


(a)  The  Jint  count  of  the  declara- 
tion was  as  follows:— 

That  the  said  J.  H.  S.,  be- 
fore,  and  at  the  time  of  commit- 
ting of  the  grievances  by  the  said 
defendants  hereinafter  mention- 
ed, was  possessed  of  certiun  build- 
ings and  premises,  and  being  so 
possessed  thereof,  he  the  said  J.  H. 
S.,  long  before,  and  at  the  time  of 
committing  of  the  said  grievances, 
had  been  and  was  supplied  by  the 
said  company  with  a  certun  quan- 
tity of  water  from  time  to  time  at 
certun  rates  or  sums  of  money, 
payable  by  the  said  J.  H.  S.  to 
the  8«d  company  for  the  same, 
to  wit,  at  the  parish  of  St.  Mary- 
]e-bone,  in  the  county  of  Middle- 
sex; and  that  the  said  water,  be- 
fore and  at  the  time  of  committing 
of  the  said  g^evances,  had  been 
and  was  used  and  accustomed,  dur- 
ing all  the  time  afores^d,  to  belaid 
in  and  supplied  to  the  said  build- 
ings and  premises  of  the  said  J .  H. 


S.,  and  conveyed  and  deposited  in- 
to a  certain  cistern  or  reservoir  at 
the  height  of  the  basement  story 
of  such  buildings  and  premises  by 
means  of  a  certain  branch  pipe, 
communicating  and  uniting  with 
certiun  main  pipes  of  and  belong- 
ing to  the  said  company,  to  wit, 
at  the  parish  aforesiud  in  the 
county  aforesaid.     Nevertheless, 

m 

the  said  defendants,  well  knowing 
the  premises,  and  that  the  said 
water  was  not  to  be  laid  on  the 
said  buildings  and  premises  of  the 
said  J.  H.  S.,  higher  than  the  said 
basement  story  of  his  said  build- 
ings  and  premises,  nor  in  any  other 
manner,  nor  in  any  greater  quan- 
tity than  what  had  before  then 
been  used  and  accustomed  to  be 
supplied  to  his  said  premises  by 
means  of  such  branch  pipe  as 
aforesaid,  without  the  licence 
and  consent  of  the  said  company 
for  that  purpose  first  had  and  ob- 
tained, but  the  said  defendants 


Dec,  2nd. 


A.  acted  at  the 
owner  of  pre- 
mises, and  mad6 
a  contiract  with  a 
water  company 
to  supply  the 
premises  with 
water  at  a  cer- 
tain height    In 
his  absence  his 
men,  to  the  in- 
Jury  of  the  com- 
pany, fixed  the 
pipe  at  a  higher 
leveL     After  it 
was  done,  A. 
knew  of  iL    A. 
was  not  in  fact 
the  owner  of  the 
premises.  Htld, 
thathewasUahle 
in  an  action  on 
the  case  brought 
by  the  com- 
pany.   A  con- 
tract with  a  wa- 
ter company  for 
the  supplying  of 
premises  with 
water  does  not 
require  a  stamp. 
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It  appeared  that,  in  the  year  1825,  the  defendant  Su- 
werkrop  had  entered  into  an  agreement  with  the  plaintiffs 
to  supply  the  premises  in  question  with  water.  Over  the 
gateway  of  the  premises  was  painted^  "  Portable  Bath 
Company."  And  this  supply  of  water  was  to  have  been 
made  at  the  basement  story. 

To  prove  this  agreement,  the  plaintiffs'  counsel  offered 
in  evidence  a  written  proposal  from  the  plaintiff^*  secretary, 
to  supply  these  premises  with  water,  at  the  height  of  the 
basement  story,  at  a  certain  rate  of  payment.  This  pro- 
posal the  defendant  Suwerkrop  accepted,  by  a  memoran- 
dum written  on  the  same  paper,  which  was  not  stamped. 


Campbell  and  Holt^  for  the  defendants,  objected,  that 
this  paper  required  an  agreement  stamp. 


contriving^  and  fraudulently  in- 
tending to  deceive,  injure,  and  de- 
fraud the  said  company  of  divers 
large  quantities  of  water,  and  of 
divers  guns  and  profits  arising 
therefrom,  heretofore,  to  wit,  on 
the  first  day  of  January,  1826, 
and  on  divers  other  days  and 
times  between  that  day  and  the 
day  of  ejdiibiting  the  bill  of  the 
said  company  against  the  said  de- 
fendants in  that  behalf  at  the  pa- 
rish aforesud,  in  the  county  afore- 
said, unlawfully,  wrongfully, 
fraudulently,  and  decdtfully,  and 
without  the  leave  or  licence  of 
the  said  company  for  that  pur- 
pose first  had  and  obtained,  raised 
and  got,  and  caused  and  procur- 
ed to  be  raised  and  gotten  from 
the  main  pipes  of  the  said  com- 
pany, divers  large  quantities  of 
water,  to  wit,  one  hundred  thou- 
sand barrels  of  water  of  the  said 
company,  over  and  above  the  quan- 
tity of  water  which  had  been  be- 


fore then  used  to  be  suppliecTby  the 
sidd  company  to  the  said  buildings 
and  premises  of  the  said  J.  H.  S., 
as  afbresud;  and  also  caused  the 
same  to  be  laid  on  the  said  buDd- 
ings  and  premises  of  the  said  J.H. 
S.  much  higher  than  the  said  base- 
ment story  thereof;  by  means  of 
which  said  several  premise^  the 
sud  company  lost  and  were  de- 
prived of  such  additional  quantity 
of  water  so  wrongfully  nosed  and 
gotten  as  aforesaid,  and  of  divers 
gains  and  profits,  amounting  in 
the  whole  to  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  100/. 
which  might  and  would  otherwise 
have  arisen  and  accrued  to  them 
thereupon.  And  the  said  company 
had  been  and  were  othermse  great- 
ly injured  and  damnified,  to  wit, 
at  the  parish  aforesaid,  in  the 
county  aforesaid. 

There  were  two  other  counts  for 
taking  the  water  in  too  large  quan'- 
tities. 
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Scarlett,  A.  G.,  and  Dewman,  contra. — It  is  within  the 
exception  in  the  stamp  act,  which  exempts  a  contract  for 
the  sale  of  goods,  wares,  and  merchandize. 

Lord  Tenterden,  C.  J.— I  think  so. 
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The  contract  was  read. 

It  was  proved,  that,  after  the  making  of  this  contract,  a 
pipe  had  been  secretly  put  on  the  plaintiffs'  high  service 
pipe,  so  as  to  draw  off  the  water  at  a  higher  level  than  that 
agreed  for.    It  was  admitted  that  this  would  be  injurious 

to  the  company. 

The  defence  was,  that  Mr.  Suwerkrop  was  not  the 
owner  of  the  premises  in  question,  and  not  in  the  posses- 
sion of  them  ;  and  that,  therefore,  he  was  not  answerable  for 
the  laying  on  of  this  pipe.  And  further,  that  this  had  been 
done  in  his  absence  from  London  by  some  of  the  men  em- 
ployed there,  to  save  themselves  the  labour  of  pumping  up 
the  water.  However,  it  was  contended,  on  the  part  of  the 
plaintiffs,  that  Mr.  Suwerkrop  must  have  known  of  it  after 
it  had  been  done. 


Lord  Tenterden,  C.  J. — It  has  been  said^  on  the  part 
of  the  defence,  that  the  defendant  Suwerkrop  is  not  in 
the  possession  of  these  premises;  but  the  question  is,  whe- 
ther he  has  not  held  himself  out  to  the  plaintiffs  as  being 
so.  If  he  held  himself  out  as  the  owner,  he  is  answerable; 
and  if  it  were  not  so,  you  would  always  have  a  real  and  a 
nominal  proprietor;  the  only  person  you  would  know  would 
be  the  latter ;  and  when  you  brought  your  action  against 
him,  you  would  have  the  other  person  put  forward.  It  is 
also  said,  that  this  was  done  when  he  was  out  of  town. 
Perhaps  that  was  so,  but  he  is  answerable  for  the  acts  of 
his  servants,  if  he  adopted  those  acts;  and  it  is  clear, 
that  he  did  so  in  this  case,  as  he  must  have  known  of  the 
existence  of  this  pipe.  The  questions  are,  whether  he  did 
not  adopt  the  acts  of  his  servants  in  setting  up  this  pipe; 
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and  whether  he  did  not  hold  himself  out  to  this  company 
as  the  owner. 

Verdict  for  the  plaintiffs. — Damages,  SOL 

Campbell. — I  hope  that  your  Lordship  will  give  me 
leave  to  move  to  enter  a  nonsuit  on  the  objection  respect- 
ing the  stamp. 

Lord  Temterden,  C.  J. — I  think  I  ought  not.  The 
more  I  consider  it,  the  stronger  my  opinion  is. 

Scarlett,  A.  G.,  Denman,  and  Comyn,  for  the  plaintiffs. 
Campbell  and  Holt,  for  the  defendant  Suwerkrop. 
tAttoniie&^£.  BaUey,  and  W.  SearUJ] 


Dec.  2nd.      NoBLB  and  Another,  Assignees  of  Rows,  a  Bankrupt,  r. 

Kersey. 

ffapenon,  after  ASSUMPSIT.  The  declaration  contained  a  count  for 
of  bankruptcy^  money  had  and  received  to  the  use  of  the  bankrupt,  with 
cS^ien^upon^-  *  pro^Mse  to  pay  the  assignees,  and  also  a  count  upon  an 
uin  deeds,  and   account  Stated  with  them.     Plea — General  issue. 

the  bankrupt 
pay  the  sum 

i*ir£'^«.  CampbeU,  for  the  plaintiffs,  opened,  that  this  action 

aion  of  the         ^|^  brouffht  to  recover  a  sum  of  135/.,  and  that  the  bank- 

deedi;  the  as*  ^ 

«gnee«  cannot  rupt,  being  in  difficulties,  had  applied  for  assistance  to  the 
wmountofdiU  defendant,  who  was  a  certificated  conveyancer ;  and  that 
lien,  uniesi  there  ^jj^  defendant  having  had  certain  deeds  of  the  bankrupt 

be  a  count  for       ^  ...  • 

money  had  and  in  his  possession,  he  claimed  a  lien  to  a  certain  amount, 
use  of  the  aa-  and  would  not  part  with  the  deeds  till  he  was  paid  this 
thT*^wn"hid    «""*•    This  sum  had  been  paid,  and  he  contended,  that  the 

really  no  just 
claim  at  all,  the 

assignees  may  recover  back  the  sum  in  an  action  for  money  had  and  received  to  the  use  of  the 
bankrupt;  however,  if  it  appear  that  the  defendant  never  received  any  money,  but  that  A.,  who 
was  to  have  conveyed  a  house  to  the  bankrupt,  at  his  desire  mortgaged  it  to  the  defendant,  an  ac- 
tion for  money  had  and  received  will  not  lie. 


MICHAELMAS  TERM.  10  GEO.  IV. 

• 

assignees  were  entided  to  recover  it  back^  as  it  would  be 
proved  to  be  a  payment  after  the  defendant  had  notice  that 
the  bankrupt  had  committed  an  act  of  bankruptcy ;  and  that, 
under  those  circumstances,  the  question,  whether  the  de- 
fendant had  a  lien  on  the  deeds,  would  become  immaterial. 

Scarlett,  A.  G. — There  is  no  count  for  money  had  and 
received  to  the  use  of  the  assignees  (a). 

Lord  Tentbrden,  C.  J. — How  can  this  be  got  over? 

Campbell. — If  money  is  demanded  upon  a  claim  of  lien, 
and  there  be  no  lien,  and  a  party  pays  the  demand  to  get 
possession  of  his  deeds,  he  may  recover  back  the  sum  in 
an  action  for  money  had  and  received;  and,  therefore,  the 
count  for  money  had  and  received  to  the  use  of  the  bank- 
rupt is  sufficient. 

Scarlett,  A.  G. — ^The  case  of  Bilbie  v.  Lumley  {b)  de- 
cides, that  a  payment  made  with  full  knowledge  of  the  cir- 
cumstances cannot  be  recovered  back. 

Campbell. — That  is  only  if  the  payment  is  voluntary ; 
here  it  is  upon  compulsion. 

Lord  Tenterden,  C.  J, — You  must  shew  that  there 
was  no  lien. 

-   Campbell. — Or,  that  there  was  no  lien  to  the  amount 
claimed. 

Lord  Tenterden,  C.  J.— Can  we  try  the  amount  of  the 
lien? 
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Campbell, — If  the  defendant  claimed  too  much,  I  sub- 
mit that  we  might  recover  back  the  overplus ;  but  I  shall  deny 


(a)  See  the  case  of  Tucker  v. 
Barrow,  ante,  Vol,  3,  p.  85. 


(6)2£a.469. 
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that  this  sort  of  certificated  conveyancer  has  any  lien  at 
aU. 

The  bankrupt  was  called.  He  stated  that  he  had  had  deal- 
ings with  the  defendant,  who  had  had  possession  of  certain 
deeds  belonging  to  him,  and  that  the  defendant  refused  to 
deliver  up  these  deeds,  unless  the  amount  of  a  lien  which 
was  claimed  by  him  was  satisfied.  The  bankrupt  stated 
that  he  did  not  consider  that  he  owed  the  defendant  any 
thing,  but  that,  as  it  was  very  important  to  him  to  get  pos- 
session of  his  deeds,  he  desired  his  brother,  who  was  to 
have  conveyed  a  house  to  him  (the  bankrupt),  to  grant  a 
mortgage  of  it  to  the  defendant ;  which  having  been  done, 
the  defendant  gave  up  the  deeds. 

CampbelL — The  effect  of  this  is,  that  the  bankrupt's 
brother,  instead  of  paying  the  bankrupt,  pays  the  defen- 
dant. 

Lord  Temterden,  C.  J. — The  plaintiffs  seek  to  re^ 
cover  in  this  action,  which  is  an  action  for  money  had  and 
received,  although  the  defendant  has  never,  in  fact,  re- 
ceived any  money.  It  stands  thus :  This  man  is  to  have 
a  house  of  his  brother,  and  his  brother  mortgages  it  to  the 
defendant.  Now,  no  money  passes  at  all;  and  if  the  house 
is  not  worth  the  amount  of  the  mortgage,  the  defendant 
will  never  receive  the  money.  This  is  an  extorted  mort- 
gage, and  not  an  extorted  payment.  Whether  you  can 
get  back  the  mortgage  deed  by  any  other  mode  of  pro- 
ceeding is  quite  another  question.     The  plaintiff  must  be 

called. 

Nonsuit. 

Campbell  and  Hutchinson^  for  the  plaintiff. 

Scarlett^  A.  G.,  and  Chitty^  for  the  defendant. 

[Attornies — Burt  Sf  D.,  and  GoodeJ] 

In  the  case   of  HoUU  v.  Cla-     fendant,  a  certificated  conveyan- 
ridge,  A  Taunt.  807 ,  where  the  de-      cer,  claimed  a  lien  upon  a  lease, 
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Gibbs,  J.,  8fud,  "  If  tlie  plaintiff 
had  employed  the  defendant  to 
look  into  the  lease,  he  would,  I 
Ihinky  have  been  entitled  to  retain 
the  lease  till  he  was  paid  for  the 
work  which  he  had  performed  on 
ity  without  reference  to  the  ques- 
tion whether  he  is  an  attorney  or 
not;  for  I  think  the  distinction  is, 
that  if  tlds  lease  was  delivered  to 
the  defendant  by  a  person  having 
a  right  to  dispose  of  it,  that  he 
might  do  any  thing  upon  this  par- 
ticular deed;  by  the  general  law  of 
the  land  he  has  a  lien  upon  it. 


whether  he  is  an  attorney  or  not. 
If  it  were  another  deed  than  that 
on  which  the  operation  is  to  be 
performed,  it  would  be  necessary 
for  him  to  be  an  attorney  to  have 
the  benefit  of  the  custom,  and  to 
enable  him  to  retain  other  papers 
than  those  on  which  the  work  is 
to  be  done." 

In  the  case  of  Paucher  v.  Normariy 
6  D.  &  R.  64S,  it  was  held,  that 
a  certificated  conveyancer  might 
maintidn  an  action  for  his  fees. 

See  the  case  of  Crammond  v. 
CrottcA,  anie^  Vol.  3,  p.  77* 
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Owen  r.  Bowen. 

Assumpsit  for  work  and  labour  as  an  assistant  to  a 
surgeon  and  apothecary,  and  for  8/.  money  had  and  re- 
ceived. There  were  also  the  other  money  cowits. 
Plea — General  issue. 

With  respect  to  the  sum  of  8/.,  it  appeared  that  the 
plaintiff  had  entered  as  a  perpetual  pupil  to  Mr.  Jones^ 
of  Hatton-Garden,  who  was  a  medical  lecturer,  and  that 
the  sum  to  be  paid  to  him  was  S2/.,  of  which  4/.  had  been 
paid  by  the  plaintiff,  and  10/.  by  the  defendant;  and  that 
the  remaining  8/.  had  been  placed  by  the  plaintiff  in  the 
hands  of  the  defendant,  who  had  given  the  following  me- 
morandum:— 

*•  Nov.  8th,  1828. 

**  I  have  received  of  Mr.  Owen  the  sum  of  eight  pounds, 

which  sum  I  have  engaged  tp  pay  to  Mr.  Jones,  of  Hatton- 

Garden. 

(Signed)  E.  Bowen." 

Mr.  Jones  stated,  that  the  plaintiff  had  entered  himself  as 
pupil  to  him,  but  that  he  knew  nothing  of  this  memoran- 
dum; and  that  he  never  consented  to  take  the  sum  of  8/. 


Dee.  2nd, 

A.  gaTe  a  sum 
of  money  into 
the  hands  of  B. 
to  pay  to  C. ; 

B.  had  not  paid 
it  over  to  C. 
Held,  tlun  if  C. 
had  not  consent- 
ed to  receive 
this  sum  of  B., 
A.  might  coun- 
termand the  au- 
thority, and  re- 
cover it  bacic 
from  B. 

If  A.  agrees 
to  serve  B.  as 
an  apothecary's 
assistant  at  such 
salary  as  C. 
should  think 
reasonable,  and 
it  appear  that 
no  application 
had  been  made 
to  C.  to  fix  any 
salary,  A.  can- 
not recover  any 
thing  for  his 
services  in  an 
action  for  work 
and  labour. 


CASES  AT  NISI  PRIUS, 

from  the  defendant.  Before  th^  present  action  was 
brought,  the  plaintiff  sent  notice  to  the  defendant,  re- 
quiring him  to  pay  back  ihe  sum  of  8/.j  and  countermand- 
ing the  authority  to  pay  it  to  Mr.  Jones. 

With  respect  to  the  chum  for  salary  as  a  surgeon's 
assistant,  it  appeared  that  the  defendant  was  a  surgeon 
and  apothecary,  and  that  the  plaintiff  had  acted  as  his 
assistant  from  the  month  of  June,  1827,  to  the  month  of 
January,  18S9;  but  it  was  admitted  that  the  first  year  of 
his  service  was  to  be  gratuitous.  There  was  also  a  sum 
of  1/.  14tf.  8d.  claimed,  but  on  this  no  point  arose. 

For  the  defence  it  was  proved,  with  respect  to  the  8L, 
that  the  plaintiff  had  said  that  the  defendant  was  to  hold 
it  till  the  plaintiff  was  capable  of  passing  his  examination 
at  Apothecaries*  Hall,  and  then  to  pay  it  over  to  Mr. 
Jones;  and,  with  respect  to  the  service,  a  witness  proved 
the  signing  of  a  written  agreement  between  the  parties. 

This  agreement  was  unstamped,  and  had  two  seals. 

Camyn,  for  the  plaintiff. — It  is  a  deed,  and  must  be 
stamped  accordingly. 

Lord  Tenterden,  C.  J. — The  mere  sealing  does  not 
make  it  a  deed.  It  must  have  been  delivered  as  a  deed. 
I  see  that  the  attestation  is  only  '*  signed  and  sealed  in  the 
presence  of." 

The  subscribing  witness,  in  answer  to  a  question  by  his 
Lordship,  said,  that  he  merely  saw  the  parties  sign  this 
paper. 

Comyn. — I  submit  that  it  must  bear  an  agreement  stamp. 

Lord  Tenterden,  C.  J. — Mr.  ComyUf  you  will  gain  no 
advantage  by  rejecting  this  paper;  because,  then  it  will 
appear,  that  the  service  was  under  a  written  agreement, 
which  you  have  not  put  in. 
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The  agreement  was  read.  It  was  dated  on  the  1st  of  1B29. 
June,  1827;  and  by  it  the  plaintiff  agreed  to  serve  the  de<  ^^^^ 
fendant  one  year  gratuitously,  and  after  that  to  receive  v. 

such  salary  as  Mr.  Condell  should  think  reasonable. 

It  was  admitted  that  no  application  had  been  made  to 
Mr.  Condell  to  fix  any  salary. 

Comyuy  in  reply. — By  the  acknowledgment,  it  is  clear 
that  this  sum  of  8/.  was  the  money  of  the  plaintiff,  and  it 
is  equally  clear  that  he  may  revoke  the  authority  given  to 
the  defendant  to  pay  it  over  to  Mr.  Jones,  unless  that 
mode  of  payment  had  been  adopted  by  Mr.  Jones.  If 
Mr.  Jones  had  looked  to  the  defendant  for  payment,  it 
would  have  been  different;  but,  as  it  is  not  so,  the  plaintiff 
is  at  full  liberty  to  revoke  the  authority.  In  the  case  of 
Gibson  v.  Minett  (a),  where  the  plaintiff  had  directed  his 
bankers  to  hold  a  certain  sum  of  money  from  his  private  • 

account,  at  the  disposal  of  a  third  person,  and  the  bankern 
accepted  this  order;  it  was  held,  that  the  plaintiff  might 
countermand  his  order  at  any  time  before  the  banker  had 
paid  the  money  to  such  third  person,  or  made  an  appro- 
priation to  his  credit,  or  entered  into  some  equivalent  ar- 
rangement with  him  incompatible  with  a  countermand  of 
the  order.  With  respect  to  the  salary,  it  will  be  for  his 
Lordship  to  say,  whether  we  can  recover,  without  proving 
the  salary  fixed  by  Mr.  Condell. 

Lord  Tenterden,  C.  J. — I  do  not  think  that  you  can 
recover  the  salary  without  Mr.  Condell. 

Busby,  for  the  defendant. — In  a  late  case  it  was  held, 
that  if  A.  directs  B.  to  pay  money  to  C,  and  B.  pledges 
himself  to  do  so,  the  authority  cannot  be  revoked. 

Lord  Tenterden,  C.  J. — The  difference  here  is,  that 
Mr.  Jones  does  not  look  to  the  defendant  for  payment. 

(a)i4fi/f,Vol.  l,p.247- 
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Lord  Tenterden,  C.  J.  (in  gumming  up). — It  is  clear 
that  8/.  were  put  into  the  hands  of  the  defendant  to  pay 
over  to  Mr.  Jones,  with  a  qualification,  as  the  defendant's 
witnesses  say,  that  the  defendant  was  not  to  pay  it  over  till 
the  plaintiff  was  able  to  pass  his  examination  at  Apothe- 
caries* Hall.  If  you  think  that  Mr.  Jones  consented  to 
take  the  8/.  of  the  defendant,  when  the  plaintiff  should  be 
able  to  pass  the  examination,  the  defendant  is  entitled  to 
a  verdict;  but  if  you  think  that  Mr.  Jones  looked  all  along 
to  the  plaintiff  for  payment  of  this  sum,  the  plaintiff  is  en« 
titled  to  recover  it  back  from  the  defendant. 


Verdict  for  the  plaintiff. — Damages,  9/.  14*.  8rf. 

Comyn,  for  the  plaintiff. 
Busby ^  for  the  defendant. 

[Attomics— Ry«,  and  Alexander.'] 


Adjourned  Sittings  in  London,  after  Michaelmas 

Term,  1829. 

BEFORE  MR.  JUSTICE  J.  PARKE. 

(  Who  sat  for  the  Lord  Chief  Justice.) 


Taylor,  Gent.,  one,  &c.  t).  M'Gaugan  and  Others. 

Assumpsit  for  a  solicitor's  WU,  for  business  done  by 
the  plaintiff  as  a  solicitor  to  a  commission  of  bankrupt, 
against  James  Dignum,  before  the  choice  of  assignees. 
Plea — General  issue. 

The  bill  was  for  business  done  before  the  choice  of  as- 
signees.    It  was  proved  that  the  business  had  been  done, 


Dec.  5th. 

A  •olidtor  to  a 
oommUiion  of 
bankrupt  may 
maintain  an  ac- 
tion for  the 
amount  of  bis 
bill  up  to  the 
choice  of  astig- 
nees,  without 
having  had  hit 
bill  taxed  by  the 
commissioners, 
under  s.  14  of  the  bankrupt  act,  6  Geo.  4,  c.  16,  that  provision  applymg  only  to  cases  between 

-  assignees  and  the  estate. 
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and  the  commission  and  assignment  Were  put  in.  The 
acceptance  of  the  situation  of  assignees,  signed  by  the 
defendants,  was  also  put  in,  and  evidence  of  their  signing 
it  given.  It  was  also  proved,  that  the  bill  had  been  de- 
livered more  than  a  month  before  the  bringing  of  the  pre- 
sent action. 
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Tayor 
M'Gauoan. 


RomCi  for  the  defendant,  cited  sect.  14  of  the  stat. 
6  Geo.  4,  c.  16  (a),  and  contended,  that,  before  any  action 
could  be  brought  on  a  solicitor's  bill  for  business  done  by 
the  solicitor  to  a  commission  of  bankruptcy  before  choice 
of  assignees,  it  was  essential  that  he  should  have  had  his 
bill  taxed,  either  by  the  commissioners,  or  by  the  proper 
officer  of  the  Court  in  which  the  business  was  done. 

Campbell,  contra,  relied  on  the  case  of  Finchett  v. 
Howe  {b\  which  was  a  case  decided  before  the  passing  of 
the  Stat.  6  Geo.  4,  c.  16:  and  he  cited  the  case  of  Crowder 


(a)  By  which  it  is  enacted, 
''Hiat  the  petitidning'  creditor 
or  creditors  shall,  at  his  or  thdr 
own  costs,  sue  forth  and  prose- 
cute the  commission  until  the 
choice  of  assignees;  and  the  com- 
missioners  shall,  at  the  meeting 
for  such  choice,  ascertain  such 
costs,  and  by  writing  under  thdr 
hands  direct  the  assignees  (who 
are  hereby  thereto  required)  to  re- 
imburse such  petitioiung  creditor 
or  creditors  such  costs  out  of  the 
first  money  that  shall  be  got  in 
under  the  commission  <  and  all 
bills  of  fees  or  disbursements 
of  any  solicitor  or  attorney  em- 
ployed under  any  commission  for 
budness  done  after  the  choice  of 
assignees,  shall  be  settled  by  the 
commissioners,  except  that  so 
much  of  such  bills  as  contain  any 

VOL.  IV. 


charge  respecting  any  action  at 
law,  or  suit  in  equity,  shall  be 
settied  by  the  proper  officer  of  the 
Court  in  which  such  business  shaU 
have  been  transacted,  and  the 
same,  so  settled,  shall  be  paid  by 
the  assignees  to  such  solicitor  or 
attorney:  Provided  that  any  cre- 
ditor who  shall  have  proved  to  the 
amount  of  twenty  pounds  or  up- 
wards, if  he  be  dissatisfied  with 
such  settlement  by  the  commis- 
sioners, may  have  any  such  costs 
and  biljs  settled  by  a  Master  in 
Chancery/ who  shiJl  receive  for 
such  settlement,  and  the  certifi- 
cate thereof,  twenty  slulUngs,  and 
no  more.** 

(6)  2  Camp.  275;  and  see  the 
case  of  Tocock  v.  Russell,  ante, 
p.  14. 
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Taylor 

V, 

M'Oauoan. 


CASES  AT  NISI  PRIUS, 

▼•  Davis,  decided  in  the  Court  of  Exchequer,  in  which  it 
was  held,  that  the  stat.  6  Geo.  4,  c.  16,  did  not  alter  the 
kw  in  this  respect  from  what  it  was  under  the  former  act. 

Mr.  Justice  J.  Parke« — I  am  of  opinion,  that  this  section 
only  applies  to  cases  between  the  assignees  and  the  estate ; 
becanse,  by4he  latter  part  of  it,  I  find  that  it  is  enacted, 
that  any  creditor  to  the  amount  of  SO/.,  who  is  dissatisfied 
with  the  commissioners'  taxation,  may  have  the  bill  taxed 
by  a  Master  in  Chancery. 

Rawe. — I  hope  that  your  Lordship  will  reserve  the 
point 

Mr.  Justice  J.  Parke. — I  have  no  doubt  about  it. 

Verdict  for  the  plaintiff. 

CampbeU,  and  ArchboUt  for  the  plaintiff. 

Howe,  for  the  defendants. 

[  Attorniefr-^.  M.  Tt^ior,  and  Pike,  and  Htis^pAreyf.] 
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Dec.  5th.  Chippendale,  Executor  of  Holmes,  v.  Thurston. 

A  payment  of    ASSUMPSIT  OH  a  promissory  note.    Pleas — The  gene- 
ill  years  by  one  ral  issue,  and  the  statute  of  limitations. 
^Snt  «dT^      The  note  was  in  the  foUowing  form- 

veraiprominory 
note^  more  than 
fix  years  old, 
wiU  take  the 
case  out  of  the 
statute  of  limi- 
tations, as 
against  the 
other  maker  of 
the  note ;  and 
the  Stat.  9  Geo. 

4,  c.  14|  hat  not  altered  the  law  in  this  respecL  And  if  this  interest  was  one  of  the  items  in  an 
account  of  which  the  party  paid  the  balance,  that  is  a  sufficient  payment  of  interest  If  A.  agree 
to  re-invest  a  sum  in  the  3/.  per  cenL  consols  in  the  name  of  B.,  charging  the  stock  at  a  price  not 
exceeding  68^  per  cent,,  or  to  repay  the  sum  in  bank  notes  on  B.  giving  A.  six  months'  notice,  it 
is  in  the  election  of  B.,  whether  he  will  have  the  money  re-iuTested,  or  paid  in  bank  notes.  In 
general,  the  election  is  in  the  party  who  is  to  do  the  first  act. 


Bath,  30th  July,  1819. 
On  demand,  we  jointly  and  severally  promise  to 
pay  Richard  Holmes,  Esq.,  the  sum  of  fiOO/.,  with  five /ler 
cent,  interest. 


^  Thomas  Evans. 
H.  Thurston." 
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Mr.  Evans,  the  joint  maker  of  the  note,  was  called  to        1829. 

prove  the  defendant's  hand-writing;  and  he  proved,  that  Chippendale 
the  foDowing  memorandum  was  written  on  the  back  of  the     thurstov. 
note  at  the  time  of  the  making  of  it: — 

"  I  hereby  agree  to  reinvest  the  within  sum  of  500/.  in 
theSL  percent,  consols,  in  the  name,  and  to  the  account  of 
Richard  Hohnes,  Esq.,  the  price  to  be  charged  to  him 
not  exceeding  68^  per  eeni.f  or  to  repay  the  said  amount 
in  Bank  of  England  paper,  on  his  giving  me  six  calendar 
months'  notice  in  writing  to  this  effect. 

**  Both,  SOth  July.  1819.  ^"""^  ^^""-^ 

To  take  the  case  out  of  the  statute  of  limitations,  a 
payment  of  interest  by  Mr.  Evans  was  relied  on,  and  he 
produced  an  account,  settled  between  him  and  Mr.  Holmes, 
the  testator,  in  the  year  1834,  which  contained  an  item 
of  25L  for  interest  on  this  note ;  and  he  stated,  that  the 
balance  against  him  on  that  year's  account  was  171/.,  and 
that  that  was  carried  into  his  next  year's  account  with  the 
testator,  and  that  he,  in  that  year,  p^d  the  testator  more 
than  171/.  He  also  stated,  that  he  had  given  the  testator 
credit  in  account  for  all  the  interest  due  on  this  note 
down  to  October,  1826.  The  testator  died  in  the  year  1827. 

Gumey^  for  the  defendant. — I  submit,  that,  since  the 
passing  of  the  stat.  9  Geo.  4,  c.  14  (a),  a  payment  to  take 
the  case  out  of  the  statute  of  limitations,  must  be  by  the 
party  to  be  charged  in  the  action.  By  the  Ist  section  of 
that  statute,  it  is  enacted,  that  no  acknowledgment  or 
promise  shall  be  sufficient  to  take  the  case  out  of  the  sta- 
tute of  limitations,  unless  such  acknowledgment  or  pro- 
mise be  in  writing,  and  signed  by  the  party;  and  then 
follows  a  proviso,  that  that  act  shall  not  lessen  the  effect 
of  any  payment  of  interest. 

(a)  The  sUt.  9  Geo.  4,  c.  14,  will  be  found,  ante^  Vol.  3,  p.  298. 
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Mr.  Justice  J.  Parke. — The  words  of  this  proviso  in 
Chippendale   ^^^  Stat.  9  Geo.  4,  c.  14,  are,  that  ''nothing  herein  con- 
„    ^*  tained  shall  alter,  or  take  away,  or  lessen,  the  effect  of  any 

Thurston.  ,     ,  /  .        "^ 

payment  of  any  principal  or  interest,  by  any  person  what- 
soever." I  think,  therefore,  that  this  statute  leaves  the 
law,  with  respect  to  payment  of  interest,  just  as  it  was  be- 
fore; and,  as  the  law  stood  before  the  passing  of  this  act, 
a  payment  of  interest  by  one  of  two  joint  makers  of  a  pro- 
missory note  would  take  the  case  out  of  the  statute  of  li- 
mitations as  to  both.  And  I  think,  that  these  sums,  being 
allowed  in  account,  are  equivalent  to  payments. 

The  defence  was,  that  this  loan  to  Mr.  Evans  was 
usurious,  and  that  the  promissory  note  was,  therefore, 
void. 

Mr.  Justice  J.  Parke. — Mr.  Thesiger,  how  do  you  get 
over  the  memorandum  at  the  back  of  the  note? 

Thesiger. — I  submit,  that  it  is  no  part  of  the  note. 

Mr.  Justice  J.  Parke. — ^Take  it  so ;  the  note  is  then  a 
security  for  the  agreement  on  the  back  of  it;  and  by  that, 
Mr.  Holmes  is  sure  of  5/.  per  cent,  for  his  money;  and  he 
may,  if  the  funds  are  above  68},  get  more* 

Thesiger, — That  is  in  the  option  of  the  borrower  of  the 
money. 

Mr.  Justice  J.  Parke. — I  think  not;  the  repajrment  of 
the  money,  or  the  re-investment  of  the  stock,  is  to  be 
done  upon  a  notice,  to  be  given  by  the  lender. 

Gurnet/f  for  the  defendant,  addressed  the  Jury,  and  put 
in  several  letters  which  had  passed  between  Mr.  Holmes 
and  Mr.  Evans,  previously  to  the  advance  of  the  money; 
and  from  these  it  appeared,  that  Mr.  Holmes  was  to  have 
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the  option^  whether  he  would  be  repayed  in  money «  or        1829. 
have  the  stock  replaced,  according  to  the  memorandum.      cuifprndale 


Mr.  Justice  J.  Parke. — ^This  cannot  be  got  over. 

Thesiger. — I  submit,  that  these  letters  prove  nothing,  as 
we  must  look  at  the  final  agreement  between  the  parties. 

Mr.  Justice  J.  Parke. — K  usury  is  alleged,  we  must 
look  at  the  whole  transaction.  Besides,  I  am  of  opinion, 
that  the  election  is  in  the  party  who  is  to  do  the  first  act, 
which,  here,  is  the  giving  of  the  notice.  The  promissory 
note  is  only  to  be  resorted  to,  in  case  the  stocks  do  not 
rise.  If  they  rise  above  68^,  the  lender  is  to  have  his 
stock  replaced.  I  think,  that  whether  the  stock  shall  be 
replaced,  or  the  loan  be  repaid  in  money,  is  in  the  option 
of  the  lender;  primd  fcuACi  the  option  is  in  the  person 
who  b  to  do  the  first  act,  and  that,  here,  is  the  giving  of 
the  notice. 

Nonsuit. 

Thesiger,  for  the  plaintiff. 

Gumeyi  &nd  Justice^  for  the  defendant. 

[Attorniea.— J.  Clayton^  and  NetUahip  Sf  WJ] 


V. 

Thurston. 


Lord  Coke  says,  (1  Inst.  145  a) 
''  In  case  an  election  be  given  of 
two  several  things,  always  he  that 
is  the  first  agent,  and  which 
ought  to  do  the  first  act,  shall 
have  the  election ;  as,  if  a  man 
granteth  a  rent  of  twenty  sMllings, 
or  a  robe,  to  one  of  his  heirs,  the 
grantor  shall  have  the  election, 
for  he  is  the  first  agent,  by  pay- 
ment of  the  one,  or  delivery  of 


the  other ;  but  if  I  give  unto  you 
one  of  my  horses  in  my  stable, 
there,  you  shall  have  the  election, 
for  you  shall  be  the  first  agent,  by 
taking  or  seizure  of  one  of  them.'* 
In  the  case  of  Layton  v.  Pearce, 
Doug.  16,  Ijord  Mansfield  says, 
"  In  point  of  law,  the  person  who 
is  to  perform  one  of  two  things 
in  the  alternative,  has  the  right  to 
elect." 
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Dec.  5M.  DuPEN  V.  Keelino  and  Another,  Gents.,  two^  &c 

If  an  attorney    JHoNEY  had  and  received.    Plea — General  isaue. 
against  A^  at  the       It  appeared  that  a  bill  of  exchange  for  10/.  had  been 
JiJuan^^aiiAori*  ^^*^^  ^7  *  Person  named  Clark,  upon  the  plaintiff,  and 
ty,  express  or     accepted  by  him,  and  by  Clark  indorsed  to  a   person 

implied^  froni 

6.  for  so  doing,  named  Hunkett,  for  whom  it  was  discounted  by  the  de- 
oMto  of  J^h^  '^  fendants.  It  was  proved  by  the  clerk  of  a  notary  that  this 
writ  to  the  at-    jjju  ^^f  exchange  was  presented  for  payment  by  their  direc- 

tomey,  A.  nnay     ^  or  r  j  j 

recover  back  the  tion,  and  that  it  was  dishonoured.  It  also  appeared,  that 
coats,  by  bring-  writs  wcrc  sucd  out,  after  the  dishonour  of  the  bill,  against 
fof^n^hii  *®  plaintiff,  Clark,  and  Plunkett;  the  defendants  sumg 
and  receiTed       them  out  as  the  attomies  of  a  person  named  Saunders. 

against  tlie  at* 

tomey;  but  if  After  this,  Mr.  Cox,  the  plaintiffs  attorney,  paid  the  de- 
anVau4ority/  feudauts  the  amount  of  the  bill  of  exchange,  and  also 
either  erpress or  1/,  \Qg^  g^  foj  ^osts  in  the  action  against  Clark,  and 

imphedffromB.,  ^ 

to  sue  out  the  4/.  4tf.  for  the  costs  of  the  two  other  actions  against 
tion  for  money  the  plcuntiff  and  Pluukctt.  Mr.  Cox  stated,  that  the  de- 
tm"o1  nr^''^  fendants  refused  to  tell  him  who  Saunders  was,  and  Plun- 
against  the  at-     kctt  also  proved  that  he  did  not  know  him;  and  on  the  biD 

tomey,  eTen  «^ii.  .-  -tii  #• 

though  B.  had  of  exchange  bemg  put  m,  it  appeared  that  the  name  of 
tion*^'^nrt*>L    Sauudcrs  was  not  upon  it.     It  was,  therefore,  imputed 

that  Saunders  was  merely  a  nominal  plaintiff.  And  it  was 
also  proved  by  Mr.  Cox  that  the  Master  would  have  dis- 
allowed 1/.  128.  on  the  bills  of  costs;  and  that  the  Mas- 
ter would  not  have  allowed  a  charge  of  I/.  1«.  for  in- 
structions to  sue,  if  the  defendants  themselves^^had  sued 
on  the  bill  of  exchange. 

Archboldf  for  the  defendants. — I  submit,  that  the  plain- 
tiff must  be  nonsuited.  It  is  clear  that  writs  were  issued 
after  the  bill  was  dishonoured,  and,  therefore,  some  costs 
must  have  been  due;  and  if  there  were  any  overcharges 
in  the  bill  of  costs,  the  only  proper  way  of  getting  them 
taken  off  was  by  applying  to  have  tlie  bill  taxed. 
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Mr.  Justice  J.  Parke. — If  Saunders  was  a  mere  imagin-        IB29. 
ary  plaintiflT,  no  costs  at  all  would  be  due*  dupen 


Archbold. — ^There  is  no  evidence  that  there  is  no  such 
person  as  Saunders. 

Mr.  Justice  J.  Parke — I  think  there  is  primd  facie 
evidence  of  it. 

Archbold,  for  the  defendants,  addressed  the  Jury,  and 
stated,  that,  after  the  defendants  had  discounted  the  bill, 
and  before  it  became  due,  they  paid  it  away  to  a  person 
named  Saunders  for  painter's  work ;  but  that  he,  thinking 
that  the  defendants,  as  attomies,  were  more  likely  to  ob- 
tain payment  from  the  acceptor  than  he  was,  placed  the 
bill  in  the  defendants'  hands  to  get  the  money,  and  sue  all 
the  parties  if  the  bill  was  not  paid. 

James  Saunders  was  called,  and  he  proved  the  above 
statement ;  but  the  plaintiff's  counsel,  in  reply,  asked  the 
Jury  to  disbelieve  his  evidence. 

Mr.  Justice  J.  Parke  (in  summing  up). — The  ground 
on  which  this  action  is  to  be  supported,  is,  that  these  writs 
were  sued  out  in  the  name  of  an  imaginary  plaintiff.  The 
question,  therefore,  is  this,  whether  this  name  that  was 
used  was  mere  pretence;  for  I  think  that  if  these  defend- 
ants had  any  authority  from  Saunders  to  use  his  name, 
tiiis  form  of  action  cannot  be  supported.  The  question 
is  not,  whether  Saunders  was  a  band  fide  holder  of  this  bill ; 
for  if  he  was  not  the  holder  of  the  bill,  and  these  defend- 
ants sued  out  writs  in  his  name  by  his  authority,  this  ac- 
tion will  not  lie;  but  if  you  think  that  the  defendants  sued 
out  the  writs  without  any  authori^  from  Saunders,  and 
that  the  bringing  him  here  is  an  after-thought,  the  plaintiff 
is  entitled  to  recover;  because,  if  these  writs  were  sued  out 
without  the  authority  of  Saunders,  either  express  or  im- 


V, 

Keeling. 


lOi 


1829. 
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plied,  they  were  waste  paper,  and  these  costs  ought  never 
to  have  been  pud. 

Verdict  for  the  plaintiff. — Damages,  61.  Is.  6d. 

Gumeyf  and  Plait,  for  the  plaintiff. 
Archbold,  for  the  defendants. 

[Attomies^CojTy  and  In  person.] 


BEFORE  MR.  JUSTICE  BAYLEY. 

(  Who  sat  for  the  Lord  Chief  Justice.) 


Dec.  7th. 

A  master  ad- 
vanced money 
to  his  female 
servant,  who 
was  under  age, 
for  her  to  pur- 
chase a  silk  dress 
and  other  arti- 
cles not  neces- 
sary for  her: — 
Held^  that  these 
advances  form- 
ed no  defence  to 
an  action  for  her 
wages. 

Payments 
made  to  an  hi- 
fant,  on  account 
of  wages  doe  to 
her,  for  her  to 
purchase  neces- 
saries, are  valid 
payments. 

Money  paid 
by  a  master  for 
coach  feres  for 
the  mother  of 
his  servant,  who 
was  under  age, 
cannot  be  de- 
ducted from  the 
wages  of  the  ser- 
vant. 

The  statement 


Hedoley  and  Wife  0.  Holt. 

Assumpsit  for  servant*s  wages  due  to  the  wife  before 
her  marriage.    Plea — Greneral  issue. 

The  plaintiffs  sought  to  recover  a  sum  of  14^  \5s. 
for  wages  due  to  the  wife,  as  a  servant  of  all  work  to  the 
defendant,  she  being  at  the  time  of  the  service  under  age 
and  unmarried. 

The  defence  was,  that  she  had  received  money  at  vari- 
ous times  equal  to  the  amount  due  to  her;  but  it  appear- 
ed, that  a  part  of  these  payments  consisted  of  a  sum  of 
1/.  10«.  paid  for  a  silk  dress,  and  of  other  sums  for  a 
reticule,  and  for  lace  for  her  caps,  and  various  other  ar- 
ticles, amounting  to  4/.  10^.  more.  It  was  also  proved, 
that  4i.  lOf.  had  been  paid  to  her,  and  that  she  had  settled 
her  account  with  the  defendant  for  wages* 

Bayley,  J.— Can  that  part  of  the  case,  which  rests 
on  these  payments,  be  sustained?  They  are  not  for  ne- 

of  an  account  by  an  infent  is  not  binding  on  tlteinfent. 
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cessaries;   anQ  the  young  woman  was  under  age  at  the 


time. 


Brougham^  for  the  defendant. — I  apprehend  that,  as  the 
money  had  been  paid  her  in  some  shape  or  other  for  ser- 
vices rendered,  and  as  she,  in  a  settlement  of  accounts,  ad- 
mitted the  payments,  this  form  is  a  good  ground  of  defence. 

Barley,  J. — No:  Payments  made  on  account  of  wages 
due  to  an  infant,  for  necessaries,  and  which  could  not  be 
avoided,  are  valid  payments;  but  an  infant  cannot  bind 
herself  for  things  which  are  not  necessary;  indeed,  even 
the  statement  of  an  account  does  not  bind  an  infant.  It 
appears  that  this  young  woman  was  imder  age  when  she 
settled  the  account.  The  consequences  might  be  very 
injurious,  if  the  law  were  otherwise.  What  would  it  lead  to 
in  this  very  case?  Here  is  a  female,  who  is  described  as 
rather  a  showy  woman,  suffered  to  dress  in  a  manner  quite 
unfitted  to  her  station;  and,  at  the  end  of  her  twelve  months* 
servitude,  she  would  not  have  a  farthing  in  her  pocket. 

Some  payments  for  coach-fares  for  the  plaintiff  and 
her  mother  were  proved. 

Bayley,  J. — The  law  will  not  warrant  the  payments  for 
the  mother.    They  cannot  be  considered  as  necessary. 

Verdict  for  the  plaintiffs. — Damages,  10/.  !&., 
which  was  the  sum  claimed,  after  deducting 
some  payments  which  were  unobjectionable. 

Scarlett,  A.  6.,  and  Comyn,  for  the  plaintiffs. 
Brougham,  for  the  defendant. 

rAttornies— ^ones  4*  •^v  uid  WQrt,\ 
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Adjotimed  Sittings  at  Westminster,  q/ter  Michael^ 

mas  Term,  1829. 

BEFORE  LORD  TBNTERDEN,  C.  J. 


i^- 11'*-  Lack  v.  Seward. 

If,  in  an  action  f^ASE  against  the  defendant t  for  the  negligence  of  his 
^nce^of Aede-  s®"^*"^^  ^^  managing  his  barge,  whereby  the  plaintiBTs 
fcndant'a  acr-      barge  was  run  down  and  sunk.    Plea — Not  guilty. 

▼anta  in  manage  »  •    * 

ing  a  barge,  ao  It  was  Opened,  ou  the  part  of  the  plaintiff,  that  his  barge 
tiff's  baige  waa  ^^  moored  to  a  vessel  below  London-bridge,  and  that  the 
rundownjitap.  servant  of  the  plaintiff,  who  had  charge  of  the  plaintiff^s 
cident  happened  barge,  was  not  ou  board  at  the  time  of  the  accidenL 
a'^cea  which  The  plaintiff^'s  servant  was  called  on  the  part  of  the 
^J^"^  plaintiff. 

coald  not  guard 
ag^nst;  the 

plaintiff  wiu  not  Gumey^  for  the  defendant,  objected,  that  he  was  not  a 
coven  nor  wiu"  Competent  witness,  as  he  was  in  charge  of  the  plain tiff^s 
h^d'^u^wT"  barge;  and  if  the  accident  happened  from  his  neglect,  he 
barge  in  such  a    would  be  answcrable  to  his  master,  unless  he  was  re- 

place  that  per-     ,  , 

sons  using  or-      icaocu. 
dinary  care 
would  run 

agwnst  it;  nor,        Lord  Tenterden,  C.  J. — He  was  not  on  board,  and 

if  the  acadent     ,,.,,.  t    i  •   t    t      . 

could  have  been  lie  did  nothing.     I  thmk  he  IS  competent  to  prove  that. 

avoided,  but  for 
the  negligence 

of  the  plaintiff's       -pij^  witness  was  examined ;  and  he  proved,  that  he  had 

own  men  in  not  '  r  ' 

being  on  board  left  the  barge  and  was  standing  on  a  neighbouring  wharf. 

his  barge  at  a     ..  -,  _  i       ,    i.      -.       . 

time  when  it  was  I^c  was  proceeding  to  State,  that  he  saw  the  defendants 
SJpi^?"'  ^^'««  co°^«  ^'^o^K'^  London-bridge- 

Gumey  renewed  his  objection,  as  the  witness  was  going 
expressly  to  prove  that  the  accident  arose  from  the  mis- 
management of  the  defendant's  servant,  and  not  from  his 
own  neglect. 
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Brodrick,  for  the  plaintiff.— The  plaintiflF  will  release 


him. 


A  release  from  the  plaintiff  was  executed,  and  the. wit- 
ness proved  the  whole  case  on  the  part  of  the  plaintiff,  ex* 
cept  the  amount  of  damages;  and  he  was  confirmed  by 
other  witnesses  as  to  the  want  of  skill  in  the  defendant's 
men* 

Gurney,  for  the  defendant — If  a  plaintiff  complains  of 
an  injury  to  his  vesseli  he  must  shew  that  he  was  himself 
not  to  blame.  If  the  whole  was  a  mere  accident,  nobody 
is  answerable;  and  if  the  accident  occurred  partly  from 
the  neglect  of  the  plaintiff's  men,  and  partly  from  that  of 
the  defendant's,  the  defendant  is  not  liable.  Now,  the 
facts  are  these :  by  the  regulations  of  the  port  of  London, 
only  four  vessels  should  lie  abreast  at  the  place  in  ques- 
tion. There  were  in  fact  six  vessels  there,  and  the  plain- 
tiff's men  placed  this  Jbarge  on  the  outside  of  them  all ; 
and  though  this  was  a  most  dangerous  place,  none  of  the 
plaintiff's  men  remained  on  board ;  for,  if  they  had,  they 
might,  by  changing  their  own  position,  have  got  out  of  the 
way  of  the  defendant's  barge. 

Evidence  was  given  to  shew  that  only  four  vessels  ought 
to  lie  at  the  place  in  question,  but  that,  at  the  time  of  the 
accident,  there  were  six ;  and  that  the  barge  was  on  the 
outside  of  them  all.  Some  of  the  defendant's  witnesses 
stated,  that,  if  a  man  had  been  on  board  the  plaintiff's 
barge  he  might  have  got  her  out  of  the  way;  but  that,  from 
the  rapidity  of  the  current,  the  time  for  him  to  have  done 
so  would  have  been  excessively  short.  No  distinct  evi- 
dence was  given  of  the^i^ations  of  the  port  of  London. 

Lord  Tenterden,  C.  J. — The  plaintiff  in  this  case 
complains  of  an  injury  to  his  barge  through  the  negligence 
of  the  defendant's  servants.     If  the  accident  happened 
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from  the  state  of  the  tide,  or  from  any  other  curcumstance 
which  persons  of  competent  skiU  could  not  guard  against, 
the  plaintiff  is  not  entitled  to  recover;  and  so,  if  the  plain- 
tiff's men  had  put  this  barge  in  such  a  place  that  persons 
using  ordinary  care  would  run  against  it,  the  defendant 
will  not  be  liable.  Nor  will  he  be  liable  if  the  accident 
could  have  been  avoided,  but  for  the  negligence  of  the 
plaintiff*s  men  in  not  being  on  board  his  barge  at  a  time 
when  it  was  lying  in  a  dangerous  place.  The  only  case  in 
which  the  defendant  is  answerable,  is,  if  the  accident  arose 
from  the  negligence  or  want  of  skill  in  his  own  men*  The 
only  question,  therefore,  is,  whether  you  think  you  can 
say,  that  this  accident  arose  from  the  want  of  care  and  cau- 
tion on  the  part  of  the  defendant's  servants;  for,  if  so,  the 
plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaintiff. — Damages,  461.  IZg. 

Brodrick,  and  TamUnsoHf  for  the.  plaintiff. 
Gurney,  and  Piatt,  for  the  defendant. 

[AUomies— Hormer,  and  Pontifex,^ 


Dec.  12M.  King,  Gent.,  one,  &c.  v.  Smith. 

I  ing^ra,'^i^  Assumpsit  by  the  plamtlff  as  drawer,  against  the 

soiYe  their  part-  defendant  as  the  acceptor,  of  a  bill  of  exchange  for  25/. 

nership,  and  in     ■»^i  ^-«  i  • 

the  deed  of  dif-   Plea — General  issue. 

Sii^  A^  a!"      Th®  defendant's  hand-writing  was  proved,  and  the  de- 
I  thaU  receive  all   fence  was,  that  the  bill  was  accepted  without  consider- 

'  debti  due  to  the  ,     ,^^ 

Arm,  and  after-    atiou;  and,  to  prove  this,  it  was  shewn,  that  the  plaintiff 
debtor  of  the       &>id  his  father,  Mr.  A.  King,  had  been  in  partnership,  as 

firm,  accept  a 

biU  of  ezcliange 

drawn  by  B.,  for  the  amount  of  the  debt  due  to  the  firm: — Held,  that  this  stipuUtioD  in  the  deed  of 

disiolution  is  no  defence  to  an  action  by  B.  against  C.  on  this  bill  of  exchange. 

Either  partner,  after  a  dissolution  of  partnership,  may  receive-  debts  due  to  the  firm,  notwith* 
standing  such  a  stipulation  in  the  deed  of  dissolution;  and|  after  a  dissolution  of  partnershipi  either 
partner  may  give  a  release  to  a  debtor  of  the  firm. 
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attornies  and  solicitors ;  and  that,  while  in  partnership,  they 
had  done  business  for  the  defendant  to  the  amount  of  the 
bill  in  question.  It  was  further  proved,  that,  before  the 
date  of  this  bill,  the  plaintiff  and  his  father  had  dissolved 
partnership,  and  that,  by  the  deed  of  dissolution  (which 
was  put  in),  it  was  stipulated,  that  Mr.  A.  King  should  re* 
ceiye  all  debts  due  to  the  firm. 

Lord  Tenterdbn,  C.  J.~This  is  no  answer  to  the 
present  action.  After  a  dissolution,  either  partner  may 
give  a  release. 

Denrnan,  for  the  defendant. — There  was  no  release 
here. 

Lord  Tbmterden,  C.  J. — Nor  need  there  be.  Either 
partner  might  receive  the  debt  after  the  dissolution  of  the 
partnership,  notwithstanding  the  stipulation  in  this  deed, 
that  the  father  should  receive  all  the  debts ;  and  I  am  of 
opinion,  that,  as  the  plaintiff  might  receive  the  money,  he 
might  take  a  bill  for  it.  As  between  the  two  partners, 
this  deed  is  binding,  and  the  plaintiff  will  have  to  account 
for  this  money  to  his  father.  We  continually  see  bills  in 
equity  to  restrain  one  partner  from  receiving  money  due 
to  the  firm. 

Verdict  for  the  plaintiff. 

Hutchinson^  for  the  plaintiff. 

Denman,  and  Comyn^  for  the  defendant. 
[Attornies— IT.  H.  King^  and  Ouy.] 


CASES  AT  NISI  PRIUS, 

Further  a^oumed  Sittings  in  London  after  Mi- 

chaelmM  Term,  1829. 

BEFORE  LORD  TENTBRDEN>  C.  J. 


Jan.  9th.  HaNDEY  V.  HeNSON. 

A  surgeon  and    ASSUMPSIT  for  medicine  and  medical  attendance  on 
bl^deT*^"**  '  the  defendant  and  his  family.     Plea — General  issue. 
Sd^r^ tT      The  plaintiff,  a  surgeon  and  apothecary,  had  attended 
such  charge!  for  the  defendant  and  his  family,  and  had  also  supplied  medi- 

attendances^  as 

the  Jury  shall     cinc  to  them  in  the  year  1827.    The  plaintiff's  bill  amount^ 

fidr'ind  reuon-  ^^  ^  '^^*  ^'«  ^*  >  '^^  ^^  ^^  there  were  charges  for  the  medi- 
^^^'  cine  supplied,  and  also  several  charges  of  two  shillings  and 

sixpence  each  for  attendances.    The  charges  of  the  bill 
were  all  proved  to  be  fair  and  reasonable. 

Lord  Tenterden,  C.  J.,  (in  summing  up) — In  this 
case,  besides  his  charges  for  the  medicine,  the  plaintiff 
has  also  charged  half  a  crown  each  for  several  attendances, 
which  seems  to  me  to  be  very  moderate ;  you  will  consider 
whether  it  is  too  much,  and  if  you  think  it  not  too  much, 
you  will,  by  your  verdict,  give  to  the  plaintiff  the  sum  he 
claims. 

Verdict  for  the  plaintiff— 7^  Os.  Sd.,  which  in- 
cluded the  charges  for  attendances. 

ThesigeTt  for  the  plaintiff. 
PleUt,  for  the  defendant. 

[Attomies — P.  WiUoughby,  and  In  person,] 

See  the  cases  of  Allison  v.  Hay-      Towne  v.  Lady  GresUy,  Id.  581 . 
don,   ante,   Vol.  3,   p.  246«    and 
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De  Grave  and  Another  v.  The  Mayor  and  Corporation     JanAUh. 

of  Monmouth. 

JllEBT  for  the  price  of  weights  and  measures.    Plea —  ir  the  Mayor  of 
General  issue.  '  !?Tl"^f 

weigbts  and 

This  action  was  brought  to  recover  the  value  of  a  quan-  meaauret;  and, 
tity  of  weights  and  measures  of  the  imperial  standard,  sup-  they  be  examin- 
pHed  to  the  Corporation  of  Monmouth  in  the  year  1826,  tnglf^"^"^^^ 


cor- 


on  the  order  of  Mr.  Jenkins,  who  was  then  the  Mayor  of  i»»Hon— This 

''  iM  such  a  reco^ 

that  borough;  but  one  of  the  witnesses  stated  in  his  cross-  nitionofthecon- 


tract  as  will 
cor- 


examination,  that  Mr.  Jenkins  was  afterwards  displaced  make^e  ^.. 
from  his  office  of  Mayor  by  a  judgment  of  ouster  in  the  ^^?jj^'^ 
Court  of  King's  Bench.  although  the  or- 

^  derlbr  them  was 

not  under  the 

J.  Williams,  for  the  defendants,  objected,  that  Mr.  ~°«°°°  '^  »f 

'  '        ft  '  the  corporation  j 

Jenkins  was  not  Mayor.  and  the  fact,  that 

the  Mayor  was 
afterwards  oust- 

Lord  Tenterden,  C.  J.— He  was  Mayor  <fc/acto,which  tJly^^j^ 
was  sufficient  to  authorize  him  to  order  the  weights  and  ^^^  o^  ^e 

^  Court  of  Kmg's 

measures.  Bench,  mam 

no  dlftranoe. 

The  delivery  of  the  goods  and  the  value  were  proved. 
It  was  also  proved  that  the  weights  and  measures  were 
taken  out  of  the  boxes  in  which  they  were  sent  to  Mon- 
mouth, and  were  examined  in  the  jury-room  at  a  full  meet- 
ing of  the  corporation;  and  that  some  of  the  weights  and 
measures  in  the  town  market  were  afterwards  regulated 
by  them. 

J.  fFilliams. — ^I  also  submit  that  this  action  cannot  be 
maintained,  as  a  corporation  cannot  contract  unless  by 
some  instrument  under  their  common  seal. 

Lord  Tenterden,  C.  J. — I  think  that  the  examination 
of  these  weights  and  measures  by  the  corporation,  at  the 
meeting  in  the  jury-room,  was  exercising  an  act  of  owner- 
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1830.        ship  over  them ;  and  that,  by  so  doing,  the  corporation  have 
De  Grave      wcognized  the  contract. 


9. 

Mayor  &c.  of 
Monmouth. 


Verdict  for  the  plaintiffs. 

Gumey,  and  Camyn,  for  the  plaintiffs. 

J.  William^,  and  Jefferys  Williams,  for  the  defendants. 

[Attomies— S^^pon^  and  J.  ITt^^tamj.] 


As  to  what  acts  can  be  done 
by  a  corporation  aggregate  with- 
out an  instrument  under  their 
common  seal;  see  Comyn'i  Digeit, 
tit.  "  FrflwcAiiei,"  F.  12—14,  and 
Vin.  Abr.  tit.  "  Corporation  »  K.; 


see  also  the  cases  of  the  City 
of  London  Gas  Light  and  Coke 
Company  v.  NichoUs^  ante.  Vol.  2, 
p.  365;  and  the  Soutkwark  Bridge 
Company  v.  SUU,  Id.  371* 


Jon.  14M. 

If  A.  has  goods 
cmi^iedto 
hinf,  and  there 
be  on  board  the 
lame  ship  goods 
consigned  to 
other  con- 
rignees,  and 
those  goods  are 
so  placed  on 
board,  that  A., 
after  the  sliip  ar- 
rives, cannot  ob- 
tain bis  goods 
within  the  time 
limited  by  the 
bill  of  lading,  A. 
is  not  liable  for 
demurrage. 


DoBsoN  and  Others  v.  Droop. 

Assumpsit  for  demurrage.     Plea^General  issue. 

The  plaintiffs  were  the  owners  of  the  ship  Mantura, 
which  had  sailed  from  Bremen  to  London  with  com  of 
various  kinds,  consigned  to  the  defendant.  The  plaintiffs 
claimed  fourteen  days*  demurrage.  A  bill  of  lading  was 
put  in,  at  the  bottom  of  which  was  written — "  The  ship 
to  be  discharged  in  fourteen  running  days,  or  5/.  a-day 
demurrage.** 

The  ship  arrived  on  the  6th  of  January,  1829,  but  some 
of  the  defendant's  com  remained  on  board  till  the  3rd  Fe- 
bruary. 

The  captain  stated,  in  his  cross-examination,  that  his 
cargo  was  made  up  of  consignments  to  five  different  con- 
signees. 

The  defence  was,  that  the  reason  why  any  of  the  de- 
fendant's com  remained  on  board  after  the  expiration  of  the 
fourteen  running  days,  was,  that  the  defendant  could  not 
take  it  away,  because  the  goods  consigned  to  one  of  the 
other  consignees  were  so  placed  as  to  prevent  him;  and  it 
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was  argued  by  Scarlett^  A*  G. ,  for  the  defendant,  that  the 
defendant  ought  not  to  be  charged  with  demurrage,  as  he 
was  in  no  way  culpable;  and  that,  if  demurrage  was  paid 
by  all  the  fire  consignees,  it  would  exceed  the  freight. 
He  cited  Leer  v.  Yaies  (a),  and  Rogers  v.  Hunter  (6). 

Lord  Tenterden,  C.  J.,  (in  summing  up). — I  am  of 
opinion,  that,  if  a  party  cannot  get  his  goods,  he  being  pre- 
vented by  a  delay  on  the  part  of  the  owner  of  other  goods 
on  board  the  same  vessel,  he  b  not  Uable  for  demurrage. 
The  question  here  is,  whether  the  removal  of  the  defend- 
ant's goods  was  obstructed  by  the  misconduct  of  another, 
in  not  removing  his  goods;  for,  if  so,  the  defendant  is  not 
liable  for  demurrage ;  but,  if  you  should  think,  that  the 
goods  consigned  to  the  defendant  were  suffered  by  him  to 
remiun  on  board  after  the  time  stipulated  for,  you  ought 
to  find  for  the  plaintiffs  (e). 

Verdict  for  the  plaintiffs. 

F»  Pollock  and  Alderson,  for  the  plaintiffs. 

Scarlett,  A.  G.,  and  Richmond,  for  the  defendant. 

[Attomies-— i{o6inicm,and  FrethfieldSf  Son.'] 

{a)  3  Taunt.  387*  Clark,  4  Camp.  169;  and  as  to  the 

{b)  Ante,  yoh2,  p.  601.  law  respecting   demurrage,    see 

(c)  See  the  cate  of  Harmon  ▼.      Abbott  on  Shipping,  p.  182  etteq. 


Isaac  v.  Impey,  Esq.,  and  Others.  Jan.  19M. 

False  imprisonment.    The  first  count  of  the  decUra-  CommiMioners 

*...  **.  «•!  3   ^  bankrupt 

tion  was  for  an  unpnsonment  for  twenty-four  hours;  and  committed  a 

witness  fat  re- 
furing  to  read 
the  entries  in  an  account:— fl«M,  that  they  were  liable  to  an  action  for  fiilw  imprisonment  for  so 
doing,  because  this  was  not  a  question : — Held,  also,  that  the  circumstance  of  the  witness  speaking 
of  it  as  a  question  at  the  time  of  his  refusal  made  no  difference. 

VOL.  IV.  I 
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the  second  count  was  for  an  impriaonment  for  fourteen 
days  in  Newgate.  Pleas — First,  Not  guilty;  Second^  A 
justification  by  the  defendants  as  commissioners  of  bank- 
rupt, stating  in  effect  that  they  committed  the  plaintiff  for 
not  answering  (a).    Replication — De  ifguria* 


(a)  As  a  plea  of  justification  by 
couimisrioners  of  bankrapt  is  not 
to  be  found  in  any  of  the  printed 
collections,  the  form  of  it  may  be 
acceptable.  The  defendants,  beingf 
commissionen  of  bankrupt,  might, 
under  section  44  of  the  Bankrupt 
Act,  6  Geo.  4,  c.  16,  have  pleaded 
the  general  issue,  and  have  given 
spedal  matter  in  evidence,  or  they 
might  have  pleaded  their  justifica- 
tion without  any  other  plea,  as 
was  done  in  the  case  of  Cotton  v* 
James,  arUe,  Vol.  3,  p.  505,  and  so 
have  got  the  right  to  begin,  with 
the  chance  of  the  reply. 

Pfeo.— TMs  plea  was  to  both 
counts  of  the  declaration;  it  stat- 
ed the  trading  of  the  bankrupt 
Owen;  the  petitioning  creditor*s 
debt;  the  act  of  bankruptcy,  and 
the  commission,  nearly  in  the 
way  as  they  are  stated  in  the  plea 
in  the  case  of  CoUon  v.  James, 
anie,  VoL  3,  p.  506,  and  then  pro- 
ceeded as  follows — 

''  And  that  the  sud  defendants, 
before  they  proceeded  to  act  as 
commissioners  under  the  said  com* 
mission  (except  in  administering 
the  several  oaths  next  hereinafter 
mentioned),  and  before  the  abju- 
dication of  bankruptcy,  and  the 
several  summonses  to,  and  exa- 
minations of,  the  said  pluntiff 
herdnafter, mentioned,  and  before 
the  said  time  when,  &c.,  in  the 
said  first  count  mentioned,  to  wit, 
on  the  21  St  June,  in  the  year 
aforesaid,  at  Lond<ni,  did  admin- 


ister to  each  other,  and  did  seve- 
rally, and  in  the  presence  of  each 
other,  take  the  oath  prescribed 
and  appointed,  by  the  said  statute 
concerning  bankrupts,  to  betaken 
by  every  commissioner  before  he 
shall  act  in  the  execution  of  any 
of  the  powers  and  authorities  given 
by  the  said  last- mentioned  statute 
(except  as  last  aforesaid).    And 
that  the  said  defendants  did  then 
and  there  eater  and  keep  a  me- 
morial thereof,  signed  by  the  said 
defendants  respectively,  among  die 
proceedings  under  the  said  com- 
mission." It  then  stated,  that  Mr. 
Grant,  another  commissioner,  took 
the  oath,  and  proceeded  as  follows : 
*'  And  that  afterwards,  and  before 
the  several  times  of  the  summons- 
es to  and  examinations  of  the  sud 
plaintiff  hereinafter   mentioned, 
and  before  the  said  time  when, 
&c.y  in  the  said  first  count  men- 
tioned, to  vrit,  on  the  said  21st 
day  of  June,  in  the  year  aforesaid, 
at  London  aforesud,  they  did  find 
that  the  said  Samuel  Owen  had 
become  bankrupt  within  the  true 
intent  and  meaning  of  the  snd 
statute  concerning  bankrupts,  be- 
fore the  date  and  issuing  forth  of 
the  sud  commission,  and  did  then 
and  there  declare  and  adjudge  hiss 
bankrupt  accordingly.    And  diat» 
after  the  said  defendants  had  so 
a4|adged  the  said  Samuel  Owen, 
bankrupt,  as  aforesaid,  to  wit,  on 
the  22nd  day  of  June,  in  the  year 
aforesaid,  they  did  cause  notice 
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It  was  opened^  on  the  part  of  the  plaintiff^  that  a  person 
named  Owen  had  become  bankrupt,  and  that  the  defend- 
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of  tach  a^jc^^^^tion  to  be  given 
in  the  London  Gazette,  and  did 
thereby  appoint  three  public  meet- 
ings for  the  sud  bankrupt  to  sur- 
render and  conform,  pursuant  to 
the  provisions  of  the  sud  statute 
obnceming  bankrupts.    That,  af- 
ter the  said  a^yu^fication,  the  said 
plaintiff,  bdng  a  person  then  and 
there  betieved  by  the  major  part 
of  tlie  commissioners  named  in 
the  said  commission,  capable  of 
giving  information  concerning  the 
person,  trade,  dedings,  or  estate 
of  the  said  bankrupt,  was  duly 
summoned  to  appear;  and  after- 
wards, before  tlie  said  time  when, 
&c.,  in  the  said  first  count  men- 
tioned, to  wit,  on  the  10th  day  of 
January,  1828,  at  London  afore- 
sttd,  did  appear  before  the  said 
Ardnbald  Elijah  Impey,  William 
ViHiers     Surtees,    and     Robert 
Grant,  as  such  commissioners  as 
aforesaid;  and  the  said  plaintiff 
bong  then  and  there  present  be- 
fore the   Bud  Ardubakl  Elgah 
Impey,  William  fliers  Surtees, 
and  Robert  Grant,  and  being  then 
and  there  duly  sworn  and  examin- 
ed by  the  said  Archibald  Elijah 
Impey,  William  Vllliers  Surtees, 
and  Robert  (Jrant,  did,  upon  lus 
oath,  to  the  several  questions  pro* 
pounded  to  him  as  follows,  (the 
same  bdng  then  and  there  re- 
spectively lawful  questions;,  give 
the  several '  answers  thereto  re- 
spectively subjoined,  that  is   to 
say)— 

"Q.— What  are  you? 
'  ''  A.  "-I  am  a  merchant. 


**  Q.— Do  you  know  the  bank- 
rupt Owen,  and  if  you  do,  how 
long  have  you  known  him?"  &c. 
(It  here  set  out  the  whole  of  the 
first  examination,  verbatim,  in 
question  and  answer.)  The  plea 
then  proceeded  as  follows — 

'*  And  the  sud  several  questions 
and  answers  last  mentioned,  being 
then  and  there  reduced  into  writ- 
ing, were  then  and  there  signed 
by  the  sud  plaintiff,  to  wit,  at  Lon- 
don, &c.  And  that  the  said  plain- 
tiff, having  been  again  duly  sum- 
moned to  appear,  afterwards,  to 
wit,  on  the  18th  day  of  January, 
1828,  did  appear  before  the  said 
Archibald  Elijah  Impey,  \^lliam 
ViUiers  Surtees,  and  Robert  Grant, 
as  such  commissioners  as  afore- 
sud,  and  was  then  and  there  again 
duly  sworn  and  examined  by  the 
said    ArcUbald    Elijah    Impey, 
William    Villiers    Surtees,    and 
Robert  Grant,  and,  upon  his  oath, 
to  the  several  questions  then  and 
there  propounded  to  him  as  fol- 
lows, (the  same  being  then  and 
there   respectively,  lawftil   ques- 
tions), then  and  there,  upon  his 
oath,  gave  the  several   answers 
thereto    respectively    subjoined, 
(that  is  to  say)''->(The  plea  then 
set  forth  several  other  examina- 
tions verbatim,  oommeiidng  each 
with  a  statement  of  tiie  summons, 
and  concluding  with  an  allegation 
of  the  plaintiff  signing  tlie  exa- 
mination, till  it  came  to  tlie  exa- 
mination at   which  the  pbdntiff 
was  committed,  and  that  conclud- 
ed as  follows) ! — 

I  2 
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ants  were  the  commissioners  of  bankrupt  who  acted  under 
the  commission  against  Owen ;  and  that  the  defendants. 


'<  Q.— Refer  to  Ledger  G.,  and 
the  account  in  it  headed  Rossiaa 
stock. 
"  A. — I  have  now  referred  to  it. 
^  Q. — ^You  are  now  requested 
ta  read  all  the  entries  contained 
in  that  account. 

**  And  the  sud  defendants  say, 
that  the  said  last-menUoned  ques- 
tion was  then  and  there  objected 
to  by  counsel  for  the  sud  plun- 
tiJQT;  but  the  siud  defendants  then 
and  there  overruled  such  objec- 
tion. 

'*  A,^-Acting  under  the  advice  of 
my  counsel,  I  demur  to  answer  the 
question,  inasmuch  that  the  mat- 
ters in  that  account  are  not  relat- 
ing to  the  bankrupt  Owen.   It  is, 
therefore,  I  submit,  with  the  ad- 
vice of  my  counsel^  that  I  am  not 
bound  to  read  the  entry;  and  I  re- 
quest the  commissioners  to  allow 
me  to  consult  my  counsel  on  the 
propriety  of  the  question  put,  so 
that  I  may  give  a  proper  and  legal 
answer  to  it;  but  in  case  the  com- 
missioners refuse,  I  request  that 
the  counsel  may  be  allowed  to  en- 
ter for  me  such  proper  protest  as 
he  may  see  necessary.  When  I  say 
that  I  demur  to  answer  the  ques- 
tion, I  mean  to  say,  that  I  refuse 
to  comply  mth  the  request  to  read 
the  entries  contained  in  the  ac- 
count alluded  to. 

**  And  the  said  defendants  say, 
that  the  said  plaintiff  having  so  re- 
fused to  answer  the  said  last-men- 
tioned question,  they,  the  said  de- 
fendants, afterwards,  to  wit,  at  the 
said  time  when,  &c.>  in  the  said 
first  count  of  the  said  declaration 


mentioned,  at  London,  &c.,  <fi- 
rected  one  Henry  Page,  their  mes- 
senger in  that  behalf,  to  take  the 
sud  plaintiff  into  lus  custody,  there 
to  remain  for  safe  custody  for  a 
reasonable  time  in  that  behalf,  un- 
til  a  proper  warrant  in  writing 
should  be  prepared  and  agned  and 
sealed  by  the  said  defendants,  for 
committing  the  said  plaintiff  to 
lus  Majesty's  prison  of  Newgate, 
there  to  remain  without  bail,  until 
he,  the  said  plaintiff,  should  sub- 
mit himself  to  them,  the  said  de- 
fendants, and  full  answer  make  to 
their  satisfaction  to  the  sud  ques- 
tion so  put  to  him  by  them  as  last 
aforesaid.    Whereupon  the  said 
Henry  Page,  by  such  command  of 
the  scdd  defendants,  afterwards, 
to  wit,  at  the  sud  time  when,  &c, 
in  the  sud  first  count  mentionedp 
gentiy  Udd  his  hands  upon  the 
said  pluntiff  for  the  purpose  of 
taking  him  into  custody,  and  did 
then  and  there  take  him  into  cus- 
tody^ and  kept  and  detuned  him 
in  custody  for  the  said  space  of 
time  in  the  said  first  count  of  the 
sud  declaration  mentioned  (the 
same  being  then  and  there  a  rea- 
sonable and  necessary  space  of 
time  in  that  behalf);  and  in  so  do- 
ing they,  the  sfud  defendants,  com- 
mitted the  sud  several  supposed 
trespasses  in  the  sud  first  count 
of  the  said  declaration  mention- 
ed, as  it  was  lawful  for  them  to  do 
for  the  cause  aforesaid.    And  the 
sud  defendants  say,  that,  at  the 
expiration  of  the  said  reasonable 
space  of  time  in  that  behalf,  to 
wit,  on  the  day  and  year  in  the  said 
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supposing  that  there  had  been  some  usurious  transactions 
between  the  plaintiff,  a  person  named  Leon,  and  Owen, 
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second  couot  of  the  said  declara- 
tion mentioned,  at  London,  &c., 
the  said  warrant  in  writing  was 
prepared,  and  was  signed  and  seal* 
ed  by  the  said  defendants  respec- 
tively; which  said  warrant  in  writ- 
ing bore  date  a  certain  day  and 
year  therein  in  that  behalf  men- 
tioned, to  wity  the  day  and  year 
last  aforesaid,  and  was  directed  to 
the  said  Henry  Page,  their  mes- 
senger, or  to   lus  assistant,  and 
to  John  Wontner,  keeper  of  his 
Majesty's  prison  of  Newgate,  or 
to  his  deputy  there ;  by  which  sud 
warrant,  after  reciting  the  said 
commission  of  bankrupt,  the  said 
adjudicaUon,  and  that  the  said 
pluntiff  was  a  person  believed,  as 
hereinbefore  mentioned,  capable 
of  giving  information  concerning 
the  trade,  person,  dealbig,  or  es- 
tate of  the  said  bankrupt,  and  al- 
so redting  the  several  summonses 
to,  and  examinations  of,  the  said 
plaintiff  hereinbefore  mentioned ; 
and  after  specifying  in  the  sud 
warrant  the  several  questions,  an- 
swers, and  demurrers  hereinbefore 
mentioned,  according  to  the  said 
statute  concerning  bankrupts,  and 
that  the  said  pliuotiff,  having  re- 
fused to  answer  the  last  ques- 
tion hereinbefore  mentioned,  they, 
the  sud  defendants,  did,  by  their 
said  warrant,  wiU,  authorize  and 
require  the  said  Henry  Page  or 
his  assistant,  i  nimediately  upon  the 
receipt  thereof,  to  take  into  his 
custody  the  body  of  the  said  plain- 
tiff, and  him  safely  to  convey  to 
his  Majesty's  prison  of  Newgate, 
and  him  there  to  deliver  to  the 


keeper  of  the  said  prison ;  who  was 
thereby  required  and  authorized, 
by  virtue  of  the  commission  and 
statute  aforescdd,  to  receive  the 
said  plaintiff  into  his  custody,  and 
him  safely  to  keep  and  detain 
without  bail  or  mainprize,  until 
such  time  as  he  should  submit 
himself  to  them,  the  said  defend- 
ants, the  said  commissioners,  or 
the  major  part  of  the  commissi- 
oners, by  the    said  commission 
named  and  authorized,  and  full 
answer  make  to  the  said  defend- 
ants, or  to  their  satisfaction,  to  the 
question  so  put  to  him  by  the  said 
defendants  as  last  aforesud ;  which 
said  warrant  afterwards,  and  on 
the  expiration  of  the  reasonable 
time  aforesaid,  and  before  the  said 
time  when  &c.,  in  the  said  second 
count  of  the  said  declaration  men- 
tioned, to  wit,  on  the  day  and  year 
last  aforesaid,  at  London  &c.,  was 
delivered  to  the  said  Henry  Page 
to  be  executed  in  due  form  of  law. 
And  the  said  Henry  Page  after- 
wards, and  imme^tely  upon  the 
said  warrant  being  so  delivered  to 
him  as  aforesaid,  to  wit,  at  the 
said  time  when,  &c.,  in  the  said 
second  count  of  the  siud  declara- 
tion mentioned,  again  gently  laid 
his  hands  upon  the  said  plaintiff, 
for  the  purpose  of  convejring,  and 
did  then  and  there  convey,  him  in 
custody  under  the  said  warrant  to 
his  Majesty's  prison  of  Newgate, 
and  then  and  there  delivered  him 
to  the  said  John  Wontner,  who 
was  then  and  there  keeper  of  his 
Majesty's  prison;  and  he,  the  said 
John  Wontner,  did  then  and  there 
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had  sent  for  and  examined  the  plaintiff  several  times ;  and 
that  they  had  ultimately  committed  him  for  not  answering 
the  following — 

Q. — You  are  now  requested  to  read  all  the  entries  con- 
tained in  that  ilccount, 

A. — Acting  under  the  advice  of  my  counseli  I  demur  to 
answer  the  question^  inasmuch  that  the  matters  in  that  ac- 
count are  not  relating  to  the  bankrupt  Owen;  it  is,  there- 
fore, I  submiti  with  the  advice  of  my  counsel,  that  I  am 
not  bound  to  read  the  entry;  and  I  request  the  commis* 
sioners  to  allow  me  to  consult  my  counsel  on  the  propriety 
of  the  question  put,  so  that  I  may  give  a  proper  and  legal 
answer  to  it;  but  in  case  the  commissioners  refuse,  I  re^ 
quest  that  the  counsel  may  be  allowed  to  enter  for  me  such 
proper  protest  as  he  may  see  necessary.  When  I  say,  that 
I  demur  to  answer  the  question,  I  mean  to  say,  that  I  re- 
fuse to  comply  with  the  request  to  read  the  entries  con- 
tained in  the  account  alluded  to." 

It  further  appeared,  that,  as  it  was  necessary  to  set  out 
the  whole  of  the  plaintiff's  examination  (which  had  lasted 
several  days)  in  the  warrant,  the  defendants  had  ordered 
the  messenger  to  take  the  plaintiff  into  custody  and  detain 
him  till  a  proper  warrant  could  be  made  out.  This  was 
done,  and  this  was  the  imprisonment  complained  of  in  the 
first  count  of  the  declaration.  The  warrant  was  not  made 
out  till  the  next  day ;  and  under  the  warrant  the  defend- 
ant was  committed  to  Newgate,  and  there  detained  for 
fourteen  days,  when  the  plaintiff  was  brought  up  by 


receive  the  said  plaintiff  into  his 
custody,  and  kept  and  detained 
him  in  castody  in  the  said  prison, 
by  virtue  of  the  ssud  warrant,  for 
the  ssdd  space  of  time  in  the  se- 
cond count  of  the  said  declara- 
tion  mentioned.  And  in  so  doing 
they,  the  said  defendants,  com- 
mitted the  said  several  supposed 
trespasses  in  the  said  second  count 


of  the  said  declaration  mentioned, 
as  it  was  lawful  for  them  to  do, 
for  the  cause  last  aforesaid.  And 
tlus  they,  the  said  defendants,  are 
ready  to  verify;  wherefore  they 
pray  judgment  if  the  siud  pliuntiff 
ought  to  have  or  miuntain  his 
aforesaid  action  thereof  against 
them,  &c. 

(Signed)        John  Patteson. 
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habeas  corpus,  and  discharged  by  the  Court  of  Ex- 
chequer (a). 

It  waa  proved  that  the  plaintiff  was  put  to  an  expense 
of  86/.  2s.  4d.  in  obtaining  his  discharge;  and,  it  was  also 
proved  that  he  was  first  detained  in  custody  of  the  mes- 
senger {b)j  and  afterwards  in  Newgate;  and  that  notice  of 
action  was  duly  served  on  the  defendants  (c). 

The  warrant  was  read. 


Isaac 

V, 

Impey. 


F.  Pollock,  for  the  defendants, — Perhaps  this  case  re- 
solves itself  int9  ^  question  of  law.  On  the  face  of  diis 
warranty  it  is  clear  that  the  defendants  acted  as  a  Court. 
In  the  Court  of  Exchequer,  the  case  went  off  on  the 
ground,  that  no  question  was  put  by  the  commissioners, 
and  that  what  they  committed  the  plaintiff  for  refusing  to 
answer,  was  not  a  question.  Now^  it  is  clear,  that  there 
was,  in  effect,  a  question  put  by  them.  It  is  not  neces- 
sary that  any  particular  form  of  words  should  be  used. 
It  is  sufficient,  if  the  information  is  conveyed  to  the  mind 
of  the  party. 

Lord  Tenterden,  C.  J. — I  am  clearly  of  opinion,  that, 
if  no  question  is  put,  the  commissioners  cannot  commit  as 
for  not  answering  a  lawful  question.  This  is  not  a  ques- 
tion, either  in  form  or  substance.  The  commissioners  are 
not  properly  a  Court,  where  they  act  otherwise  than  the 
act  of  Parliament  warrants;  and  the  act  expressly  protects 


(a)  For  the  arguments  in  that 
Court,  and  the  judgments  of  the 
learned  Barons,  see  3  Younge  & 
Jervis,  38. 

(b)  If  the  warrant  had  been 
good  in  point  of  law,  it  would 
then  have  become  an  important 
question,  whether  commissioners 
of  bankrupt  have  a  right  to  com- 
mit a  witness  to  the  custody  of  the 


messenger,  while  the  warrant  of 
commitment  is  making  out;  how- 
ever, as  in  this  case  the  warrant 
was  held  bad,  the  whole  imprison- 
ment was  illegal,  and  this  ques- 
tion did  not  arise. 

(c)  This  ia  required  by  sect.  41 
and  42  of  the  Bankrupt  Act,  6 
Geo.  4,  c.  16. 


9. 

iMPcr. 
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1830.         the  commissioners  by  one  of  its  sections^  as  it  is  made 
^    ^     ^ 
Isaac        cessary  to  give  the  commissioners  notice  before  any  actioa 

can  be  brought  against  themi  which  you  never  find  as  to 

Courts,  properly  so  called. 

F.  PoUoci  addressed  the  Jury  in  mitigation  of  damages. 

Lord  Tenterden,  C.  J.,  (in  summing  up). — These  de- 
fendants have  pleaded  a  justification  as  commissioners  of 
bankrupt,  acting  under  a  commission  which  had  issued 
against  a  person  named  Owen.  The  defendants  certainly 
have  mistaken  their  power,  but  I  see  no  evidence  which 
attributes  to  them  any  motive  other  than  a  wbh  to  dis- 
charge their  duty.  They  profess  to  commit  this  plaintiff 
for  a  refiisal  to  answer  a  question,  but  they  put  no  ques- 
tion; and  having  committed  him  under  circumstances 
which  the  act  of  Parliament  does  not  warrant,  they  are 
answerable  in  this  action.  The  plaintiff  has  been  in 
prison  fourteen  days,  and  has  incurred  an  expense  of  near- 
ly 90/.  You  will,  therefore,  take  the  case  into  your  consi* 
deration,  and  let  your  verdict  be  the  result  of  calm  deli- 
beration. 

Verdict  for  the  plaintiff, — Damages,  350/. 

Scarlett f  A.  G.,  and  Alderson,  for  the  plaintiff. 

F,  PoUock  and  PattesoUp  for  the  defendants. 
[Attornies— C^e  jr  Co,,  and  Sweet  if  Ccarr^ 


In  the  ensuing  Term,  F.  PoUock  moved  for  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial. 

Lord  Tenterdem,  C.  J.— The  authority  of  commis- 
sioners of  bankrupt  to  commit  depends  upon  a  particular 
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.act  of  Parliament;  and  they  have  power  to  commit  for  re- 
fusing to  answer  lawful  questions,  and  for  refusing  to 
produce  books,  &c«  It  does  not  appear  on  the  face  of 
this  warrant,  that  any  of  these  offences  was  committed 
by  the  plaintiff.  As  to  whether  this  is  a  question  or  not, 
I  think  it  is  impossible  for  any  man  of  common  sense  or 
understanding  to  belicTe,  that,  ordering  a  person  to  read 
an  entry,  is  a  question. 

Bayley,  J. — ^It  seems  to  me  impossible  to  consider  the 
words  used  as  a  question. 

Rule  refused  (a). 

(a)  The  power  of  commission,  of  proceeding^  against  com  mis- 
ers of  bankrupt  to  summon  wit-  sioners  of  bankrupt,  with  respect 
nesses,  and  commit  them  for  re-  to  the  notice  of  action,  suing  out 
fusing  to  answer,  &c.,  is  given  by  the  writ,  &c.,  is  regulated  by  the 
sect.  33  and  34  of  the  Bankrupt  secdons  firom  40  to  44  of  that  act. 
Act,  6  Geo.  4,  c.  16.    The  mode 


DuCARRY  V.  Gill.  Jan.  2nd. 

Assumpsit  by  the  plaintiff  as  indorsee,  against  the  if  A.  authorize 
defendant  as  drawer,  of  three  bUls  of  exchange.    There  ^^^  wmTand' 
were  also  the  common  money  counts.  ^'  do  so,  a.  u 

not  liable  to  be 

The  bills  were  all  in  the  following  form : —  sued  as  the 

drawer  of  those 

"  Coquimbo,  17th  February,  1826.       ^^'  ^^^j^ 

*'  Sixty  days  after  sight,  pay  this  our  first  of  exchange,  Uonof  the  di- 

(second  and  third  not  paid)  to  Mr.  John  Le  Roi,  or  order,  ing  company, 

the  sum  of  391/.  IS*.  4d.,  sterling,  and  place  the  same  to  ??^L^!^!!' 

'  o'  r  were  necessary 

the  account  of  the  trustees  of  the  Chilian  and  Peruvian  fo^  <b«  ^ohig  of 

any  act    Three 
Mmmg  Association.  of  the  directors 

Messrs.  Spooner,  Attwood,  &  Co.^  JJ^te^^^nd 

Bankers,  London.  j  '»>««  *^«*  «*▼« 

a  power  of  at- 
torney, to  the 

agent  of  the  company  to  draw  bills: — Held,  that  the  other  directors  were  not  liable  on  ihoae  bills, 

as  the  power  of  attorney  was  not  executed  by  four  directors. 
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These  bills  were  all  signed  by  Captain  Andrews^  and 
Captain  Bagnold^  in  their  own  names. 

It  appeared  that  the  defendant  was  a  director  of  the 
Chilian  and  Peruviaii  Mining  Association;  and  that,  by  a 
resolution  of  the  directors,  four  directors  were  to  consti- 
tute a  board.  It  also  appeared,  that  Mr.  Aldennan 
Thompson,  Mr.  Attwood,  and  Mr.  Hamlet,  were  trustees 
of  the  Company,  they  being  also  directors ;  and  that  Cap- 
tains Andrews  and  Bagnold  were  agents  of  the  Company 
in  South  America.  And  a  power  of  attorney  executed  by 
the  three  trustees  to  Captains  Andrews  and  Bagnold, 
was  put  in;  it  was  dated,  August  1st,  1826;  and  by  it, 
the  trustees,  for  themselves  and  the  other  directors,  au- 
thorized Captuns  Andrews  and  Bagnold  to  employ  en- 
gineers, and  to  draw  bills  on  Messrs.  Spooner,  Attwood, 
&  Co.,  &c.  It  was  proved  by  Captain  Bagnold,  that  he, 
being  at  Coguimbo,  wanted  money  for  the  purposes  of  the 
Company,  and  obtained  it  from  the  agent  of  the  plaintiff 
at  that  place,  giving  him  the  bills  in  question. 

Scarlett,  A.  6.,  for  the  defendant — I  submit  that  the 
plaintiff  has  no  right  to  recover  against  this  defendant. 
There  was  a  resolution  of  the  directors,  that  a  quorum  of 
four  should  be  necessary.  Now,  this  power  of  attorney  is 
granted  by  the  three  trustees  only.  The  bills  too  are 
drawn  on  account  of  the  trustees  only ;  and  there  is  no  proof 
that  the  directors  ever  gave  any  power  or  authority  to  the 
agents  to  draw  bills. 

Campbell,  for  the  plaintiff. — Upon  these  bills  my  friend 
admits  the  three  trustees  to  be  liable;  and  I  say^  that  all 
the  directors  are  likewise.  This  is  not  an  action  upon  a 
deed  executed  by  an  attorney  under  a  power  of  attorney. 
There,  I  admit,  that  those  only  who  executed  the  power 
of  attorney  could  be  sued  upon  the  deed,  but,  with  respect 
to  bills,  the  agents  might  even  have  been  authorized  by 
parol.    In  this  power  of  attorney,  the  trustees  give  au- 
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thority  to  the  agents  for  themselves  and  the  other  di- 
rectors. 

Scarlett,  A.  6. — This  declaration  states  the  defendant 
to  be  the  drawer  of  these  bills;  it  does  not  state  them  to 
be  drawn  by  Captains  Andrews  and  Bagnold ;  and  I  do  not 
concede  that  a  man,  by  giving  authority  to  another  to  draw 
bills,  thereby  makes  himself  the  drawer  of  those  bills.  If 
a  person  allows  his  factor  to  draw  upon  him,  and  he  agrees 
to  accept,  he  is  not  liable  as  drawer ;  and  where  a  person 
draws  per  procuration,  he  puts  the  other  person's  name, 
and  shews  who  is  the  drawer. 

Lord  Tbntbrdbn,  C.  J. — 1  am  of  opinion,  that  the 
plaintiffs  cannot  recover  on  these  bills.  There  are  two  ob- 
jections: JSr«/,  supposing  that  I  authorize  my  agent  to 
draw  bills  on  me,  and  he  does  so,  I  am  not  the  drawer  of 
those  bills ;  and,  secondly,  to  make  this  power  of  attorney 
binding  on  the  defendant,  as  a  director,  four  directors 
should  have  joined  in  the  making  of  it;  whereas  it  is  only 
executed  by  the  three  trustees. 

The  plaintiff's  counsel  then  went  on  the  count  for  money 
lent,  and  obtained  a  verdict  on  that  count. 

CampbeU  and  Richmond,  for  the  plaintiff. 
Scarlett,  A.  6.,  and  Follett,  for  the  defendant. 
[Attoraies — Freshfieid  if  Son,  and  IVur.J 


In  the  ensuing  Term,  the  Court  granted  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  plaintiff  was  not  entitled  to  recover  against  the 
present  defendant  on  the  count  for  money  lent. 
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Jan.  22nd.  Newbll  and  Another  r.  Jones. 

If  a  party  shew,  ASSUMPSIT  for  monev  lent,  and  upon  an  account 

ia  an  action  ^'^^      .    .   ;» 
money  lent,         BtatCa. 

^me  oTdiJu-        ^  *^®  P*^  of  the  plaintiffs,  accounts  were  put  in,  shew- 
ing between  him  ing,  that,  from  the  year  1824  to  the  year  1827,  the  plain- 

and  the  defend-     ,  .  , 

ant,  to  calculate  tiffs  and  defendant  balanced  their  account  of  principal  md 

every  yrar,  and  interest  every  year ;  and  that  the  interest,  at  the  end  of  each 

**/*  *^JJ  *°  ^*  year,  was  added  to  the  principal,  and  at  the  end  of  the  fol- 

the  next  year  to  lowing  year  interest  was  calculated  upon  the  principal  and 

calculate  upon      .  i*  i      #• 

the  total,  he       uitcrcst  of  the  former  year. 

may  recover  in- 
terett,  calculated 

in  aame  way,  Kelly,  for  the  defendant. — The  question  is,  whether  the 

fortheyean  .     .  .  . 

subwquent  to     plaintiffs  are  entitled  to  more  than  5L  per  cent,  interest  on 
the  iut  baUnce    the  last  balance  of  these  accounts? 

between  the 
parties. 

Lord  Tenterden,  C.  J. — Unless  you  can  alter  these 
documents  my  opinioti  is  formed, 

Kelly* — There  cannot  be  interest  upon  interest  with- 
out an  express  agreement;  and  if  there  was  such  an  agree- 
ment, I  submit  that  it  would  be  illegal,  as  an  agreement  for 
compound  interest.  I  believe  that  question  has  been  raised 
in  equity,  but  not  decided. 

Brodrickf  for  the  plaintiffs,  cited  Bruce  v.  Hunter  (a). 

Lord  Tenterden,  C.  J. — These  different  accounts 
shew,  that  the  course  of  dealing  was,  that  interest  should 
be  calculated  every  year,  and  that  that  sum  should  be  car- 

(a)  3  Camp.  467-    In  that  case,  terest;  and,  at  the  end  of  every 

it  was  held,  that  an  agent  who  year,  to  make  a  rest,  and  add  the 

liad  advanced  money  for  Ms  prin-  interest  then  due  to  the  principal, 

cipal  in  effecting  insurances  and  it  being  shewn  that  the  parties 

other  mercantile   business,    was  had  so  calculated  interest  in  pre- 

held  to  be  entitled  to  charge  in-  vious  accounts. 
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ried  on  to  the  next  year;  I  am  of  opinion,  that  these  plain- 
tiffs are  entitled  to  recover*  I  recollect,  in  a  case  before 
liord  Kengon,  that  where  interest  had  been  calculated 
every  year,  and  carried  on  to  the  next  year,  it  was  held  to 
be  evidence  to  shew  a  course  of  dealing. 

Verdict  for  the  plaintiffs  for  the  whole  sum  claimed. 

Brodricif  for  the  plaintiffs. 
Kelly  J  for  the  defendants. 

[Attomies — Hicki  Sf  B,,  and  Cranch.'] 
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1829. 


BEFORE  MR.  BARON  YAUOHAN  (a). 


BERKSHIRE  ASSIZES. 


BEFORE  MR.  BARON  VAUGHAN. 


Jtdy  29M.     Smith,  Administratrix  of  Smith,  Gent,  one,  &c.  v.  Forty. 

An  •dministra-  ASSUMPSIT,  for  business  done  by  the  intestate,  as  an 
debt  due  to  the    attorney.     The  declaration  contained  a  count  upon  an  ac- 

intestate.  It  ap- 
peared that  the 

debt  accrued  more  than  six  years  before  the  oommencement  of  the  action ;  but  that,  within  six  years, 
the  defendant  and  the  agent  of  the  administratrix  went  through  the  account  together,  and  struck  a 
balance,  wliich  the  defendant  promised  to  pay  as  soon  as  he  could. — Held,  that  the  administratrix 
was  entitled  to  recover  on  a  count  upon  an  account  stated  with  her,  and  that  the  statute  of  limitm- 
tiona  was  no  bar. 


(a)  Mr.  Baron  Hullock  came  to 
Abingdon  as  senior  Judge  of  as- 
aze,  on  Saturday,  the  25th  of 
July,  and  died  there  on  the  Fri- 
day following.  At  Abingdon, 
Oxford,  Worcester,  and  Staf- 
ford, Mr.  Jervis,  Mr.  Seijeant 
Peake*  and  Mr.  Serjeant  Ludlow, 
sat  in  lus  stead;  and  at  Shrews- 
bury Mr.  Seijeant  Taddy  joined 
the  circuit,  and  continued  to  try 
till  the  end  of  the  circuit.    Mr. 


Seijeant  Taddy's  name  was  not 
originally  in  the  commisdons,  but 
they  were  sent  to  London  for  the 
purpose  of  having  it  inserted. 
After  the  arrival  of  Mr.  Serjeant 
Taddy,  Mr.  Baron  Vaug^ian  sat  as 
senior  Judge,  preading  at  Nisi 
Print  at  Hereford  and  Gloucester, 
and  on  the  crown  side  at  Shrews- 
bury and  Monmouth;  though,  be- 
fore Mr.  Baron  HuUock's  death, 
his  Lordship  was  the  junior  Judge 
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count  stated  with  the  administratrix.  Pleas — First,  Ge- 
neral issue;  Second,  The  statute  of  limitations. 

All  the  business  had  been  done  more  than  six  years  be- 
fore the  commencement  of  the  action,  except  the  writing 
of  a  letter,  for  which  3^ •  4fd.  was  charged. 

It  appeared  that  Mr.  Smith  had  died  in  the  year 
1825;  and  that,  in  the  year  1826,  Mr.  Moore,  who  had 
been  his  clerk,  was  employed  by  the  administratrix  to 
get  in  the  debts,  and  that  the  defendant,  in  consequence, 
called  on  him.  It  further  appeared,  that  the  defendant 
and  Mr.  Moore  went  through  the  accoimt  together;  and 
that,  after  aUowing  some  deductions,  which  were  claimed 
by  the  defendant,  they  struck  a  balance  of  40/.  5s.  5d, 
in  favour  of  the  administratrix.  Mr.  Moore  made  a  me- 
morandum of  this  amount  on  a  piece  of  paper,  and  the 
defendant  said,  ''  I  hope  Mrs.  Smith  will  not  press  me 
for  the  money,  for  I  will  pay  her  as  soon  as  I  can,  with 
interest.** 


and  Talfourd,  for  the  defendant,  objected,  that 
this  would  not  take  the  case  out  of  the  statute  of  limita- 
tions, since  the  stat.  9  Geo.  4,  c.  14,  as  there  was  no 
promise  or  acknowledgment  in  writing  (6). 

Mr.  Baron  Vaughan. — I  think  that  the  plaintiff  has 
shewn  a  good  cause  of  action  on  the  count  upon  an  ac- 
count stated  with  the  administratrix.  The  plaintiff  does 
not  go  upon  the  original  debt  at  all.  I  take  the  statute 
9  Geo.  4,  c.  14,  to  apply  to  cases  where  you  go  for  the 
original  debt,  and  then  give  some  evidence  of  an  acknow- 
ledgment to  rebut  the  presumption  raised  by  the  statute 


of  the  drcait.    When  the  senior  sides  at  Nisi  Prita  at  those  toivns 

Jndge  of  the  circuit  is  prevented  where  the  senior  Judge  would  so 

from  attending  by  indisposition,  pre»de. 

and  a  learned  Serjeant  goes  the  (b)   That  stat.  will  be  found 

drcuit  for  him,  the  Seijeant  pre.  ante.  Vol.  3,  p.  298,  n.  {d). 
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of  limitations^  that  the  debt  has  been  satisfied  in  the  course 
of  six  years  since  it  occurred. 

Verdict  for  the  plaintiff^ — Damages,  40/.  5s.  5d. 


Cross  and  Justice ^  for  the  plaintiff. 

Jerf>is  and  Talfourd  for  the  defendant. 

\K\XonM'^Moggridge»  and  Me/vtn.] 


WORCESTER  ASSIZES. 


BEFORE  MR.  BARON  VAUGHAK. 


Aug.  &th.  Rex  t'*  John  Hunter. 

On  an  indict-  InDICTMENT  for  Uttering  a  forged  deed,  knowing  it 
iqg"a  forged^''  ^^  hsiYe  been  forged  (a).  In  some  of  the  counts  of  the  in- 
e!nhat  the  deed  ^^^^'^^  ^^  ^^  charged,  that  Certain  parties  made  a  deed 
alleged  to  have    of  demise,  and  that  the  prisoner  fraudulently  altered  it; 

been  ibiged  was         •>  .      i  i        i      <■  .       i  « 

prodaced  in eri-  and  m  these  counts  the  deed  was  set  out;  m  the  other 
priaooM^  a^r-  <^ounts,  the  deed  was  described,  and  only  that  part  set  out 
ney  on  the  trial  in  which  the  forgery  was  aUeged  to  have  been  committed. 
ment>  in  which  On  the  part  of  the  prosecution,  an  examined  copy  of  the 
leatOTofthe^**  postea  of  an  ejectment.  Doe  on  the  demise  of  Hunter  v. 
SaL^Sto*ti»  Champiin,  was  put  in,  and  a  witness  proved,  that,  on  the 
trial,  it  was  re-    trial  of  that  ejectment,  the  deed  alleged  to  have  been  frau- 

tnmed  to  the  " 

prisoner's  attor- 
ney.— Bild, 

that  if  the  prisoner  did  not  produce  the  deed,  he  having  had  notice  to  produce  it,  secondary  evi- 
dence might  be  given  of  its  contents,  vrithout  calling  his  attorney  to  prove  what  he  had  done  with 
the  deed. 

If,  as  secondary  evidence  of  the  contents  of  the  deed,  the  draft  be  given  in  evidence,  and  in  the 
draft  words  be  abbreviated,  which,  in  the  setting  out  of  the  deed  in  the  indictment,  are  put  in  words 
at  length,  it  will  be  for  the  Jury  to  say,  whether  they  think  that  the  words  abbreviated  in  the  draft 
were  inserted  at  length  in  the  deed  itself. 

(a)  See  ante,  Vol.  3,  p.  591. 
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dulently  altered  was  produced  by  the  attorney  of  Mr. 
Hunter,  and  returned  to  him  after  the  trial  was  over.  Evi- 
dence was  also  given,  that  Mr.  Hunter  had  notice  to  pro- 
duce it  on  the  present  trial.  The  counsel  for  the  prose- 
cution called  upon  Mr.  Hunter  to  produce  the  deed,  and 
as  his  counsel  refused  to  do  so,  they  wished  to  give  se- 
condary evidence  of  its  contents. 

Taunion,  RusseU^  Seijti  and  C.  PhUUpSf  objected  that 
this  was  no  sufficient  proof  that  the  deed  was  in  Mr. 
Hunter*s  possession;  and  that  his  attorney  in  the  ejectment 
case  should  be  called  to  trace  it  into  his  possession. 

Mr.  Baron  Vauohan. — If  the  prisoner's  attorney  pro- 
duced this  deed  as  part  of  the  evidence  of  his  client's 
title,  on  the  trial  of  the  ejectment,  and  it  be  delivered  back 
to  his  attorney  when  the  trial  is  over,  I  shall  hold  that  it  is 
in  the  prisoner's  possession;  and  if  he  does  not  produce  it, 
I  shall  receive  secondary  evidence  of  its  contents  (a). 

The  prisoner's  counsel  objected,  that,  previously  to  the 
reception  of  secondary  evidence  of  this  deed,  it  was  in- 
cumbent on  the  prosecutor  to  prove  that  the  deed  was 
duly  executed,  which  must  be  done  by  calling  the  sub- 
scribing witness,  the  indictment  not  charging .  that  the 
entire  deed  was  a  forgery,  but  alleging  that  the  deed  was 
a  true  deed,  and  that  the  prisoner  had  feloniously  al- 
tered it. 

(a)  In  the  case  of  Rex  ▼.  Dixorif  a  prosecution  agunst  PeacK  for 
3  Borr.  1687,  Mr.  Dixon,  who  forgery;  Mr.  Dixon  refused  to 
was  the  attorney  of  a  person  produce  them,  and  the  Court  sud, 
named  Peach,  had  produced  pa-  that  Mr.  Dixon,  instead  of  pro- 
pers before  a  master  in  Chancery,  ducing  these  papers  against  his 
which  were  returned  to  him.  He  client,  ought,  immediately  on  re- 
was  afterwards  served  with  a  sub-  ceiving  the  suipcma,  to  have  de- 
pttna  ducet  tecum,  to  produce  those  iivered  them  up  to  his  client, 
papers  before  the  Grand  Jury,  on 

VOL.  IV.  K 
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Mr.  Baron  Vaughan. — I  shall  receive  the  evidence.     I 
j^^j^         certainly  shall  not  stop  the  case  upon  this  objection. 


V. 
UUNTBB. 


The  draft  of  the  deed  was  then  produced  by  Bfr.  Birch, 
the  attorney,  in  whose  office  it  had  been  prepared.  The 
draft  was  put  in  and  read.  In  the  description  of  the  par- 
ties one  ofthem  was  described  in  the  draft  as  **  a  Captain 
in  the  Oxan.  Militia.'*  In  the  setting  out  of  this  part  of  the 
deed,  in  those  counts  of  the  indictment  in  which  the 
deed  was  set  out,  it  was  put  "  a  Captain  in  the  Oxford 
MiHtia." 

The  prisoner's  counsel  objected  that  this  was  a  fisital  va- 
riance, as  these  counts  of  the  indictment  professed  to  set 
out  the  tenor  of  the  deed. 

Mr.  Baron  Vaughan. — Without  considering  whether 
the  putting  Oxford  for  Oxon.  is  or  is  not  a  variance,  I 
think  that  there  is  nothing  in  this  objection.  The  indict- 
ment does  not  profess  to  set  forth  the  tenor  of  the  draft. 
It  professes  to  set  forth  the  tenor  of  the  deed  itself.  And 
tikis  draft  is  put  in  with  a  view  of  shewing  the  Jury  what  the 
deed  itself  contained.  It  will  be  for  them  to  say  whether 
this  word  "  Oxon."  in  the  draft,  would  be  put  '* Oxford** 
in  the  deed,  in  the  same  way  that  the  words  "  exors. 
and  admors."  in  the  draft  would  be  put  **  executors  and 
administrators"  in  the  deed. 

The  whole  of  the  evidence  for  the  prosecution  was  gone 

through,  and  Mr.  Hunter  was  acquitted  on  the  merits. 

.• 
Campbell^  Ludlow,  Serjt.,  Curwoodf  and  Godson,  tor  the 

prosecution. 

Taunion,  Russell,  Serjt,  and  C.  PhilUps,  for  the  de- 
fence. 

[Attoniies— £.  W.  if  C,  Oldaker,  and  Freeman.'} 
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Rex  v.  George  Brooks.  Aug,  29M. 

mNDICTMENT  for  a  misdemeanor,  in  attempting  to  if  pigeons  ve 
steal  pigeons.  ^^^  ^„^  ,,^ 

It  appeared  that  the  prosecutor  had  wooden  boxes  hung  ©▼•nr  night  to 

^  ^  roott  ID  wooden 

on  the  outside  of  his  house,  in  which  pigeons  were  kept,  boxes,  hung  on 
These  boxes  had  holes  in  the  frcmt,  out  of  which  the  the  hoose^f 
pigeons  could  fly  when  they  chose:  however,  it  was  proved^  fSIm'^'efe 
that  they  always  roosted  there  at  night,  but  that  they  the  night  and 

steftl  them  out 

were  not  confined  there  in  any  way.    It  was  also  proted,  of  these  boxes, 
that,  on  the  night  in  question,  the  prisoner  had  reared  a  ^^"*^<^"7' 
ladder  against  the  house,  and  had  got  his  hand  into  one  of 
the  boxes,  for  the  purpose  of  taking  the  pigeons  that  were 
in  it. 

PkUfpaiis,  for  the  prisoner,  objeeted,  that  pig^eons  were 
not  the  subject  of  larceny,  unless  they  were  confined;  and 
that  the  taking  of  them  was  only  punishable  on  a  convic- 
tion before  a  Justice  of  the  Pieace,  under  the  statute  7  & 
80eo«4,c.S9,  s.  S3(a). 

Mr.  Seijeant  Tai>dy. — If  these  pigeons  were  so  hr 
tame  that  they  came  borne  every  night  to  roost  in  these 
boxes,  after  they  had  been  out  to  feed,  I  shall  hold  them 
to  be  reclaimed,  so  as  to  be  the  subject  of  larceny.    I 

(a)   By  wUch  iv  is  enacted^  law,  eveiy  such  offender,  being 

'^T^  if  any  penon  shall  unlaw'*  conncted  diereof  before  a  justice 

fully  and  wilfully  kill,  wound,  or  of  the  peace,  shall  forfdt  and  pay/ 

take  any  house-dove  or  pigeon,  oyer  and  abo?e  the  value  of  the 

under  such  circumstances  as  shall  bird,  any  sum  not  excee<fing  tw9 

ttot  amount  to  larceny  at  common  pounds." 
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know  that  pigeons  being  accustomed  to  pitch  on  a  man*8 

fields  would  not  be  sufficient  (a). 

Verdict— Guilty. 

Justice f  for  the  prosecution. 
PhiUpoitSi  for  the  defence. 


(a)  In  1  Gnrw.  Hawk.  p.  149» 
it  is  saidy  that  *'  it  seems  clear  that 
a  man  cannot  commit  a  felony  by 
taking  deer,  hares,  or  conies,  in  a 
forest,  chase,  or  warren,  or  old 
pigeons  being  out  of  the  house; 
but  it  is  agreed,  that  one  may 
commit  larceny  in  taking  such  or 
any  other  creatures^c  nator^,  if 
they  be  fit  for  food,  and  reduced 
to  tameness,  and  known  by  him  to 
be  80;  and  it  seems  the  most  plau- 
sible opinion,  that  it  is  felony  to 
steal  wild  pigeons  in  a  dove-house 
shut  up,  hares  or  deer  in  a  house, 
or  eren  in  a  park,  inclosed  in  such 
>i  manner  that  the  owner  may  take 
them  whenever  he  pleases,  with- 
out the  least  danger  of  their 
escaping,  in  which  case  they  are 
as  much  in  his  pow^r  as  fish  in  a 


pond,  young  pigeons  or  hawks  in 
a  nest,  &c.,  in  taking  of  whidi, 
for  the  fike  reason,  it  seems  to  i>e 
agreed  that  felony  may  be  ocmh- 
nutted." 

In  Bac.  Ab.  tit  "<  EseaOor,'^ 
H.  3,  it  is  luddown,  that  *^  Doves 
in  a  dove-house  descend,  togetiier 
with  the  house,  to  the  heir,  but  the 
young  ones  that  are  not  able  to  fly 
out  belong  to  the  executor;  how. 
ever,  it  seems  that  this  rule  could 
hardly  apply  to  boxes  merely  hong 
on  to  the  outside  of  anotho'  build- 
ing. Probably,  such  of  the  doves  as 
would  descend  to  the  heir  would 
not  be  considered  the  subject  of 
larceny,  upon  the  same  principle 
that  the  stealing  of  charters,  uid 
even  the  box  that  contuned  them 
was  no  larceny  at  common  law. 


Avg.  zuu  Rex  v.  Jambs  Walkley  and  George  Walkley. 

A.*nd  B.  w«re  J[  HE  two  prisoners,  who  were  &ther  and  son,  were  in- 
stedingtixbank  dieted,  the  former  for  stealing  six  promissory  notes  of  lOOA 
^  rod T*  ^^^*  ^^'^  which  he  got  changed  into  SO/,  notes  at  differ- 
ent country  banks ;  and  the  latter  for  receiving  them.  The 
only  evidence  against  the  younger  prisoner,  George  Walk- 
ley,  was,  that,  at  one  time,  he  shewed  a  number  of  SOL 
Sw  dx  loot*"**  '^otefl,  which  he  said  were  part  of  the  prosecutor's  money ; 
notes,  and  got    and  that,  at  another  time,  he  threw  down  a  sovereign,  say- 

them  changed  .  ^ 

into  SO/,  notes, 

•ome  of  which  B*  received.    Held^  that  B.  could  not  be  convicted  on  this  indictment. 


for  receiving 
<«  the  Mid 
notee,"  know 
ing  them  to 
haveheen 
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ing,  *'  I  had  a  hundred  sovereigns  of  the  captain's  money, 
and  this  is  one  of  them.** 

C  Philttps  and  Waison,  objected,  that  the  prisoner, 
George  Walkley ,  could  not  be  convicted.  He  was  charged 
with  receiving  **  the  said  promissory  notes  ;**  which  clearly 
meant  the  notes  of  lOOA  each ;  whereas,  it  was  shewn  that 
he  never  received  any  lOOL  note,  but  only  a  part  of  the 
proceeds  of  some  of  thenu 


VSS 
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Curwood  and  Ckhkesier,  eaiUrai  observed,  that  receiv- 
ing the  stolen  property  in  an  altered  state  was  as  much  an 
offence,  as  if  the  property  had  remained  in  the  same  state. 


Mr.  Serjeant  Taddy. — If  the  prisoner,  George  Walkley, 
never  received  dther  of  these  100/.  notes  into  his  posses- 
sion, he  must  be  acquitted  upon  this  indictment  He  is 
not  here  charged  with  receiving  the  proceeds,  this  indict- 
ment imputes  that  he  received  "  the  said  promissory  notes'. 
Now,  the  only  notes  menti<med  in  the  indictment  are  the 
notes  of  100/.  each. 


The  Jury  found  the  prisoner,  James  Walkley,  Guilty ; 
and  the  prisoner,  George  Walkley,  Not  Guilty. 

Curwood  and  CUchesier,  for  the  proseoution. 

C.  PhiUips  and  Waison^  for  the  defence. 
rAttomies— Mmtiiim^  Co.,  and  Crook.'\ 


(a)  In  tbe  case  of  Aejr  v.  Coio- 
tU  and  GrttHy  2  Ea.  P.  C.  617» 
the  two  prisoners,  Cowell  and 
Green,  were  convicted  upon  an 
indictment,  charging  that  Cowell 
felonioosly  stole  one  li?e  ewe 
sheep,  the  goods,  &c.  of  J.  L., 
and  that  Green  received  ''  twenty 
pounds  of  mutton,  part  of  the 
goods,"  &c.,  so  as  aforesaid  felo- 


niously stolen,  &c.,  knowing  the 
same  to  have  been  stolen.  On  a 
question  referred  to  the  Judges, 
whether  the  indictment  was  suf- 
ficient against  the  accessory,  they 
aU  held  the  conviction  proper.  It 
would  ha?e  been  more  correct  to 
have  stated  the  receiving  to  have 
been  of  twenty  pounds  weight  of 
mutton. 
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4Mg.  2Ut. 


Davis  0.  Capper,  Esq. 


leiony,?magu-  '  RESPASS  ffgaiiist  the  defendant,  a  magistrate  of  the 
trite  haa  •  pow-  county  of  Gloucesteri  for  fakely  imprisoning  the  plaintiff 
le-examinaaoa    for  fifteen  days*     Plea — General  issue  (a). 

for  •  reasonable* 

time.    What  is 

a  reasonable  dme,  will  greatly  depend  upon  the  drcninttanoes  of  each  case— Sfteen  daya  is  aa 

vnreasooable  time,  unless  there  be  dieiioiataneca  to  aceonni  for  it,  and  tboae  dBcwBaHneeiit  will  be 

Incumbent  on  the  magistrate  to  shew. 

The  fiurt,  that  a  letter  addressed  to  the  pifaoner,  (but  which  was  intercepted,  and  never  waa  in  tbe 
hands  of  the  prisoner),  mentioned  the  prisoner  as  a  parikip$  in  the  felony,  and  stated,  that  the 
writer  of  it  would  write  again  In  a  fortnight,  is  not  sulsiclent  to  warrant  such  a  commitnient. 

The  question  of  reasonable  time  is  a  mixed  question  of  law  and  fiicL  It  will  be  for  the  Jury 
to  say  what  the  fkcts  are,  but  the  Judge  will  direct  them  upon  those  fiuts,  whedier  the  time  wiu 
reasonable  or  not,  as  matter  of  law. 

If  a  magistrate  commits  a  party  tiU  a  certain  day  ibr  re-examinatioo,  It  is  his  bonndcn  duty 
to  be  in  attendance  on  that  day,  to  take  the  further  exao^adon,  and  to  disdiarge  tlie  party,  if 
there  be  not  CTidenee  suiBdent  to  warrant  a  ftuther  commitment.  If  a  party  is  committed  fin- 
ftirther  examination  for  an  unreasonable  time,  his  remedy  is  by  action  of  trespass  against  the 
committing  mai^tratCf 

If  a  magistrate  commits  a  prisoner  for  fifteen  days,  for  farther  examination,  to  make  the  prisoner 
tell  who  wrote  a  letter  witidi  was  addressed  to  the  prisoner,  bat  which  was  Intercepted,  and 
fru  in  the  bands  of  the  prisoner,  such  commitment  will  be  illegal. 


(a)  This  was  a  second  trial  of 
this  case.  On  the  argument  for  a 
new  trial,  in  Easter  Tenn,  1829, 
Mr.  Justice  BayUy  siud,  '^The 
authorities  go  strongly  to  sbew, 
that  a  magistrate  cannot  arbitra- 
rily commit  for  so  long  a  period 
as  fourteen  days,  for  re- examina- 
tion. You  cannot,  I  tlunk,  lay 
down  any  precise  rule;  but  the 
length  of  time  for  whicb  he  ought 
to  commit  must  be  gOFemed  by 
circumstances.  It  must  be  for  a 
reasonable  time,  and  what  is  a 
reasonable  time  is,  in  eaoh  case, 
a  ndxed  question  of  law  and  fact. 
The  Jury  will,  if  an  action  is 
brought  agninst  the  magistrate, 
ba?e  to  say  what  were  the  facts, 
wd  the  Judge  will  say,  upon 
those  facts,  whether  the  time  was 


reasonable.  What  is  reasoaabk, 
does  not  rest  upon  the  ^scre- 
tion  of  the  magutrate;  there  may 
be  cases  in  ^riiich  three  days  might 
not  be  a  reasonable  time,  aad  yet 
there  might  be  cases  where  three 
months  might  be  reasonable.  It 
must  depend  on  the  probability 
of  obtaining  further  evidence.  If 
a  material  witness  had  gone  on  a 
yoyage»  Uie  commitment  might  be 
for  a  longer  time  than  if  idl  the 
witnesses  were  on  the  spot."  And 
Ailr.  Ju8tice/.ParAe,  observed,  thai 
if  a  noii^strate  committed  lor  re- 
examination^  far  the  pnrpoae  of 
obtaining  a  conliesdon  fhun  tbe 
accused,  he  would  be  a  trespaner. 
Aad  his  Lordslup  also  observed, 
that  if  the  judgment  of  the  ma- 
gistrate  was  conclusive  as  to  the 
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The  defendant  was  a  magistrate  for  the  county  of  Glou- 
cester, residing  at  Cheltenham ;  and  it  appeared,  that,  in 
the  month  of  October,  1827,  the  plaintiff,  Mary  Davis, 
who  was  lodging  in  the  house  of  a  person  named  Ann 
Hamerton,  at  Cheltenham,  received  a  remittance  of  a  lOL 
note ;  and  that,  soon  after  this,  the  plaintiff  had  a  truiik, 
containing  this  10/.  note,  and  also  a  scarf  and  a  pair  of 
gloves,  and  many  other  articles  of  wearing  apparel,  stolen. 
It  also  appeared,  that,  early  in  the  month  of  January,  1828, 
the  plaintiff  discovered  the  scarf  and  gloves  in  the  pos* 
session  of  Ann  Hamerton,  against  whom  the  defendant 
issued  a  warrant.  The  scarf  and  gloves  were  produced 
before  the  defendant,  and  identified  by  the  plaintiff,  who 
made  a  deposition  before  the  defendant  on  the  5th  of  Jan- 
uary, 1839,  that  the  goods  were  hers,  and  had  been  felo- 
niously stolen.    The  defendant  adjourned  the  investiga- 
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reasonableness  of  the  dme,  the 
question  which  was  referred  to  the 
Twel?e  Judges,  In  the  case  of  Res 
Y.  Gooding,  could  not  have  arisen. 
In  the  case  of  Rex  ▼.  Gooding^ 
1  Chet.  Bum,  1009,  Samuel 
Gooding  was  convicted  at  the 
London  Sessions,  In  May,  1820, 
for  assisting  John  Henry  Davis  to 
escape  from  the  Giltspur-street 
Gonntor,  where  he  had  been  con- 
fined on  a  charge  of  foigery.  The 
case  was  afterwards  submitted  by 
his  M^esty  to  the  Judges,  in  con- 
sequence of  a  petition  presented 
by  the  prisoner  Gooding,  alleging 
that  Dans  neferwas  in  legal  cus- 
tody, and,  therefore,  he  (Gooding) 
could  not  legally  be  found  guilty 
in  aiding  his  escape,  the  fact  being, 
that  Davis,  at  the  time  of  4he  et- 
cspe,  was  under  commitment  for 
Jurthtr  examination  merely,  but  no 
commitment  or  written  authoritif 
was  ever  made  out  by  the  Lord 
Mayor,  (who  was  the  committing 


magistrate),  or  any  other  justice 
of  the  peace.  Hie  only  question 
submitted  to  the  Judges  was, 
whether  a  commitment  for  further 
examination  was  legal,  not  being 
in  writing.  Their  Lordships  were 
unanimously  of  opinion  that  such 
a  commitment,  for  a  reasonable 
time,  though  not  in  toriting,  was 
good;  but  they  added,  that  they 
considered  reasonable  time  to  be 
a  mixed  matter  of  law  and  fact; 
and  that,  as  the  facts  of  the  case 
were  not  fully  detailed,  they  could 
form  no  opinion  in  fact,  whether 
the  time  in  the  particular  case 
was,  or  was  not  a  reasonable  time ; 
but  they  presumed  that  it  must 
have  appeared  at  the  trial  that 
the  time  was  reasonable,  as,  other« 
wise,  he  ought  to  have  been  ac- 
quitted. In  the  case  of  Scavage  v. 
Tatham,  Cro.  Eliz.  829,  a  commit^ 
ment  for  18  days  for  re-examina« 
tion  was  held  bad,  as  being  for 
too  long  a  time. 


V. 

Capper. 
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ant,  therefore,  oommitted  for  such  a  period  aa  would  just 
go  over  that  tinie. 

For  the  defence^  a  police  oflSoer,  named  Russell,  was 
called — He  stated,  that  the  defendant  committed  the  plain- 
tiff for  fifteen  daysj  by  his  advice ;  but  he  admitted,  that 
he  knew  of  no  inquiries  being  made  respecting  the  writer 
of  the  letter,  except  in  Cheltenham,  all  which  inquiries 
might  have  beoi  made  in  a  few  hours. 

Mr.  Baron  Vauohan  (in  summing  up) — ^The  qaestion 
here  is,  whether  Mr.  Capper  has  exceeded  his  jurisdiction ; 
for,  if  he  has,  I  think  that  he  is  answerable  in  this  action. 
That  question  involves  two  points,  which  are  these : — Was 
this  a  commitment  not  made  bond  fide  ^  but  tainted  with  some 
sinister  motive,  such  as  the  hope  of  extorting  a  coofesaon  t 
or  was  it,  without  being  made  from  a  corrupt  motive,  a 
commitment  for  an  unreasonable  time  ?  In  either  of  tliese 
cases,  it  would  be  illegal.  There  is  no  doubt,  that,  <hi 
charges  of  felony,  a  magistrate  has  a  power  to  commit  for 
further  examinatiouj  biit  that  can  oidy  be  for  a  reasonable 
time ;  and  as  to  what  is  a  reasonable  time,  that  must  greatly 
depend  upon  the  circumstances  of  each  pM*ticular  case* 
The  question  of  reasonable  time  is  a  mixed  question  of 
law  and  fact  Whether  the  facts  were  such  as  have  been 
detailed  in  evidence,  is  a  question  for  you;  but  if  you  are 
satisfied  that  these  were  the  facts,  it  will  be  for  me  to  tell 
you,  as  matter  of  law,  whether  the  commitment  was  for  a 
reasonable  time.  Now,  fifteen  days  is,  in  my  judgment, 
an  unreasonable  tkne,  unless  there  be  circumstances  to 
account  for  it,  and  these  circumstances  it  will  be  incum- 
bent on  the  magistrate  to  shew.  Then  let  us  consider 
what  is  shewn  here.  In  this  case,  a  woman  named  Hamer- 
ton  makes  an  accusation,  unsupported  by  any  corrobora- 
tion, except  a  letter,  which  never  reached  die  hands  of  the 
plaintiff,  and  the  defendant  commits  her  for  fifteen  days. 
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On  these  facts,  I  am  of  optniony  that  this  commitment  is 
illegal,  as  being  for  an  unreasonable  time*  It  appeiirs, 
that,  on  the  12th  of  February,  when  the  plaintiff  was 
brought  up  for  re-examination,  Mr.  Capper  was  attending 
an  insurance  company's  meeting,  instead  of  beii^  in  at- 
tendance to  hear  the  fiirther  examination.  Mow,  I  have 
no  hesitation  in  saying,  that  when  a  magistrate  commits 
a  person  till  a  certain  day,  for  further  examination,  it  is 
his  bounden  duty  to  be  in  attendance  on  that  day,  to  take 
the  further  examination,  and  to  discharge  the  party  if 
there  be  not  sufficient  evidence  to  warrant  a  fiirther  com- 
mitment* 

The  Jury  returned  the  following  verdict,  (in  writing) — 
'*  We  consider  that  Mr.  Capper  has  acted  band 
Jide,  and  without  any  impure  motives,  in  the 
committal  of  Mary  Davis  for  re-examination. 
We  consider  the  period  of  committal  unreason- 
able.   We  find  for  the  plaintiff. — Damages, 

Curwood,  GodiOHf  and  Carrit^on,  for  the  plaintiff. 
Taunton  and  Ludlow^  Seijts.,  for  the  defendant. 

[Attomies^Coi/ter,  and  Fruen  Sf  Co,'\ 


In  the  ensuing  term,  Taunton  moved  to  enter  a  nonsuit, 
on  the  ground  that  the  form  of  the  action  should  have 
been  case,  and  not  trespass ;  but  the  Court  refused  a 
rule  (a). 

(a)  See  the  cases  of  Creppt  v.  v.  Yates^  8  Taunt.  182;   Cox  v. 

DyHen,  2  Gowp.  640;  Morganyi.  Coieridge,  2  D.  &  R.  86;   Wri^ 

Hughes,  2  T.R.  225  i  Lmother  v.  v.  Cotir^  6  D.  &  R.  623 ;  Pikev. 

Lord  Radnor,  8  £a.  113;  Gray  Corner,  10 Moore, 376 ;  and£teilc- 

v.  Cookson,  16  Ea.  13;   Groome  with  v.  PhUby,  6  B.  &  C.  635. 
V.  Forrester,  5  M.  &  S.  314 ;  HiU 
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Second  Sitting  at  Westminster,  in  Mi 

Term,  1829. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

1829.  ""^ 

Ncv.  ISth.  NollTHAll  V.  LaTOUCHE. 

JiffafJJSa  Assumpsit  on  a  bai  of  exchange  for  1000/.,  dated 
verdict  tot  the  December  8th,  18S8,  drawn  by  one  Joseph  Hudson  on, 
^oo^^dut  ^^  accepted  by,  the  defendant,  at  two  months  from  the 
drtitoTb^dM  ^^'  ™*^®  payable  to  the  order  of  the  drawer,  and  indors- 
indonee  of  a      ed  by  hun  to  the  plaintiff. 

■cceptedby"**^  The  defendant  pleaded.  First,  The  general  issue ;  and 
rtlr^Sfor"  Secondly,  this  special  plea.  «  And  for  a  further  plea  in 
debt  due  to  the   this  behalf,  the  said  defendant,  by  leave  of  the  Court,  here, 

indonery  and        i»       •  ^        •  •  % 

from  which  he  for  this  purposc  first  had  and  obtained,  accordmg  to  the 

charged  under  ^^^^^  of  the  Statute  in  such  case  made  and  provided,  says, 

Debton^Art^  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 

they  mutt  be  aforesaid  action  thereof  against  him,  because  he  saith,  that 

latisfied,  not 

only  that  the 

pbdntiff  gave 

value  for  the  b&l,  but  ^t  he  took  it,  hondjide^  for  hit  own  puipoMs,  without  any  concert  with  the 

indoTMr,  and  without  af  y  knowledge  of  the  defect  in  the  indorser*!  title. 

The  prevliion  in  the  76th  lection  of  the  7  Geo.  4,  c.57,  that  a  certiSed  copy  of  the  petition, 
■chedttle,  order  of  acQndicitkm,  ftc,  "  i hall,  at  all  tiroes,  be  admitted  in  all  CourU  whatever,  at 
■ulBcient  evidence  of  the  same  "  does  not  Uke  away  the  right  of  producing  in  evidence  the  original 
order  of  a4]ttdiGatlon  procured  from  the  Court 
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heretofore,  and  before  the  day  of  exhibiting  the  plaintiff's 
bill,  to  wit,  on  the  21  st  day  of  November,  in  the  year  of     jJ^^J^ 
our  Lord,  1827,  to  wit,  at  Westminster,  &c.^  by  a  certain  «• 

order  of  adjudication,  in  that  behalf  made  by  the  Court  for 
relief  of  insolvent  debtors  in  England,  he,  the  said  defend- 
ant, then  being  an  insolvent  debtor  in  custody,  was  duly 
discharged  according  to  a  certain  act  of  Parliament,  made 
and  passed  in  the  7th  year  of  the  reign  of  his  present 
Majesty,  intitled,  '  An  Act  to  amend  and  consolidate  the 
Laws  for  the  Relief  of  Insolvent  Debtors  in  England,"  of 
and  from  the  said  several  supposed  promises  and  under- 
takings, and  causes  of  action,  if  any,  in  the  said  decla- 
ration mentioned,  and  that  the  said  order  still  remains  in 
full  force,  and  this  he,  the  said  defendant,  is  ready  to 
verify.  Wherefore,  he  prays  judgment,  if  the  said  plidn- 
tiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,'*  &c. 

The  plaintiff  took  issue  upon  the  plea  otnon  assumpsit, 
and  replied  to  the  special  plea,  that  the  defendant  "  was 
not  discharged  of  and  from  the  said  several  promises  and 
undertakings  and  causes  of  action  in  the  said  declaration 
mentioned,  or  any  of  them,  in  manner  and  form  as"  the 
defendant  had  alleged. 

The  acceptance  and  indorsement  being  proved, 

Wilde,  Serjt,  for  the  defendant. — The  61st  section  of 
the  7  Geo.  4,  c.  57,  enacts,  '*  That,  after  any  person  shall 
have  become  entitled  to  the  benefit  of  this  act,  by  any  such 
adjudication  as  aforesaid,  no  writ  o{  fieri  facias  or  elegit 
shall  issue  on  any  judgment  obtained  against  such  prisoner, 
for  any  debt  or  sum  of  mpney,  with  respect  to  which  such 
person  shall  have  so  become  entitled ;  nor  in  any  action 
upon  any  new  contract,  or  security  for  payment  thereof, 
except  upon  the  judgment  entered  up  against  such  pri- 
soner, according  to  thb  act;  and  that  if  any  suit  or  action 
shall  be  brought,  or  any  scire  facias  be  issued  against  any 
such  person,  his  or  her  heirs,  executors,  or  administrators. 
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1829.        for  any  such  debt  or  sum  of  money^  or  ttpam  any  new  can^ 
NoRTHAM      trad  or  seewtiiyfar papmeniikereof,  or  upon  anyjudg- 
9-  ment  obtained  against,  or  any  statute  or  recognizance  ac- 

knowledged by  such  person  for  the  samei  except  as  afore- 
said)  it  shall  and  may  be  lawful  far  such  person,  his  or  her 
heirs,  executors,  or  administrators,  io  plead  generally  that 
such  person  was  duly  discharged,  accor£ng  io  this  ad,  by 
the  order  of  ttdjudieaHon  made  in  that  behaif,  and  that 
such  order  remains  in  force,  without  pleading  any  other 
matter  speciaDy ;  wherdo  the  plaintiff  or  plaintiff's  shall  or 
may  reply  generaUy,  and  deny  the  matters  pleaded  as 
aforesaid,  or  reply  any  other  matter  or  thing  which  may 
shew  the  defendant  or  defendants  not  to  be  entitled  to  the 
benefit  of  this  act,  or  thai  such  person  was  not  duly  dis^ 
charged,  according  to  the  provisions  thereof,  in  the  same 
manner  as  the  plaintiff  or  plaintiffs  might  have  replied  in 
case  the  defendant  or  defendants  had  pleaded  this  act,  and 
a  discharge  by  virtue  thereof  specially."  Now,  I  submit, 
that,  under  this  section,  it  is  only  necessary  for  the  defend- 
ant to  prove  his  discharge,  and  that  this  bill  was  given  as 
a  new  security  for  an  old  debt,  and  then  the  plaintiff  will 
be  bound  to  shew  that  he  is  a  bondfSde  holder  for  a  valu- 
able consideration. 

Copies  of  the  petition  and  schedule  of  the  defendant 
were  put  in;  and  a  document,  purporting  to  be  the  order 
of  adjudication,  was  produced  by  the  defendant's  attorney. 
The  copies  of  the  petition  and  schedule  were  certified 
copies,  but  there  was  no  certificate  on  the  other  do- 
cument. 

RussellfSevji.,  and  Moody,  objected,  that  it  was  not  suf- 
ficient. By  the  76th  section  of  the  act  of  Parliament  it  is 
enacted,  That  the  proper  officer  of  the  Court  shall,  on  the 
reasonable  request  of  any  prisoner,  or  of  any  creditor,  or 
his,  her,  or  their  attorney,  produce  and  shew,  at  such  times 
as  the  Court  shall  direct,  the  petition,  schedule,  order  ofadr 
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judication^  and  all  other  orders  and  proceedings  made  and 
had  in  the  matter  of  such  prisoner's  petition;  and  all  books,      NoRTHAy 
&c.y  and  shall  permit  them  to  inspect  and  examine  the  v- 

,  Latoucbb. 

same,  and  shall  provide  for  any  such  prisoner^  &c.y  requir- 
ing the  same,  a  copy  or  copies  of  such  petition  and  sche- 
dule, or  of  such  part  thereof  as  shall  be  so  required,  re- 
ceiving such  fee  as  the  Court  shall  appoint  for  so  pro- 
viding the  same.  And  it  ako  goes  on  to  say,  "  that  a 
copy  of  such  petition,  schedule,  wder^  and  other  orders 
and  proceedings,  purporting  to  be  signed  by  the  officer  in 
whose  custody  the  same  shall  be,  or  his  deputy,  certifymg 
the  same  to  be  a  true  copy  of  such  petition,  schedule, 
order ^  or  other  proceeding,  and  sealed  with  the  seal  of  the 
said  Court,  shaU,  at  all  times,  be  admitted  in  all  Courts 
whatever,  and  before  commissioners  of  bankrupt,  and  jus- 
tices of  the  peace,  as  sufficient  evidence  of  the  same,  with- 
out any  proof  whatever  given  of  the  same,  further  than 
that  the  same  is  sealed  with  the  seal  of  the  said  Court  as 
aforesaid.**  Now,  as  the  requirements  of  this  section  have 
not  been  complied  with,  the  instrument  produced  is  not 
receivable  in  evidence. 

The  witness  being  asked^  said,  that  he  received  the  do- 
cument from  the  Insolvent  Debtors*  Court;  that  it  was  the 
original  order  of  adjudication,  and  had  the  seal  of  the 
Court  affixed  to  it. 

TiNDAL,  C.  J. — My  opinion  is,  that,  under  the  section 
referred  to,  it  is  only  permissive  on  the  party  to  give  an- 
other kind  of  evidence  than  the  original  instrument.  I 
think  that  the  permission  given  under  that  section  to  pro- 
duce a  certified  copy,  cannot  take  away  the  right  of  the 
party  to  give  in  evidence  this,  which  is  an  original  docu- 
ment 

To  impeach  the  transaction,  by  connecting  the  plaintiff 
with    Hudson,   the  defendant*s    original   creditor,  Mr. 
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Brown,  the  Warden  of  the  Fleet,  was  called,  and  proved, 
that,  a  few  months  before  the  trial,  he  met  the  plaintiff  in 
9.  Fleet  Street,  at  which  time  the  defendant  was  in  his  cus- 

tody ;  that  he  told  h]m,  referring  to  the  demand  for  which 
this  action  was  brought,  he  was  sorry  to  see  so  large  a  de- 
tainer lodged  against  the  defendant,  adding,  that  he  was 
in  a  very  low  and  emaciated  state;  that  he  had  been  in  the 
rules,  but  was  brought  within  the  walls  when  that  de- 
tuner  came.  The  plaintiff  said,  he  was  sorry  for  it,  but  it 
was  done  at  the  desire  of  Mr.  Hudson.  It  was  also  proved, 
that  the  defendant  had  been  drinking  freely,  and  was  in 
a  state  of  intoxication  at  the  time  when  he  accepted  the 
bill. 

In  answer  to  this  evidence,  Mr.  Hudson,  the  drawer  of 
the  bill,  was  called.  He  stated,  that  he  was  a  creditor  of 
Latouche  before  he  took  the  benefit  of  the  act;  and  he  ad- 
mitted, that  the  principal  part  of  the  amount  of  the  bill  was 
made  up  of  money  due  before  tiie  discharge;  but  he 
stated,  that  the  plaintiff  gave  him  full  value  for  the  bill, 
9Mr.  fourteen  SOL  notes,  and  a  bond  of  a  deceased  noble- 
man for  SOO/.  Being  asked  whether,  at  the  time  the  mo- 
ney was  paid,  he  told  Northam,  the  plaintiff,  who  Latouche, 
the  defendant,  was  ?  his  reply  was,  that  Northam  knew  that 
before. 

Russell,  Serjt.,  in  reply. — ^The  question  is,  whether  the 
plaintiff,  being  the  indorsee  of  the  bill,  is  not  entitled  to 
recover.  I  admit  that  it  was  given  for  the  old  debt,  which 
was  due  to  Hudson  before  the  discharge.  But  I  contend, 
upon  the  authority  of  £ttca«  v.  Winion{a),  and  Simpson 
V.  Pogson  and  Wife(ij,  that,  supposing  this  to  be  a  frau- 

(a)  2  Camp.  443.    *'  After  the  Insolvent  Debtors'  Act,  44  Geo.  3, 

1st  day  of  February,  1809,  a  pro-  c.  115,  but  that  he  was  not  as 

missory  note  was  given  for  an  agunst  a  person  to  whom  the  note 

antecedent  dehii^Held,  that  as  was  subsequently  indorsed." 
against  the  payee  the  maker  would         (6)  3  D.  &  R.  567.    ^  The  cre- 

have  been  discharged  under  the  ditor  of  an  insolvent  debtor,  who 
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dulent  preference  of  HudBon,  yet  it  is  no  bar  to  an  action 

by  Northam,  an  innocent  indorsee,  and  holder  for  value.      ^^^^^^^ 

There  is  no  evidence  which  shews  ihat  Northam  knew  «• 

Latouche. 

that  the  bill  was  accepted  in  respect  of  any  debt,  from 
which  Latouche  had  been  previously  discharged. 

TiNOAL,  C.  J.  (in  summing  up),  said — There  are  only 
two  questions  for  your  consideration:  Firsts  whether  this 
bill  of  exchange  was  given  to  satisfy  an  old  debt,  which 
had  been  barred  by  a  discharge  under  the  Insolvent 
Debtors'  Act;  and  Secondly,  whether,  if  it  were  so,  it 
was  taken  by  Northam  for  a  valuable  consideration,  bond 
fide,  and  for  his  own  purposes,  without  any  concert  with 
Hudson,  the  drawer.  As  to  the  first  point,  the  evi- 
dence is  quite  clear.  In  point  of  principle,  if  the  statute 
only  had  the  effect  of  protecting  persons  who  have  been 
discharged  luider  its  provisions,  from  being  sued  by  the 
individual,  to  whom  a  new  security  for  an  old  debt  was 
given,  it  would  but  ill  provide  for  its  intention ;  for  a  third 
person  might  stand  by  and  see  the  security  given,  and  then 
take  it  and  sue  upon  it.  Therefore,  such  a  security  re- 
mains, as  it  were,  with  a  mark  upon  it,  unless  it  is  taken 
by  a  third  person  innocently,  and  in  the  ordinary  exercbe 
of  the  concerns  of  business.  The  question  for  you  on 
this  part  of  the  case  is,  whether  Mr.  Northam  and  Mr. 
Hudson  are  distinct,  persons,  or  acting  in  concert  in  this 
transaction.  With  respect  to  the  state  of  intoxication  in 
which  the  defendant  is  said  to  have  been  when  he  accepted 
the  bill,  I  do  not  think  that  is  for  you  to  consider ;  because, 
I  think  it  would  be  no  answer,  unless  the  plaintiff  were 

has  petitioned  to  be  discharged  HMy  that  though  this  might  be  a 

under  the  InsoWent  Act,  obtains  fraudulent  preference  of  the  cre- 

from  lus  debtor,  whilst  In  prison,  ditor,   the  insolvent's   discharge 

a  bill  of  exchange  for  his  debt,  and  was  no  bar  to  an  action  upon  the 

indorses  it  to  an  innocent  hold-  bill  by  the  innocent  Indorsee.'^ 
er,  for  valuable  consideration: — 

VOL,  IV.  L 


r. 
Latouche. 
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shewn  in  some  way  or  other  to  be  conusant  of  such  aitiia'- 
NoRTUAM  ^^^  1"  order  to  entitle  the  plaintUFto  recover,  you  must 
be  satisfied  that  he  gave  value  for  the  bill,  and  that  it  was 
not  intended  that  it  should  be  handed  back  in  the  event 
of  the  action's  not  succeeding.  You  must  be  satisfied  that 
he  took  it»  bond  fide  j  for  his  own  purposes,  without  being 
conscious  of  any  defeet  in  the  transaction — as  a  ocmiraon 
disoount — as  man  would  deal  with  man  in  the  ordinary 
transactions  c^  life*  It  appears,  that  Hudscnii  being  asked 
whether  he  told  Northam  who  Latouche  was,  made  thfa 
reply — diat  Northam  knew  that  before.  Taking  idl  the 
facts  of  the  case  together,  you  will  ask  yourselves  whether 
this  bill  was  taken  by  the  plaintiff  (he  having  paid  full 
value  for  it),  with  a  knowledge  of  the  latent  defect  in  the 
title,  or  the  contrary ;  and,  according  as  your  opinion  is 
upon  that  point,  you  will  find  your  verdict  for  the  ptaintiflT 

or  the  defendant. 

Verdict  for  the  defendaoC 

RuMsells  Serjt./  and  Moody,  for  the  plaintiff. 
IVilde,  Serjt.,  and  Sieer,  for  the  defendant 

[Attornies — Frisweli^  and  U,  Berry.'] 


Sitting  at  Westmifister  q/ier  Michaelmas  Term, 

1829. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Nov.  30M.  Doe  dem.  Tims  r.  Jordan. 

In  an  action  of  111 JECTMENT  to  recover  possession  of  a  bouaej  Na  iAt^ 
aSJLr^of  in  John-street. 

the  expiration  of 

a  building  lease)*  to  recover  pouesaion  of  a  home,  which  adjoined  one  that  the  letsor  of  the  pkia- 
tiff  had  sold  to  the  defendant,  and  the  description  of  which,  in  the  surrender  (it  being  copyhold),  con- 
tained the  words  "  as  now  occupied  by  A.  B.,  or  his  under-tenants;*'  an  undar-le«K  (granied  pend- 
ing the  existence  of  the  original  building-lease)  under  f#hich  A.  B.  claimed  the  ground  upon  wlikh 
both  the  houses  were  built,  was  received  as  evidence  of  the  mode  in  which  the  property  had  lieea 
enjoyed. 


JORDAV. 


MICHAELMAS  TERM,  10  GEO.  IV. 

The  lessor  of  the  phdntiff  claimed  as  the  reverBnmer 
on  the  expiration  of  a  building  lease  (which  comprised 
four  acres  of  land),  granted  in  the  year  1711,  and  expiring 
at  Michaelmas^  18S8.  The  premises  were  copyhold,  and  _  v. 
the  lessor  of  the  plaintiff  had  sold  the  adjoining  house. 
No.  9,  in  Goodge-street,  to  the  defendant,  in  the  year 
1815;  and  the  defence  was,  that  the  premises  in  question 
passed  under  the  surrender  of  that  property.  That  sur- 
render'was  in  these  words,  **  all  my  right,  title,  and  estate, 
in  and  to  the  house  called  the  Valiant  Trooper,  and  num- 
bered 9,  in  Goodge-street,  and  the  small  yard  adjoining 
to  the  same,  as  now  occupied  by  A.  B.,  or  his  under- 
tenants.*" 

To  prove  this  defence,  the  defendant  offered  in  evi- 
dence a  lease,  dated  in  the  year  1763,  for  65  years,  grant- 
ed by  certain  persons  to  certain  other  persons,  under 
whom  A.  B.  claimed  the  plot  of  ground  on  which  both 
houses  were  built ;  and  also  the  assignment  of  the  lease  to 
A.  B.  The  description  of  the  premises  in  the  lease  was 
as  follows: — **  All  that  piece  or  parcel  of  land,  containing, 
by  admeasurement,  thirty  square  feet,  on  which  a  house 
is  now  building,  and  on  which  other  erections  are  to  be 
made/'  It  was  further  proved,  that,  in  the  year  1815,  the 
house,  No.  84,  in  John-street  was  occupied  by  a  person 
who  paid  rent  to  A.  B. 

This  evidence  was  objected  to,  on  the  ground  that  the 
lease  was  one  to  which  the  lessor  of  the  plaintiff,  or  those 
under  whom  he  claimed,  were  neither  of  them  parties,  and 
that  hb  rights  could  not  be  affected  at  the  expiration  of 
the  lease  of  171 1,  by  the  mode  in  which  the  lessee,  or  his 
assigns,  had  dealt  with  the  property,  and  made  under- 
leases during  that  term. 

TiNDAL,  C.  J.,  overruled  the  objection,  and  admitted 
the  lease  of  17GS,  and  the  subsequent  assignment,  as  evi- 
dence of  the  mode  in  which  the  property  had  been  en- 
joyed. 

The  plaintiff  had  a  verdict. 
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Adams  and  Mereweiker,  Serjts.,  and  Seder ^  for  the 
plaintiff. 

fFildCf  Scrjt.,  and  Huichiruson,  for  the  defendant 
lAitomies-^Roche  i^  P.,  and  Philiipi.'] 


^'^^  ^^^*-  Hawkings  v.  In  wood. 

foi^TtS'nd^  Assumpsit  for  goods  soU.  Plea— General  issue.— 
ant  stated,  on  The  defence  was,  that  the  defendant  was  a  young  man 
that  he  waa  bail  under  age,,  and  that  the  plaintiff  had  taken  advantage  of 
the^actfon "uit"  ^^  indiscretion,  and  improperly  furnished  him  with  goods 
did  not  juatify,    unsuitcd  to  bis  situation. 

not  done  any-  To  make  out  this  defencCt  a  witness,  named  Smith,  was 
JSi^i'w^w'he  ca"«d.  Being  examined  on  the  voire  dire,  by  Wilde,  Serjt.. 
h.d  entered  Into  foy  the  plaintiff,  he  Said  that  he  was  bail  to  the  Sheriff  for 

diicharged.    He  * 

added,that  other  the  defendant,  that  he  did  not  justify,  but  he  had  not  done 
but  it"appeared  ^^y  thing  to  get  the  recoguizancc  be  had  entered  into  dis- 
i*e\b«D  do^M-  charged.  On  further  questioning,  he  said,  that  bail  had 
'^Hgid,  that  he  justified  for  the  defendant,  but  be  was  not  present  when 

was  not  a  con*  .  , 

petent  witness,    they  did  SO,  and  only  knew  it  from  what  he  had  been  told. 

TiNDAL,  C.  J. — The  explanation  of  the  witness  is  not 
sufficient.     I  am  of  opinion  that  he  is  not  competent. 

Wilde y  Serjt. — The  Court  have  decided  very  lately,  that, 
as  long  as  the  name  continues  in  the  bail-piece,  the  party 
is  liable. 

Adams,  Seijt,  for  the  defendant — ^As  the  examination 
is  on  the  voire  dire,  we  must  take  the^  answer  of  the  wit* 
ness;  and,  he  having  stated  that  other  bail  justified,  that 
is  quite  suiBcient 

Tin  DAL,  C.  J. — I  allow  that  the  answer  of  the  witness 
is  to  be  conclusive;  but  that  answer  must  shew  that  he  is 
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no  longer  bidl.  He  has  said,  that  he  was  not  in  Court 
when  anj  one  else  justified.  The  only  difference  between  hawkimqs 
the  examination  on  the  voire  dire,  and  the  general  examin-  .  ^' 
ation,  iSy  that  it  is  not  necessary  to  produce  written  instru- 
ments to  prove  a  fact/ if  the  witness  can  speak  to  it  of  his 
own  knowledge,  but  it  is  not  to  let  him  in  to  give  evidence 
of  what  he  has  heard  other  people  say. 

There  being  no  other  witness,  the  defendant  was  unable 
to  make  out  his  case,  and  there  was  a 

Verdict  for  the  plaintiff. 

Wilde,  Serjt.,  and  Chitty^  for  the  plaintiff. 

Adams 9  Seijt.,  and  Hutchinson^  for  the  defendant. 
[Attornies — Chappell,  and  Vincent.} 


Law  r.  Gunby.  j^,  5^4. 

Assumpsit  for  work  and  labour.    The  defendant  was  a  receipt  in  the 

the  representative  of  a  person  named  Couasens.    The  plain*  !?*2r'"'lid"^* 

tiff  was  a  carpenter,  and  the  demand  was  partly  for  work  w.c.  the  sum 

done  to  houses  in  Lock's  Fields,  Walworth,  of  which  what  i  doae  for 

Couzens  was  the  owner;  and  partly  for  service  performed  Jll^J*" Snof 

by  the  plaintiffs  wife,  as  attendant  upon  Couzens  while  he  '^*  demands,  so 

,                  ,  as  to  require  a 

was  confined  in  the  King's  Bench  Prison.  io«.  stamp. 
For  the  defendant  the  following  receipt  was  put  in : 

*'  Received  of  William  Couzens  the  sum  of  9/.,  in  full 

for  what  I  done  for  him.     By  me, 

William  Law." 
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Spankiej  Seijt.,  for  the  plaintiff,  submitted,  that  if  this 
receipt  was  to  be  admitted  at  all,  it  must  be,  as  in  &ct  and 
eflfect,  a  receipt  in  full  of  all  demands,  intended  to  exdude 
the  making  of  any  claim  by  the  plaintiff,  and  could  not, 
therefore,  be  read  without  a  10«.  stamp. 

Wilde^  Serjt.,  contended  that  it  was  not  a  receipt  in 
full  of  all  demands,  but  only  in  fiill  for  a  particular  Idnd 
of  demand.  It  might  be  confined  to  the  work  done  as  a 
carpenter. 

TiNDAL,  C.  J. — I  take  it  that  the  object  of  the  Legisla- 
ture, in  requiring  that  the  larger  stamp  of  10«.  should  be 
put  upon  a  receipt  in  full  of  all  demands,  was  to  prevent 
the  necessity,  where  such  a  receipt  was  given,  of  being  pre- 
pared with  any  other  evidence.  But  looking  at  the  words 
of  this  receipt,  it  appears  to  me,  that  it  would  not  have  the 
effect  of  preventing  the  party  from  coming  prepared  with 
other  evidence  to  meet  any  claim  upon  him.  I  am,  there- 
fore, of  opinion,  that  it  does  not  reqtdre  the  10#.  stamp. 

The  receipt  was  admitted,  and  the  verdict  was 
eventually  for  the  plaintiff  for  S7/.  7«.,  being 
for  the  service  of  the  plaintiff's  wife  at  the 
rate  of  U.  a  day,  during  the  time  that 
Couzens  was  in  prison. 

Spantiet  Serjt.,  and  Huichinsan,  for  the  plaintiff. 
Wilde^  Serjt.,  for  the  defendant. 

[AttoroieB— H,  ChaUri  and  AlUn  4-  T.] 
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Emes  and  Another  0.  Wiodowson.  Dec,  eth. 

Assumpsit  on  two  bllls  of  exchange,  drawer  against  aq  aMi«Qn>«ot 
acceptor.    The  formal  proof  for  the  phuntiff  having  been  ^/^^^^^^ 

given —  securing  debts 

due  SLud  to  be 
dne»  with  a 

Wilde,  Serjt.,  for  the  defendant,  stated,  that  Ae  defend-  JJ^g?^^, 

ant  and  the  pkintiffs  came  to  an  arrangement  together;  in  n>oiitbs'notioe,is 

consequence  of  which,  the  defendant  assigned  certain  pro-  security;  and, 

perty  as  a  security  for  certain  sums  then  due,  and  also  for  dause"to  thaT" 

aQ  future  demands.    There  was  a  power  of  sale  in  the  as-  *^^  j®?  ^^ 

'^  suspend  the  re- 

signment,  but  it  was  not  to  be  executed  until  after  six  nedy  by  acUtm 
months'  notice.    Such  notice  had  not  been  given,  but  the  debtor, 
defence  proceeded  upon  the  groimd  that  the  personal  re- 
medy was,  notwithstanding,  suspended. 

TiND  AL,  C.  J. — I  am  of  opinion  that  such  an  assignment 
can  only  be  considered  as  a  collateral  security,  and  that 
the  personal  remedy  is  not  suspended,  as  there  is  not  any 
clause  to  that  effect  in  the  deed.    It  is  no  answer  to  the 

action,  and  the  phuntiflb  are  entitled  to  the  verdict. 

« 

Verdict  for  the  plaintiffs. 

Storks,  Serjt.,  and  Smithy  for  the  plaintiffs. 

Wilde,  Serjt,  and  Plait,  for  the  defendant. 
[Attornies — Phipp»  and  Shirreffl] 
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Dec.  ioth,  Blbaden  and  Another  v.  Hancock. 

Two  persons,      TrOVER,  for  Stereotype  and  other  plates.    Plea — ^Not 

jointly  interest-  .|. 

ed  in  •  chattel,     gUllty. 

i^^t^j^immd  of  "^^^  plaintiffs  were  the  assignees  of  a  bankrupt,  named 
it,inay,notwith-  Bumpus,  who  Carried  on  the  business  of  a  bookseller  and 
toinsepvateac-  pubUsher,  in  Skinner  Street;  and  the  defendant  was  a 
nNmect  ^lu  "  printer,  in  Holbom,  who  had  been  employed  to  print,  ftom 
•»»*"»**  Ff'J®"  stereotype  plates,  several  popular  works,  of  some  of  which 
uinsit.  the  bankrupt  was  the  sole  proprietor,  and  in  others  of 

eiaini\^1kn  on  which  he  had  a  half  share,  in  conjunction  with  a  person 
brnforwinUmr  '^^^^^  Taylor.  The  commission  against  Bumpus  was 
from  them,  in  dated  the  26th  of  January,  1826.  In  the  month  of  No- 
lish  it,  he  must  vembcr,  1827,  the  accountant  for  the  assignees  tendered 
deSingso'gene!-  ^  ^^®  defendant  a  sum  of  123/L  to  cover  some  advances 

rai  and  uniform,  jn  jjjg  ^^y  of  discount,  which  he  had  made  to  the  bank- 
that  persons 

must  be  sup-  rupt,  and  demanded  the  plates,  on  behalf  of  the  assignees. 
Si!^contrad^  The  defendant  refused  to  deliver  them  up,  saying,  that  he 
w^tfstiu)^  had  a  lien  on  them  for  the  balance  of  his  demand  for  print- 
that  there  is  such  ing.     The  plates  were  advertised  for  sale  on  the  20th  of 

an  usatfe* 

Smbu,  that  December.  On  the  morning  of  that  day  the  accountant 
miaM,  idUi're-  ^^  ^^  assignees  went  to  the  auctioneer,  and  told  him  that 
spect  to  tterw-    i\^q  assiimees  could  not  allow  these  plates  to  be  sold,  and 

type,  and  ^luvrs  *=*  *•  i 

iftherebe  with  that  he  should  Stay,  in  order  to  forbid  the  sale.  Upon 
^^fe'print-  which  the  auctioneer  communicated  with  the  defendant, 
'°^  who  was  at  the  time  in  the  sale  room ;  and  on  his  return 

to  the  accountant,  gave  him  a  memorandum,  addressed  to 
the  assignees,  stating,  that  the  plates  were  about  to  be 
sold,  not  by  their  *'  consent  or  concurrence,  but  on  the 
contrary.**  Previously  to  this,  the  defendant  had  sent  to 
the  plaintiffs  a  notice,  in  the  following  form: — 

*^  To  John  Bleaden,  and  Henry  Thomas  Curtis,  assignees 
of  the  estate  and  effects  of  John  Bumpus,  a  bankrupt; 
and  to  Benjamin  Hanbury,  and  Henry  Thomas  Curtis, 
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.   assignees  of  the  estate  and  effects  of  Charles  Taylor,  a 
bankrupt.  bT^k 

**  I  do  hereby  give  you  notice,  severally,  that  I  now  have  ^' 

n  UNCOCK. 

in  my  possession  certain  stereotype  plates,  the  joint  pro- 
perty of  the  above-named  bankrupts;  and  certain  others, 
the  property  of  the  said  John  Bumpus;  which  were  re- 
spectively deposited  with  me  some  years  ago,  for  the  pur- 
pose of  printing  certain  books  therefrom  for  the  said  bank- 
rupts; and  which  plates  I  hold  until  my  accounts  for  such 
printing  are  paid  or  satisfied.  And  I  do  hereby  further 
give  you  notice,  that  there  is  now  due  to  me,  in  respect 
thereof,  tiie  sum  of  4S0L  10s.  6d. ;  and  I  therefore  call  upon 
you  forthwith  to  pay  the  said  sum  of  4S0/.  10«.  6rf.,  or  sell 
the  said  plates,  and  pay  me  the  proceeds  thereof,  in  liqui- 
dation or  part  liquidation,  as  the  case  may  be,  of  my  said 
demand;,  and  in  the  event  of  your  declining  to  do  so, 
within  fourteen  days  from  the. date  hereof,  I  do  hereby 
further  give  you  notice,  that  I  shall  thereafter  proceed  to 
sell  the  same  plates  by  public  auction,  and  apply  the  pro- 
duce of  such  sale,  after  payment  of  all  expenses,  in  dis- 
charge of  the  said  sum  of  420iL  10^.  6cf.,  so  due  to  me  as 
aforesaid,  if  the  same  will  so  far  extend;  and,  if  more  than 
suflBcient,  I  shall  pay  you  over  the  surplus.'* 

* 

The  demand  made  by  the  accountant  of  the  assignees, 
on  the  24'th  of  November,  18S7,  was  in  writing,  and  in 
these  words: — 

"  We,  the  undersigned  H.  T.  C.  and  J.  B.,  the  as- 
signees appointed  under  a  commission  of  bankrupt  against 
John  Bumpus;  and  we,  the  undersigned  B.  H.  and  the 
said  H.  T.  C,  the  assignees  appointed  under  acommis- 
sion  of  bankrupt  against  Charles  Taylor,  do  hereby  de- 
mand the  delivery  to  us,  or  to  our  agent,  Mr.  Andrew 
Duncan,  of  &c.,  for  that  purpose  authorized,  certain  stereo- 
type plates  in  your  possession,  used  for  the  printing  of  the 
following  works  (that  is  to  say),  Hume  and  Smollett's 
History  of  England,  &c.,  the  joint  property  of  us,  as  such 
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assignees  as  aforesaid;  and  we,  the  said  H.  T.  C,,  and 

Bleadbn      ^'  ^*'  ^^  ^^^^  assignees  of  the  said  John  BumpuSy  do 
V'  heieby  also  demand  the  delivery  to  us,  or  to  &e  said 

Mr.  A.  D.|  &c.  of  the  stereotype  plates  used  for  the  printing 
of  the  following  wcnrks  [naming  them],  the  property  of  as, 
the  said  H.  T.  C,  and  J.  B«,  as  such  assignees  of  the  said 
John  Bumpus,  as  aforesaid.  Dated  this  23rd  day  of  No- 
vember, lftj7. 

Taddjf,  Serjt.,  for  the  defendant,  submitted,  that,  as  to 
those  plates,  in  which  there  was  a  joint  property,  the  action 
was  not  maintainable.  The  demand  is  made  by  the  assig- 
nees of  Bumpus,  and  the  assignees  of  Taylor,  and  the  ac- 
tion  is  not  maintainable,  because  the  property  is  in  an  ar- 
ticle not  in  itself  divisible*  There  is  a  tenancy  in  com- 
mon in  certain  persons,  who  make  a  joint  demand.  Their 
property  is  never  severed.  Parties  may  sever,  and  then 
maintain  separate  actions;  as  in  the  cases  otSedgwortk  v. 
Oeerend,  6T.  R.  766,  and  Addison  v.  Overend,7T.  R. 
279,  in  wkieh  cases  the  article  toas  uAoUy  destroyed.  But 
here,  instead  of  severing,  they  join,  and  make  a  joint  de« 
mand,  and  they  must  bring  a  joint  action,  and  not  subject 
the  party  to  two  actions.  They  cannot,  by  a  joint  de* 
mand,  support  a  separate  action. 

TiNDAt,  C.  J.— It  appears  to  me  to  be  the  ordinary 
case.  Two  persons,  interested  in  a  chattel,  bring  separate 
actions  for  a  tort.  The  damages  may  be  severed.  They 
are  not  so  tied  together  by  the  joint  demand,  that  they  may 
not  sever  even  when  they  come  into  Court. 

Taddjf,  8erjt.,  then  objected,  that,  with  respect  to  those 
plates,  which  had  been  sold,  but  were  not  mentioned  in 
the  written  demand,  there  was  no  evidence  of  conversion 
by  the  defendant;  as  it  had  not  been  shewn  either  that  he 
ordered  the  sale,  or  that  he  had  received  the  proceeds  of 
it;  and,  without  shewing  one  of  these  things,  though  the 
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assignees  might  have  their  action  of  trover  against  the 
auctioneer  for  selling,  yet  they  could  not  maintain  it  against       blcaden 
the  defendant.  „    '- 

TiNDAL,  C.  J. — I  think  it  is  a  question  for  the  Jury, 
whether  they  will  presume  an  authority  from  the  defend- 
ant to  the  auctioneer,  from  the  circumstance  of  his  hav- 
ing declared  an  intention  to  detain  the  plates,  and  to  sell 
them  by  auction,  in  order  to  satisfy  his  claim. 

It  appeared,  that  the  following  certificate,  indorsed  on 
the  printed  catalogue,  had  been  signed  by  the  assignees, 
and  sent  to  the  Excise  Office,  to  save  the  auction  duty: — 
'<We  do  hereby  certify,  that  Lots  1  to  1314,  1315  to 
1328,  ISee,  1330,  1341  to  1516,  enumerated  fai  this  cata- 
logue, and  sold  for  11862.  ISs,,  were  the  property  of 
John  Bumpus,  bankrupt,  at  the  time  the  commission  was 
issued  against  him^  and  that  the  same  were  sold  for  the 
benefit  of  his  creditors.  John  Bleaden,  and  Henry 
Thomas  Curtis,  assignees.'* 

Taddtft  Serjt.,  contended,  that  the  assignees  could  not, 
after  liaving  done  this  act,  say,  that  the  sale  took  place 
without  their  assent. 

But,  upon  this  point,  Tindal,  C.  J.,  said,  that  it  was  a 
question  for  the  Jury,  whether,  under  the  act  of  Parlia- 
ment, it  was  not  proper  for  the  assignees  to  certify,  that  it 
was  a  sale  of  the  bankrupt's  property,  although  it  was  not 
made  for  the  general  benefit,  because  the  payment  of  the 
duty  would  be  so  much  ultimately  to  be  deducted  from  the 
amount  of  the  bankrupt's  estate. 

The  substantial  defence  was  a  claim  of  lien  upon  the 
plates,  for  the  amount  of  the  bill  for  printing  from  them. 
To  establish  this,  several  witnesses  were  called  on  the 
part  of  the  defendant.    Some  of  them  were  copper-plate^ 
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and  othefft  stereotype,  printers.    They  proved  Tarioas  in- 

Bleadbn       stances,  in  both  trades,  in  which  the  claim  had  been  made 

^'  and  acquiesced  in.    But,  for  the  phdntiffs,  in  reply,  other 

persons  in  those  trades  were  called,  who  stated  other  cases 

in  which  it  had  been  successfully  resisted. 

TiNDAL,  C.  J.,  (in  his  summing  up),  said,  upon  the  sub- 
ject  of  the  lien — This  is  not  the  case  of  a  lien  claimed  by  a 
person  who  has  bestowed  labour,  or  expended  money  upon 
an  article,  and  who  may  detain  it  till  he  is  paid.  Every 
body  knows,  that,  by  the  common  law,  a  man  may  detain 
the  commodity  on  which  he  has  bestowed  labour  or  money. 
But  this  is  a  claim  of  a  larger  lien,  and  those  who  seek  to 
establish  such  a  lien  must  shew  a  course  of  deahng  so 
general  and  uniform,  that  persons  must  be  supposed  to 
form  their  contracts  tacitly  on  the  understanding  that  there 
is  such  an  usage.  And  it  is  for  you  to  say,  whether,  in 
this  case,  any  such  uniform  usage  has  been  proved  to  your 
satisfaction.  You  ought  to  be  satisfied,  that  it  is  estab- 
lished affirmatively  before  you  find  in  favour  of  it. 

The  Jury  found  against  the  claim  of  lien,  and 
gave  their  verdict  generally  for  the  pbtintiffi 
for  646/. 

Wilde,  and  Jones,  Serjts.,  and  Chiiiy,  for  the  plain- 
tiffs. 

Taddy,  Serjt.,  and  Payne,  for  the  defendant. 

[Attornies — J.  ij-  T,  Dnviet,  and  Burn,'] 
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Humphreys  r.  Briant.  J>«f«  4M. 

Assumpsit  for  money  had  and  received  to  the  plain-  \,  having  goods 
tiflTs  use.  "^  ^^  "^^^^  ^^ 

B.,  which  Chad 

The  plaintiff  was  the  captain  of  a  ship,  caUed  the  Hope,  conveyed  there 
and  the  defendant  was  a  wharfinger,  to  whose  wharf  the  b.  a  paper,  by 
cargo,  consisting  of  bricks,  &c.,  was  sent  by  a  person  rfllJJhim  to*sen 
named  Jameson.  ^^  e^^  ^^ 

out  of  the  pro* 

.    It  appeared,  that  there  was  a  difficulty  about  the  pay-  ceeda  to  pay  c. 
ment  of  the  balance  of  the  freight,  part  having  been  paid  by  |o\|q,  f^ 
Mr.  Jameson;  and,  on  the  9th  of  October,  1828,  a  conver-  ^1*W**»  ™«"- 

tioning  tne  lum; 

sation  took  place  between  Jameson,  the  defendant,  and  the  b.  told  the 
plaintiff's  attorney,  about  the  amount  of  the  freight.   The  ceived'the  pro- 
defendant  produced  a  written  authority,  which  Mr.  Jame-  ^^^^^^ 
son  had  given  him  that  morning,  and  asked  the  plaintiff's  t«m»nt  by  c. 
attorney  if  he  would  agree  to  the  arrangement  mentioned  for  the  sum 
in  it    The  plaintirs  attorney  did  agree  to  it;  and  after-  S^^A^  that 
wards  ursed  the  defendant  several  times  to  sell  the  bricks,  ^be  paper  nn- 

^  ^  ther  required  a 

pursuant  to  the  authority;  and  he  subsequently  admitted  stamp, norought 
to  him,  that  he  had  sold  them,  and  received  the  proceeds  decUri^  upmi 
of  the  sale.  "P^^^y- 

The  authority  (which  was  not  stamped)  was  in  these 
words: — 


"  I  hereby  authorize  Mr.  J.  W.  Briant  to  sell  the 
bricks  or  tiles,  landed  out  of  the  Hope,  and  thereout  of 
the  proceeds  to  pay  Captain  Robert  Humphreys  the  re- 
mainder of  his  freight,  24/.  7s.  Gd. 

"  Wm.  Jameson. 

"  9ih  October,  1828.*' 

Spaniief  Serjt.,  for  the  defendant,  submitted — Firsts 
that  the  paper,  though  in  form  an  authority  to  sell,  was,  in 
effect  and  substance,  an  order  for  the  payment  of  money, 
and,  therefore,  required  a  stamp:  and.  Secondly,  that  if  it 
could  be  read  without  a  stamp,  the  plaintiff  could  not 

VOL.  IV.  M 
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maintain  the  action  for  money  had  and  reoeired;  as  it  was 
a  special  undertaking,  of  which  the  considerations  were 
manifest;  it  was  an  engagement  to  pay  on  a  collateral  un- 
dertaking. 

TiNDALi  C.  J. — ^With  respect  to  the  firti  objection^  I 
am  of  opinion,  that  the  instrument  in  question  is  an  autiio- 
rity  which  does  not  require  a  stamp.  With  respect  to  the 
second,  my  opinion  is,  that  if  they  had  declared  while  die 
authority  was  unexecuted,  they  must  have  declared  spe- 
cially; but,  after  the  sale,  and  the  receipt  of  the  money, 
there  is  no  doubt  that  this  form  of  action  will  do. 


Verdict  for  the  plaintiff. 

Wilde,  Serjt.,  and  JR.  F.  Richards,  for  the  phdntiff. 

Spanhie,  Serjt,  for  the  defendant. 

[Attomies— G.  Jone$»  and  Van  Sandau  if  Brcwn,'] 

Sec  the  case  of  Endy  ▼.  Cotftni,  6M.  &  S.  144. 


Dee.  12Mh 

In  an  action 
against  one  of 
the  owners,  for 
work  done  to  a 
vessel,  by  the 
order  of  the 
ship's  husband, 
such  owner  will 
be  liable,  unless 
it  be  shewn,  that 
the  dealing  was, 
that  the  person 
who  directed  the 
work  to  be  done 
should  be  looked 
to  txchtiively. 


Thompson  v.  Finden. 

Assumpsit  for  work  and  lahour  against  the  defend- 
ant, as  one  of  the  owners  of  several  vessels.  Plea — ^Grene- 
ral  issue» 

On  the  part  of  the  plaintiff,  it  appeared,  that  the  work 
was  done  on  the  order  of  a  person  named  Butcher,  who 
was  the  ship's  husband  to  all  the  vessels,  and  a  part  owner 
of  some  of  them;  and  it  appeared,  partly  from  transfers, 
partly  from  letters  written  by  the  defendant,  who  was  a 
widow  lady  residing  in  the  country,  and  partly  from  con- 
versations with  her,  that  she  had  an  interest  in  aU  Ae 
vessels  to  which  the  work  had  been  done. 


0. 
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JmeSi  Serjt.9  for  the  defendant,  submitted,  that,  as  the         1829. 
work  was  done  on  the  order  of  Butcher,  it  must  be  taken,      Thompson 
that  exclusive  credit  had  been  given  to  him;  and  therefore, 
that  the  defendant,  aa  an  owner,  was  not  liable. 

ft 

TiNDAL,  C«  J* — I  should  think  an  exchisive  credit  would 
be  a  giving  up  of  the  owners  generally^  and  the  making  an 
exclusive  bargain  With'  the  person  who  orders  the  goods, 
and  an  agreement  to  furnish  them  on  lus  credit  only.  But 
as  to  Some  of  the  vessels,  the  case  does  not  come  within 
that  principle;  and  as  to  them,  the  question  is,  whether,  if 
goods  are  ordered  by  one  joint  owner,  the  party  fiimish- 
ing  them  may  not,  if  he  finds  them  out,  bring  an  action 
against  the  other  owners;  and  I  have  no  hesitation  in  say- 
ing that  he  may. 

•  •  « 

Jime$,  Serjt.— My  defence  is  twofold.  FtrH,  I  shall 
satisfy  the  Jury  that  the  credit  was  given  personally  to 
Butcher;  and,  therefore,  I  shall  contend,  tiiat  the  owners 
are  discharged;  and.  Secondly ^  I  shaft  shew,  that  an  ac* 
tion  has  been  brought,  and  a  judgment  recovered  against 
the  father  of  Butcher,  whose  wife  was  a  joint-owner;  and 
I  shall  submit,  that  they  cannot,  after  that,  bring  a  fresh 
action. 

TiNDAL,  C.  i4 — :Do  you  propose  to  shew,  that  there  was 
satisfaction  as  well  as  a  judgment. 

Jones,  Seijt.— I  submit,  that  it  is  not  necessary,  and  that 
they  cannot  bring  a  fresh  action  after  judgment  recovered, 
as  there  might  be  a  plea  in  abatement. 

Notice  had  been  given  to  produce  the  plaintiff's  booksv 
The  day-book  and  tiie  ledger  were  not  produced,  but  the 
ledger  was  offered,  and  not  accepted^t 

Jones s  Seijt.,  then  called  the  phrintiff*s  attorney,  and 

m2 
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asked  him,  whether  he  was  attorney  in  an  action  brought 

THOMrsoir      ^g^^'^t   ButcheTi  senior,  by  the  plaintiff  in  the  present 

«•  action.     He  replied,  that  he  was;  and  admitted,  that  he 

had  received  a  notice  from  the  defendant's  attorney,  to 

produce  the  papers,  and  the  judgment  in  the  cause. 

Bompas,  Seijt.,  objected  to  this  evidence;  and  Tindal, 
C*  J.,  said,  the  judgment  is  not  in  the  custody  of  the 
defendant.  You  should  have  taken  out  a  summons  to 
get  the  record  made  up,  and  have  taken  an  examined  copy 
of  it  (a). 

TiNDAL,  C.  J.,  in  his  summing  up,  said — We  must  not 
try  this  cause  as  a  matter  of  feeling,  but  according  to  the 
rules  of  law.  Suppose  the  books  of  the  plaintiff  had  been 
produced,  and  the  name  of  Butcher  only  found  there,  that 
would  not  make  any  difference.  The  question  is,  whedier 
Mrs.  Finden  was  not  a  joint-owner;  and,  on  the  evidence, 
there  can  be  no  doubt  that  she  was.  She  may  sue  for 
contribution  from  the  other  joint-owners.  Unless  the  de- 
fendant could  shew,  that  the  dealing  was,  that  Butcher 
should  be  looked  to  exclusively,  the  verdict  must  be  for 
the  plaintiff. 

Verdict  for  the  plaintiff. 

BompaSf  Seijt.,  and  FoUetif  for  the  plaintiff. 
Jones,  Seijt.,  for  the  defendant. 

[Attoniiefl — D.  JordeMon,  and  Becke."] 

(a)  See,  as  to  proof  of  judg-     Jayj  Vol.  3  of  these  Repoits,  p. 
jnents,  the  cases  of  Godefroy  ▼.      192,  and  Wehb  y.  Hitt,  lb.  486. 
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Massey  v.  GoydeRi  Buoby,  Woodroffe  the  Elder,         ^^'  ^^'^• 
Fowler,  Woodroffe  the  Younger,  and  Browne* 

JLHEJirst  count  of  the  declaration  stated,  that  the  plain-  Where  notice 
tiff  was  lawfully  possessed  of  a  certain  messuage  or  dwell-  ^^i^of  ad-' 
ing-Jiouse  and  premises,  and  that  the  defendants  had  pull-  ^^"IJ^J^j^* 
ed  down,  and  caused  to  be  pulled  down,  a  certain  chapel  to  poll  down 

and  remove  the 

or  building  contiguous  to,  and  next  adjoining  the  said  mes-  foundations  of 
suage  or  dwelling-house ;  and  that  they  wrongfully  and  in ju-  ^^  q/^'  ^t. 
riously  sunk,  dug,  and  made,  and  caused  to  be  sunk,  dug,  and  |?k  ^^^ 
made  the  foundation  on  which  the  walls  of  the  said  chapel  which  one  of  the 
or  building  had  before  then  stood,  much  lower  and  deeper  adjoining  pre- 
than  it  had  theretofore  been,  and  also  much  lower  and  JJ^'SSfthTt 
deeper  than  the  foundation  of  the  said  messuage  or  dwell-  ^^«  party  givrng 

,  the  notice  was 

ing-house;  and  also  set  up,  erected,  and  built,  and  caused  only  bound  to 
to  be  set  up,  erected,  and  built  thereon,  divers  walls,  and  ^^l^dlwy^ 
a  certain  other  chapel  or  building  of  great  weight,  without  ««» the  work, 

^^        ^^  "  and  wai  not 

previously  giving  to  the  said  plaintiff  due  and  proper  no-  hound  in  any 
tice  of  such  digging  and  deepening  the  said  foundation,  cuie'^the  adjoin- 
and  of  setting  up,  erecting,  and  building,  the  said  walls  '^J*|^J^  .i. 
thereon;  so  that  the  said  plaintiff  might  have  had  the  op-  thoof^,  from 

,         gt        ,  the  peculiar  na- 

portunity  of  taking  and  using  such  precautionary  and  rea-  tore  of  the  loii, 
sonable  measures  as  might  have  been  deemed  necessary  JiteTto^i^the 
for  the  safety  and  preservation  of  his  said  messuage  or  fo^n^**®"  ®^ 
dwelling,  and  the  foundation  thereof,  and  for  the  preven-  ing  leTeni  feet 
tion  of  any  injury  or  damage  thereto;   and  that  they,  the  ofthe'oidT*  *' 
said  defendants,  kept  and  continued  such  walls,  and  the 
said  chapel  or  buildings  so  erected,  raised,  and  built,  for  a 
long  lime;  by  means  of  which  several  premises,  and  for 
want  of  due  and  proper  notice  of  the  digging  and  deepen- 
ing of  such  foundation,  the  said  messuage  or  dwelling- 
house  of  the  said  plaintiff,  and  the  walls  and  foundation, 
became  and  were  greatly  disturbed  and  unsettled,  and 
greatly  cracked,  broken,  damaged,  and  spoiled,  and  the 

« 

said  messuage  or  dwelling-house  was  rendered  wholly  un- 
inhabitable, and  of  little  or  no  value  to  the  plaintiff,  &c« 
TI)e  second  count  was  similar  to  the  first,  except  that» 
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instead  of  stating  that  the  defendants  erected  and  bulk 
''  certain  walls,  and  a  certain  other  building  or  diapd,**  it 
merely  stated,  that  they  erected  ''  a  certain  wall.** 

The  MJrtf  count  only  complained  of  the  deepening  of  the 
foundation,  and  omitted  the  part  relating  to  the  erection. 

The  fourth  count,  after  stating  that  the  defendants  had 
deepened  the  foundation,  and  had  erected  divers  waUs 
upon  it,  went  on  to  arer,  that  they  so  carelessly,  negligent- 
ly, and  improperly,  behaved  and  conducted  themselves  in 
and  about  the  digging  and  deepening  the  said  foundation, 
and  in  setting  up,  erecting,  and  making  the  sttd  walls  on 
i^uch  foundation,  that,  by  and  through  the  mere  careless- 
ness,  negligence,  and  improper  conduct  of  the  said  defend- 
^ts,  and  their  servants  and  workmen,  the  messuage  or 
dwelling-house  of  the  plaintiff,  and  the  walls  and  founda- 
tion thereof  became  and  were  greatly  disturbed,  shaken, 
and  unsettled,  &c«,  and  greatly  cracked,  &c.,  whereby  the 
house  was  rendered  uninhabitable,  and  the  plaintiff  lost 
divers  gains  and  profits,  which  would  otherwise  have  acr 
crued  to  him  from  fhe  possessiop,  occupation,  use,  and  en- 
joyment thereof.  The  defendants  pleaded — ^Not  guilty  {a). 

The  plaintiff  was  a  cabinet-maker,  and  was  the  lessee  of 
a  house  in  the  Waterloo  Road,  adjoining  to  a  building 
called  the  New  Jerusalem  Church,  of  which  the  defend- 
ant Browne  was  the  buflder,  apd  the  other  defendants 


(a)  The  defendant  Browne 
pleaded  by  a  different  attorney 
from  the  other  defendants;  and 
his  counsel  addressed  the  Jury  for 
him.  Where  several  defendant 
plead  separately,  but  by  one  at- 
torney, it  is  doubtful  whether,  if 
they  employ  separate  counsel, 
those  counsel  will  each  have  the 
right  to  address  the  Jury.  Mr. 
Justice  Parkf  in  the  Common 
Pleas,  has  intimated,  that  he  would 
not  permit  it  to  be  done.  In  a 
late  case  in  the  Court  of  King's 


Bemch,  in  which  Mr.  G^rney  and 
Mr.  WkUe  were  for  one  defend- 
ant, and  Mr.  Denman  for  another, 
Mr.  Gvmty  and  Mr.  Denman  both 
addressed  the  Jury,  without  any 
objection  bang  made  on  the  par^ 
of  the  counsel  for  the  plaintiff. 
See,  as  to  this  point,  the  cases 
of  Batty  V.  M'CmdU,  VoL  3  of 
these  Reports,  p.  204,  n.  (a);  Doe 
y.  Ttndde^  lb.  565;  Ferrvug  v. 
Tucker,  ante,  p.  70}  and  the  case 
there  cited. 
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were  trustees  and  GNOmmittee-men.  A  chapel  stood  former- 
ly on  the  same  ground,  and  it  appeared  that  the  wall  of  the 
plaintiff's  house,  which  was  erected  some  considerable  time 
after  that  chapel,  rested  partly  on  the  projecting  footing 
of  one  of  its  walls.  And  the  plaintiff  complained,  that, 
when  that  chapel  was  taken  down,  and  the  space  for  the 
foundation  of  the  new  one  dug,  which  foundation  was 
lower  than  the  old  one,  and,  of  course,  also  lower  than  that 
of  the  plaintiff's  house,  the  soil,  which  was  of  a  soft  alluvial 
nature,  escaped  from  under  that  part  of  his  wall  which 
was  exposed,  and  caused  a  settlement  of  the  wall,  which 
produced  cracks  in  the  house,  and  did  other  injuries  to  the 
premises,  which  were  estimated  at  SdO/L  The  plaintiff  de- 
nied that  any  notice  had  been  given  of  the  intention  to 
pull  down  the  chapeL  There  was  no  under-pinning  of  the  ^ 
plaintiff's  waU,  and  his  witnesses  sdd,  that,  if  there  had 
been^  the  injury  complained  of  would  not  have  happened. 
The  digging  for  the  foundation  only  proceeded  for  the 
space  of  five  or  six  feet  at  a  time,  and  that  space  was  filled 
with  concrete,  which  was  suffered  to  become  hard  before 
any  further  digging  took  place. 

On  the  part  of  the  defendants,  it  was  proved,  that,  for 
several  months  prior  to  the  month  of  June,  1828,  a  hoard 
had  been  erected  in  front  of  the  old  chapel,  and  that  print- 
ed bills  were  stuck  Upon  it,  notifying,  that  th^  society  would 
**  meet  for  public  worship  at  the  Rev.  Mr.  Sibley's  chapel, 
in  Friar's  Street,  Doctors'  Commons,  during  the  rebuilding 
of  the  new  church  /'  and  that,  in  addition  to  this,  the  foreman 
to  the  defendant  Browne  inquired  of  a  person,  named  Day, 
who  was  lodging  in  the  plaintiff's  house,  for  the  address  of 
the  owner;  and  being  told  that  it  was  Mrs.  Tyler,  of  Leices- 
ter Square,  caused  the  following  notice  to  be  served  upon 
her: — 

''  London f  3rd  July,  1828. 

**  Madam, — In  consequence  of  taking  down  the  build- 
ing, known  as  the  New  Jerusalem  Church,  in  the  Water- 
loo-bridge Road,  adjoining  your  premises,  I  am  directed  to 


IGl 


1829. 


CASES  AT  NISI  PRIUS, 

write  to  request  you  to  attend  or  appoint  some  person  on 
your  part,  to  meet  me  on  the  premises  to-morrow,  at  eleTen 
o'clock,  to  determine  what  is  necessary  to  be  done  in  shor- 
ing up  your  premises  prior  to  removing  the  foundation  of 
the  old  church. — I  am,  ftc,  for  J.  Browne, 

''  H.  Lorden. 
«'  To  Mrs.  Tyler,  4©,  Leicester  Square:' 


The  next  morning  Mrs.  Tyler,  accompanied  by  Day, 
the  lodger,  came  to  the  foreman,  and  it  was  arranged  that 
shores  should  be  put  up  on  the  outside  of  the  wall  of  the 
plaintiff's  house.  The  plaintiff  lived  in  the  house  in  Lei- 
cester Square,  to  which  the  notice  was  sent,  and  several 
times  spoke  of  his  having  received  it.  The  plaindff  re- 
fused to  allow  the  builder's  foreman  to  shore  up  the  wall 
on  the  inside.  It  was  doubtful  whether  a  considerable 
part  of  the  injury  to  the  plaintiff's  house  had  not  resulted 
from  a  settlement  of  the  old  chapel. 

On  the  part  of  the  defendants,  the  giving  of  notice  was 
relied  on  as  an  answer  to  the  action ;  and  it  was  further 
contended,  that,  as  the  plaintiff's  wall  rested  on  the  foot- 
ing of  that  of  the  old  chapel,  the  defendants,  having  occa- 
sion to  pull  down  that  chapel,  were  not  answerable  for  any 
damage  sustained  by  the  plaintiff,  because  it  arose  from 
his  own  act  in  so  erecting  his  wall,  and  not  from  any  im- 
proper conduct  upon  their  part.  Allusion  was  made  to 
the  case  of  Peyton  v.  St.  Thomas's  Hospital  (a). 


(a)  That  case  was  not  then,  but 
has  been  since,  I'eported,  and,  from 
the  account  of  it  given  in  9  B.  & 
€.  p.  725,  it  appears,  that  it  was 
an  action  on  the  case,  by  a  rever- 
sioner, for  an  injury  done  to  a 
house  in  Cheapside,  by  the  pull- 
\xk!g  down  of  an  adjoining  house  by 
the  owner,  without  any  previous 
shoring  up  of  the  plaintiff's  pre- 
mises ;  and  it  was  held — Firtt^ 
that  the  plaintiff  could  not  recover. 


on  the  ground  of  want  of  notice, 
that  not  being  alleged  in  the  de- 
claration as  a  cause  of  the  injury; 
and.  Secondly f  that,  as  the  pluntiff 
had  neither  alleged  nor  proved 
any  right  to  have  his  house  sup- 
ported by  the  defendant's,  he  was 
bound  to  protect  himself  by  shor- 
ing, and  could  not  complun  that 
the  defendant  had  neglected  to 
doit. 


MICHAELMAS  TERM,  10  GEO.  IV. 

Spankie,  Sexjt,,  for  the  plaintifF. — In  the  civil  law  it  is 
laid  down,  that  a  man  has  no  right  to  make  a  new  erec- 
tion without  giving  notice  of  bis  intention;  and  the  Prastor, 
according  to  that  law,  might  compel  him  to  give  security, 
to  prevent  any  injury  to  the  adjoining  premises;  and  by 
the  Liw  of  England  such  notice  is  necessary.  In  this  case, 
the  right  to  build  a  chapel  was  subordinate  to  the  right 
the  plaintiff  had  of  having  his  house  uninjured.  It  was 
the  duty  of  the  defendants  so  to  build  their  wall  as  not  to 
shake  the  foundation  of  the  adjoining  house.  The  case  of 
Peyton  y»  St.  Thomcu's  Hospital,  differs  from  the  present, 
as  that  was  a  case  merely  of  puUing  down  a  house,  and 
there  was  no  question  about  altering  the  foundations,  or 
digging  new  ones.  There  was  nothing  to  vary  the  mode 
in  which  both  the  parties  had  used  and  enjoyed  their  re- 
spective houses.  But  it  has  never  yet  been  decided,  that 
a  party  who  is  going  to  do  something  new  is  not  bound  to 
give  notice  of  his  intention  to  the  occupier  of  the  adjoin- 
ing premises.  It  seems  there  was  a  raking  shore,  but  that 
was  of  no  use.  The  injury  arose  from  taking  away  the 
foundation  by  digging  deep,  and  the  only  operation  which 
could  have  enabled  the  plaintiff's  house  to  stand  would 
have  been  that  of  under-pinning  its  wall.  The  foundation 
of  the  plaintiff's  house  having  been  in  part  supported  by 
the  footing  of  the  old  chapel  wall,  we  contend,  Jirst,  that 
the  defendants  were  bpund  to  protect  their  neighbour, 
whom  they  were  putting  in  danger;  and,  secondly ,  that 
whether  they  were  or  not,  at  least  they  ought  to  have 
given  distinct  notice  of  their  intention,  not  only  to  pull 
down  the  old  building,  but  to  dig  their  new  foundations 
three  feet  deeper  than  the  old  ones. 

TiNDAL,  C.  J.,  left  three  questions  to  the  Jury — First, 
whether  the  injury  to  the  plaintiff's  house  was,  in  fact,  im- 
putable to  the  alteration  of  the  chapel ;  secondly,  whether 
any  notice  was  given  to  the  plaintiff,  calling  his  attention 
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to  what  was  about  to  be  done ;  and,  thirdfy,  (supposing  tbey 
sbould  answer  both  these  questions  m  the  affirmatiTe}* 
whether  the  defendants  had  used  reasonable  and  brdioaiy 
care  in  the  doing  of  the  work;  for,  if  they  had  used  such 
care,  having  given  notice  to  the  plaintiff,  they  would  not, 
in  point  of  law,  be  answerable  for  the  injury  sustuned. 

The  Jury  found,  that  the  plaintiff  had  notice, 
but  gave  their  verdict  for  him,  with  40s.  da- 
mages. This  verdict  was  eventually  enter- 
ed on  the  last  count  in  the  declaration  only. 

Spankie,  Serjt.,  Comt/n,  and  Brodrick,  for  the  plaintiff. 

Wilde,  Seijt,  and  Huichinson,  fqr  all  the  defendants, 
except  Browne. 

Jones,  Serjt.,  for  the  defendant  Browne. 

f  Attornies—  Van  Sandau  ^  Brovm^  and  Martineau  4r  Malton,  and 

J.  Leachman.'] 

See  the  case  of  Jones  v.  Bird      Walters  and  others  ▼.  Pfeily  1  M. 
and  others,  5  B.  &  A.  8d7»  and     &  M.  362. 


Dec  16M.         Davies  and  Others,  Assignees  of  Leou,  a  Bankrupt, 

r.  Burton. 

A  defendant,  in  X±IE  declaration  stated,  in  substance,  that  Legh,  the 
neM  of  allufk-  bankrupt,  delivered  several  bills  of  exchange  to  the  defend- 

ropt,  WIS  told, 
at  an  interview 

with  the  attorney  for  the  anigneee,  (which  was  arranged  by  his  own  attorney,  hut  which  he 
thonght  proper  to  attend  alone),  that  fals  attorney  had  proposed  that  he  should  admit  every  bet, 
9xeepi  the  wierits,  provided  the  plaintiffs  would  waive  their  right  of  holding  hini  to  bail;  and  he  wu 
asked,  whether  that  proposal  was  made  with  his  authority-  He  replied,  that  it  was;  and  that  he 
was  ready  to  carry  it  into  effect,  as  the  ofdy  question  he  wished  to  try  was,  whether  he  was  iiabte 
on  the  undertaking  he  had  given  :->~fl«M,  &at  this  amounted  to  an  admission  of  the  right  of  the 
assignees  to  sue,  although  no  mention  was  made  of  It  in  the  conversation.  Ssmbte,  that  it  would 
have  been  otherwise,  if,  without  fhrther  ezplanationy  he  had  only  said  that  he  wished  to  fry  upem 
ihe  merits. 

Held,  alio,  that  having  received  advantage  from  the  admission  in  the  waiver  of  the  right  to  hold 
to  baili  he  could  not  aftcrwaids  withdraw  it,  and  insist  upon  proof  of  the  bankruptcy. 
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ent,  who  undiertook  to.  setde  certain  actions  which  had 
been  brought  against  him,  or  to  return  them  to  him.  It 
then  arerred,  that  the  actions  were  not  settled,  but  that 
the  defendant,  notwithstanding,  refused  to  return  the  bills, 
and  converted  them  to  his  own  use.  Plea — ^The  general 
issue. 

It  appeared,  that  bills,  amounting  to  1450/.,  were  de^ 
livered  to  the  defendant,  who,  on  receiring  them,  ttgned 
the  following  memorandum: — 

''  Slgt  May,  180S. 

*'  Mr.  Leghy — I  acknowledge  to  hare  received  from 
you  Banks*s  acceptances  for  1450/L,  which  I  undertake 
to  return  to  you,  or  get  you  discharged  from  the  actions 
instituted  against  you  at  the  suit  of  Plummer  &  Co.,  for 
S400/." 

Notice  had  been  given  at  the  time  of  pleading,  as  re- 
quired by  the  ^  of  Parliament,  of  the  defendant's  inten- 
lention  to  dispute  the  trading,  act  of  bankruptcy,  &c. 

No  proof,  however,  was  offered  on  the  part  of  the  plain- 
tiff to  support  the  commission,  but  the  plaintiff's  attorney 
was  called  as  a  witness,  and  from  his  evidence  the  follow- 
ing circumstances  appeared: — An  order  was  made  for 
holding  the  defendant  to  bail  for  1450/. — ^and  repeated 
unsuccessful  endeavours  were  made  to  arrest  him — ^his 
attorney  had  several  interviews  with  the  plaintiff's  attor- 
ney, in  which  he  proposed,  that  the  defendant  should  ad- 
mit all  the  necessary  proofs,  and  try  the  question  on  the 
merits,  if  the  plaintiffs  would  waive  their  right  to  hold 
him  to  baiL  The  plaintiffs  agreed  to  this,  and  a  meeting 
was  appointed  for  the  29th  of  September,  18S5.  The  de- 
fendant came  alone  to  the  meeting,  and,  on  the  plaintiffs* 
attorney  saying,  that  he  expected  to  see  his  attorney  with 
him,  he  replied,  that  it  was  not  necessary;  his  attorney  had 
advised  him  of  what  had  taken  place.  It  was  then  stated 
to  him,  that  his  attorney  had  proposed  that  he  should 
admit  the  cpuversion  of  die  IhUs,  to  the  amount  which  the 
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plaintifis  sought  to  recover;  and  also  everjr  other  fact,  ex* 
DAVIE8  ^^P^  ^®  merits,  provided  the  plaintiffs  would  waive  the 
holding  him  to  bail;  and  he  was  asked  if  that  proposition 
was  made  with  his  authority.  He  replied,  that  it  was; 
and  he  was  ready  to  carry  it  into  effect ;  as  the  only  ques- 
tion he  wished  to  try  was,  whether  he  was  liable  to  any, 
and  what  extent,  under  the  undertaking  he  had  ^ven;  and 
that  he  was  not  very  anxious  even  about  that,  as  he  had  re- 
ceived an  indemnity  from  a  Mr.  Claughton.  The  under- 
taking was  then  produced  to  him,  and  he  was  asked  if  it 
was  his  handwriting,  and  he  said  it  was.  He'  was  then 
asked  whether  he  received  the  bills,  and  he  said  he  did. 
He  was  then  asked  whether  he  procured  Legh's  discharge, 
as  mentioned  in  the  memorandum,  and  he  replied,  that  be 
did  not.  He  was  then  asked  if  he  restored  the  bills  to 
Mr.  Legh,  and  he  said  he  did  not.  He  was  then  asked 
what  he  had  done  with  them,  and  his  reply  was,  that  be 
had  applied  them  to  his  own  use.  He  said  he  should  en- 
ter a  common  appearance,  and  added,  '^  I  suppose  you  will 
get  a  verdict  against  me,  and  I  will  assign  over  Claughton's 
bond,  which  I  hope  will  satisfy  you.*'  A  common  appear- 
ance was  entered  on  the  17th  of  October,  1805. 

JtusseU^  Serjt,  for  the  defendant,  objected,  that  this 
evidence  was  not  sufficient  to  dispense  with  the  proof  of 
the  bankruptcy.  The'  title  of  the  assignees,  and  the  tact 
of  the  bankruptcy,  are  not  mere  formal  matters,  but  must 
be  considered  as  apart  of  the  merits. 

TiNDAL,  C.  J. — I  should  have  said  so,  if  it  had  depend- 
ed upon  a  general  expression  about  the  merits;  but,  ac- 
cording to  the  evidence,  the  defendant  goes  on  to  say 
what  he  means  by  the  merits;  and  he  says,  that  the  only 
part  of  the  merits  he  wanted  to  try  was,  whether  he  was 
liable  under  the  agreement. 

Mussellj  Serjt. — ^Then  I  submit  further,  that  the  admis- 
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sion  he  made  was  not  such  an  admission  as  that  he  might 
not  afterwards  go  from  it,  if  he  pleased. 

T1NDAL9  C.  J. — Perhaps  that  might  be  truei  if  he  had 
not  received  some  benefit  from  what  he  did;  but  he  has 
received  such  benefit,  because  he  was  allowed  to  enter  a 
common  appearance,  and  was  not  required  to  give  bail. 

C.  CrenweUi  ako  for  the  defendant. — It  must  be 
taken,  that  what  was  not  expressed  by  the  phiintiffs*  attor- 
ney in  the  conversation,  was  not  one  of  the  things  to  be 
admitted,  and  nothing  was  said  about  the  title  of  the  assig- 
nees. The  plaintifis  cannot  complain  of  being  taken  by 
surprise,  as  notice  was  regularly  given  before  plea  plead- 
ed, according  to  the  provisions  of  the  statute. 

TiNDAL,  C.  J. — If  any  unfair  advantage  had  been  taken 
of  the  defendant,  or  he  had  been  taken  by  surprise,  one 
should  look  with  great  jealousy  at  communications  made 
to  the  attorney  of  the  opposite  party.  But  it  seems,  that 
a  communication  had  proceeded  from  his  own  attorney, 
and  that  the  interview  took  place  in  consequence  of  that 
communication ;  and  the  only  effect  of  the  conversation 
against  the  defendant  is,  that  he  has  admitted  a  prima 
facie  case  against  himself;  but  he  is  at  liberty  to  avail  him- 
self of  any  defence  upon  the  merits.  He  may  shew  that 
the  bills  were  worth  nothing;  or  make  any  other  defence 
that  he  is  in  possession  of. 

WUdCf  and  Spankicy  Seijts.,  and  Comyn,  for  the  plain- 
tiffs. 

Russell,  Serjt.,  and  C.  Cte^swell,  for  the  defendant. 

[Attornies— *HbtoorM,  and  Martin,'] 
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Dec.  17  th.     BuRBiDGE  and  Another,  Assignees  of  White,  a  Bankrupt/ 

V.  Watson. 

A  bankrupt  a».  ASSUMPSIT  for  money  had  and  received  to  the  use  of 

property  to  two  the  plaintifiB,  SB  assignees.    Plea — Non  auumptU. 

S!hom  WM  Ae^  The  plaintiffs  sought  to  recover  a  sum  of  between  40t 

petitioning  ere-  and  50/.,  ou  the  ground  that  it  was  received  by  the  defend- 

ditor^  who  was  ^ 

present  at  the      ant  firom  the  bankrupt|  after  and  with  notice  of  aa  act  of 

execution  of  it      v      «  . 

by  the  bank-      bankruptcy. 

"E^"him.rif,      The  act  of  bankruptcy  relied  on  was  an  a88ignment(a) 

but  not  in  the     made  by  the  bankrupt  of  all  hb  property  to  two  trustees, 

presence  of  any 

attorney  or  so*    named  Atkinson  and  Pusey. 

tSlfAiT^'        With  respect  to  the  receipt  of  the  money,  the  &ct8 

not  such  an  as-  ^gyg  ^8  foUow ! — The  defendant  issued  a  writ  asainst 

signment,as,be-  ^ 

ingcommuni-  the  bankrupt  on  the  14th  of  January,  and  it  was  sent 

torofUiebLnk'  ^^^t  day  to  the  under-sheriff,  with  directions  for  the 

S?e  wdpt  by  *"®»*»    The  assignment  was  also  executed  on  the  1  Mi  of 

him  of  money  January.     On  the  19th  of  January,  the  accountant  to  the 

from  the  bank-  ,.  mii«i  i«««.         ai 

rupt,  would  en-    commission  saw  the  defendant,  and  told  him  of  the  assign- 

nwsto""c!?er    ™«'^*-    ^^  ^^  29th  of  January  the  writ  was  returned 
such  money  as     «  ccpi,"  and  an  account  of  the  debt  and  costs  was  sent  to 

money  receited  ' 

after  and  with     the  under-sheriff  on  the  30th,  who,  on  the  Sist,  remitted 

notice  of  an  act 
of  bankruptcy. 

(a)  Ine  3rd  section  of  the  6     comMryonceofaiiy  ^ftnloiuii,  fene- 

Geo.  4,  c.  16,  enacts.  That  if  any  menU^goods^  or  chattek^  or  make  of 

trader  **  shall  depart  thb  realm,  cause  to  be  made,  any  frandulent 

or,  bdn^  out  of  this  realm,  shall  surrender  of  any  kA  his  copyhold 

remain  abroad,  or  depart  from  lands  or  tenements,  or  make,  or 

his  dwelling-house,  or  otherwise  cause  to  be  made,  any  frandulent 

absent  himself,  or  begin  to  keep  gift,  delivery,  or  transfer,  of  any 

hishouse,orsufferhimselftobear-  of  his  goods  or  chattels,  every 

rested  for  any  debt  not  due,  or  j^eld  such  trader  domg,  suffering,  pK»- 

himself  to  prison,  or  suffer  him-  curing,    executing,    permitting^ 

self  to  be  outlawed,  or  procure  making,  or  causing  to  be  made, 

himself  to   be  arrested,   or  his  any  of  the  acts,  deeds,  or  matters 

goods,  money,  or  chattels,  to  be  aforesud,  with  intent  to  defeat  or 

attached,  sequestered,  or  taken  in  delay  hit  crediton,  ihoU  he  deemed 

execution*  or  moAe,  or  eauu  to  be  to  have  thereby  committed  an  act  of 

made,  either  within  this  realm,  or  bankruptcy.** 

elsewhere,  any  fraudulent  grant,  or 
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the  amount  to  the  defendant's  attorney.    The  commbsion 
was  issued  on  the  10th  day  of  February. 

Hhiehinsan,  for  the  plamtiff,  cited  AUansan  ▼.  Atkin* 
son  {a). 

The  accountant  under  the  commission  was  called  to 
prove  notice  to  the  defendant  of  the  act  of  bankruptcy 
before  the  receipt  of  the  money  (6) ;  and  he  stated,  on  his 
cros8-examination«  that  the  assignment  was  prepared  by 
himi  and  executed  at  the  office  of  Atkinson,  one  of  the 
trustees,  Pusey,  the  other  trustee,  being  present,  and  ez-» 
ecuting  it,  but  no  attorney  or  solicitor  was  present  at  the 
execution  either  by  the  bankrupt  or  the  trustees  (e).    It 
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(•)  1  M.  &  S.  583.  ''  Where 
R^  a  tradesmany  being  arrested  at 
the  suit  of  the  defendant  upon  a 
CO.  fa.,  placed  goods  in  the  hands 
of  the  Sheriff's  officer,  to  raise 
money  upon  them,  who,  accord- 
ingly, pledged  them;  and  ^ve 
weeks  afterwards  paid  over  the 
amount  to  the  defendant :^fl«2rf, 
that  the  asdgnees  of  R.,  who  had 
committed  an  act  of  bankruptcy 
before  the  arresty  might  recover 
the  money  pud  to  the  defendant 
in  an  action  for  money  had  and 
received,  although  the  defendant 
was  not  privy  to  the  taking  of  the 
goods  by  the  Sheriff's  officer,  and 
although  the  money  paid  to  the 
defendant  was  not  the  identical 
money  raised  by  the  pledge." 

(b)  The  82nd  section  enacts, 
**  That  all  pi^menti,  really  and  bond 
Jide  made,  or  which  shall  hereafter 
be  made  hy  any  banknq>t,  or  by 
any  person  on  his  behalf,  brfore 
the  date  and  issuing  of  the  com^ 
mutian  against  such  bankrupt,  to 
any  creditor  of   such  bankrupt. 


(such  payment  not  being  afraudum 
lent  preference  of  such  creditor), 
shall  be  deemed  valiif  notwUK^ 
standing  any  prior  act  of  bankrupt- 
cy by  such  bankrupt  committed; 
and  all  payments,  really  and  bonJk 
fide  made,  or  which  shall  hereafter 
be  made  to  any  bankrupt  before 
the  date  and  issuing  of  the  com- 
misrion  against  such  bankrupt, 
shall  be  deemed  valid,  notwith- 
standing^ any  prior  act  of  bank- 
ruptcy by  such  bankrupt  commit- 
ted;  and  such  creditor  shall  not 
be  liable  to  refund  the  same  to  the 
assignees  of  such  bankrupt,  pro- 
tided  the  person  so  dealing  with 
the  sud  bankrupt  had  not,  at  the 
time  of  such  payment  by  or  to  such 
bankrupt,  notice  of  any  act  of  bank- 
ruptcy hy  such  bankrupt  commit- 
ted.'' 

(c)  Vide  section  4,  of  the  6 
Geo.  4,  c.  16,  which  is  as  follows: 
'^And  be  it  enacted,  that  where 
any  such  trader  shall,  after  this 
act  shall  have  come  into  effect, 
execute  any  conveyance  or  assign-^ 
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appeared  that  Pusey.nfas  the  petitioning  creditor  under 
the  commission. 

Wilde f  Serjt.,  for  the  defendant,  submitted,  that  the 
plaintiffs  must  be  nonsuited.  The  instrument  put  in  is 
no  act  of  bankruptcy.  It  is  an  assignment  by  the  bank- 
rupt of  all  his  property  to  Atkinson  and  Pusey.  To  make 
the  assignment  an  act  of  bankruptcy  it  must  have  been 
executed  so  as  to  be  a  legal  fraud ;  and  Pusey,  the  peti- 
tioning creditor,  being  one  of  the  trustees,  and  present 
when  it  was  executed,  it  is  quite  clear  that  it  cannot  be 
so  considered. 


Hutehinsont  for  the  plaintiffs,  contended,  that  although 
it  might  not  be  an  act  of  bankruptcy  which  would  support 
the  commission,  yet  it  was  a  sufficient  act  to  support  the 
action  against  the  defendant. 

TiNDAL,  C.  J. — It  is  perfectly  clear,  that  this  is  not 
such  an  act  of  bankruptcy  as  would  support  the  commis- 
sion; and  I  think  it  is  such  an  act,  that  the  petitioning 
creditor  is  estopped  from  setting  it  up  for  any  purpose,  as 


meat  by  deed,  to  a  trustee  or  trus- 
tees, of  all  his  estate  and  effects, 
for  the  benefit  of  all  the  creditors 
of  such  trader,  the  execution  of 
such  deed  shall  not  be  deemed 
an  act  of  bankruptcy,  unless  a 
commisnon  issue  against  such 
trader  withia  six  calendar  months 
from  the  execution  thereof  by 
such  trader.  Provided,  that  such 
deed  shall  be  executed  by  every 
such  trustee,  witlun  fifteen  days 
after  the  execution  thereof  by  the 
said  trader,  and  that  the  execution 
by  such  trader,  and  by  every  such 
trustee,  be  attested  by  an  attorney 
or  solicitor;  and  that  notice  be 
given  mtlun  two  months  after  the 


execution  thereof  by  such  trader, 
in  case  such  trader  reside  in  Lon- 
don, or  within  forty  miles  thereof, 
in  the  London  Gazette,  and  also 
in  two  London  daily  newspapers; 
and  in  case  such  trader  does  not 
reside  within  forty  miles  of  Lon- 
don, then  in  the  London  Gazette, 
and  also  in  one  London  duly 
newspaper,  and  one  provindal 
newspaper,  published  near  to  such 
trader's  residence;  and  such  no- 
tice shall  contain  the  date  and  ex- 
ecution of  such  deed,  and  the 
name  and  place  of  abode  respec- 
tively of  every  such  trustee,  and  of 
such  attorney  or  solidtor." 
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it  was  evidently  concerted  between  him  and  the  bank- 
rupt. I  am  of  opinion,  that  the  plaintiffs  must  be  called  (a). 

Nonsuit 

Storks^  Serjt.  (6),  and  Hutchinson,  for  the  plaintiffs. 

Wihkt  Serjt,  and  Smithf  for  the  defendant. 

f  Attornies— D.  Jonti^  and  Fhippt^ 
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(a)  The  case  of  Tope  v.  Hockm, 
7  B.  &.  C.  101,  decides,  tliat "  the 
crediton  at  large  of  a  bankrupt, 
represented  by  the  assignees,  can- 
not  a?ail  themselves  of  an  act  of 
bankniptcy  prior  to  the  oner  on 
which  the  commisuon  is  founded, 
but  which  the  petitioning  credi- 
tor could  not  take  advantage  of 
on  account  of  being  privy  to  it,  in- 
aamuch  as  the  asdgnees  derive 
all  their  rights,  under  the  commis- 
uon, from  the  petitioning  credi- 
tor." See  also  Tappenden  v.  Bur* 


gas,  4  East,  230. 

As  to  bond  fide  transactions  af- 
ter an  act  of  bankruptcy,  but 
without  notice  of  it,  see  the  case 
of  Hill  and  Another,  assignees,  v. 
FameU,9B.  &  C.  45;  and  see  also 
the  case  of  Tucker  and  Another, 
assignees  of  Hickman^  a  bankrupt, 
v.  Barrow,  Gent.,  one,  &c.,  VoL  3 
of  these  Reports^  p.  85,  and  1  M. 
&Malk.137. 

(6)  The  learned  Seijeant  was  at 
Westminster,  in  the  Cambridge 
Toll  Case. 
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Fearn  V.  Lewis. 


Ike.  16M. 


Assumpsit  on  a  blll  of  exchange  for  800/.  against  the  in  aumii^nt  on 

__  __-  .   ,  _    a  bill  of  ei- 

defendant,  as  acceptor.     Pleas — Ine  general  issue  and  dumge,  to  which 
the  statute  of  limitations.  Ui^tadons  wm 

To  take  the  case  out  of  the  operation  of  the  statute,  two  pleaded,  two  let- 

*  ten  were  gtten 

letters,  written  by  the  defendant,  were  put  in.  They  were  in  eridence  to 

1         ^   •     •iw   %  1  •1*         take  the  case  out 

not  addressed  to  the  plaintiff,  but  to  a  gentleman  residmg  of  the  tutute. 

They  were  writ- 
ten by  tlie  de- 
fendant to  a  third  penon;  the  first  of  them  stated  that  he  should  be  much  obliged  to  the  plaintiff 
le  wUhJbraw  Aif  amtlavry,  and  added,  that  aa  soon  as  his  situation  would  allow,  the  plahii^t  ehiwt, 
wiih  olkirst  should  reoelTe  that  attention  that,  as  an  honourable  man,  he  cooddcred  them  to  de- 
terre.  The  second  letter  expressed  his  readiness  to  do  any  thing  to  satisfy  the  plaintiff  and  all  his 
creditors.  No  eridence  was  given  of  any  proceeding  to  outlawry  baring  been  taken  with  respect  to 
the  debt  the  plaintiff  sought  to  recover.  It  was  held,  at  Nisi  Priut  (the  trial  being  since  the  9 
Geo.  4,  c  14),  that,  under  these  dfcumstances,  the  letters  were  not  suiBdently  connected  with 
that  debt  to  entitle  the  plaintiff  to  a  verdict,  and  he  was  nonsuited;  but  leave  was  given  for  a  mo- 
tion to  set  aside  the  nonsuit.  On  apf^ication  afterwards  to  the  Court  of  Common  Pleas,  the  non- 
suit was  confirmed,  a  rule  niti  for  setting  it  aside  being  refitted. 
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in  London  (a).  The  fir^t  was  dated  on  the  SStod  of  April, 
18S8j  and  was  as  follows : — 

"  My  dear  Sir, — I  am  this  day  favoured  with  your's^ 
and  feel  obliged  by  the  offer  of  assistance  to  settle  with 
Mr,  Feam,  and  in  the  present  stage  of  my  affiiirs  I  can 
only  say  I  shall  feel  much  indebted  to  Mr.  Feam  to  wUk- 
draw  his  outlawry^  and,  as  soon  as  common  decency  and 
my  situation  will  allow,  Mr.  Fearn^s  claim,  with  others, 
shall  receive  that  attention  that,  as  an  honourable  man,  I 
consider  them  to  deserve,  and  which  has  been,  and  is,  my 
intention  to  pay  them.  I  cannot  conclude  without  saying 
I  mtist  be  allowed  time  to  arrange  my  affairs.  If  I  am 
proceeded  against,  eyery  exertion  of  mine  will  be  r^idered 
abortive,  and  the  Bench  or  Francvmost  be  my  destination ; 
and  any  one  who  reads  my  father's  wiD  will  soon  see  how 
I  am  situated/* 

• 

The  second  letter  was  dated  the  13th  of  July,  1828,  and 
was  in  these  terms: — 

"  Dear , — I  beg  leave  to  apologize  for  any  neglect 

in  regard  to  answering  your  kind  letter,  and  assure  you 
Mr.  M.  was  desired  to  call  on  you  when  in  town,  and  to 
arrange  with  Mr.  Feam;  however,  as  it  now  appears  he 
has  not  done  so,  allow  me  to  say,  I  am  ready  and  wiUing  to 
do  any  thing  and  every  thing  to  satirfy  Mr.  Feam  and  all 
my  creators;  and  my  only  regret  is,  that,  by  the  way  my 
father  has  left  me,  I  am  totally  unable  to  do  more  than 
give  up  (which  I  do  by  deed)  almost  the  whole  of  my  in« 
come  to  my  creditors,  and  no  man  can  do  more;  and  if  I 
am  put  into  prison,  not  one  penny  will  my  creditors  ever 
receive.  For  the  truth  of  this  I  refer  you  now  to  my 
father's  will,  and  declare  to  you  I  am  not  worth  one  pound; 
and  this  place  is  mine  to  live  in,  but  every  thing  is  left  as 
heir-looms,  and  cannot  be  touched  by  any  process;  and  if 


(a)  In  the  case  of  Ttten  y.      Kenyan  held,  that  an  acknowled|;. 
Brwofif  4  Esp.  N.  P.  CL  46,  Lord     ment  to  a  stranger  was  sufficient. 
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my  person  is  laid  hold  of  I  never  mean  to  put  in  bail,  but        1829. 
surrender.     Let  me  hear  from  you,  and  I  am,"  &c.  pearw 


Wilde,  Seijc,  for  the  defendant,  contended,  that  the 
plea  of  the  statute  must  preyail,  as  no  intention  to  hold 
out  any  promise  of  present  payment  was  to  be  inferred 
from  the  letters.  He  cited  Tanner  ▼•  Smart  (a),  and 
A*Court  V.  Crou  (6). 

BampOMf  Serjt,  on  the  same  side. — A  man  may  say  I 
do  not  mean  to  bind  myself,  I  will  do  all  that  an  honour^ 
able  man  ought,  but  at  present  I  am  not  in  a  situation 
to  pay.  The  case  of  Eyton  v.  BoU  (c)  is  an  authority  to 
shew,  that  where  a  defendant  is  applied  to  for  the  payment 
of  a  debt  barred  by  the  statute,  and  says,  that  he  should 
be  happy  to  pay  it  if  he  could,  the  ability  to  pay  must  be 
shewn  in  order  to  entitle  the  plaintiff  to  recover. 

TiNDAL,  C.  J. — The  provision  of  the  new  statute  is,  that 
no  acknowledgment  by  words  shall  deprive  a  party  of  the 
benefit  of  the  statute  of  limitations,  unless  such  acknow- 
ledgment is  in  writing  and  signed  by  the  party.  Looking 
at  the  acknowledgment  in  the  present  case,  I  must  see, 
either,  by  the  largeness  of  it,  that  it  specifically  amounts  to 
this  debt,  or,  from  other  circumstances,  as  the  wording  of 
it,  that  it  applies  to  it. 

Toddy,  Serjt. — I  submit,  that  they  must  shew  that 


(a)  6  B.  &C.  €03,  that  case  de- 
cides, that  a  defendant's  saying 
^  I  cannot  pay  the  debt  at  present, 
but  will  pay  it  as  soon  as  I  can," 
is  not  tuffieient  to  take  a  case  out 
of  the  stalote  of  limitations  with- 
out proof  of  his  ability  to  pay, 

(6)  3  Bing.  329.  Defendant 
being  arrested  on  a  debt  more 


than  six  years  old,  said,  *'  1  know 
that  I  owe  the  money,  but  the  bill 
I  gave  is  on  a  three-penny  receipt 
stamp,  and  I  will  never  pay  it:** 
— ^Held,  not  such  an  acknowledg- 
ment as  would  revive  the  debt 
agidnst  a  plea  of  the  statute  of 
limitations. 
(«)  4  Bing.  105. 

N  2 


V. 

Lbwis. 
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there  is  Bome  other  chum  to  which  the  letters  can  apply. 
In  the  case  of  Tatmer  ▼•  Smarts  it  is  settled,  that  a  bare 
acknowledgment  is  sufficient.  The  case  o{  A*  Court  v. 
Cross  does  not  apply,  because  there  was  a  distinct  nega- 
tion of  any  promise.  But  here,  there  is  nothing  to  repel 
the  acknowledgment  of  the  debt.  The  last  letter  states, 
that  a  person  had  been  desired  to  call  and  arrange  with 
the  plaintiff,  and  then  goes  on  to  say,  that  he,  the  defisnd- 
ant,  is  ready  and  willing  to  do  any  thing  and  every  thing  to 
aatisfy  Mr.  Feam  and  all  his  creditors;  and  the  subsequent 
part  about  the  deed  and  his  father's  will,  &c.  is  no  more 
than  a  statement  of  his  circumstances,  and  does  not  amount 
to  any  refusal  to  pay. 


Moody,  on  the  same  side* — ^The  terms  of  the  letter  do 
not  refer  to  any  particular  debt,  but  they  mention  tie 
claim  of  Mr.  Feam,  and  that  will  apply  to  whatever  claim 
Mr.  Feam  may  set  up.  The  case  of  Frost  v.  Bengough  (a) 
is  precisely  in  point. 


TiNDAL,  C.  J. — In  that  case  the  acknowledgment  was 
of  a  general  nature,  not  applying  to  any  particular  dainu 
Here  my  difficulty  is,  that,  in  the  first  letter  a  daim  is 
spoken  of,  as  to  which  Mr.  Feam  had  proceeded  to  out- 


(a)  8  J.  B.  Moore,  108,  aod  1 
Bing.  266.  Where,  in  an  action 
on  a  promissory  note,  the  defend- 
ant pleaded  the  statute,  and  the 
plaintiff  gave  in  evidence,  as  proof 
of  acknowledgment  within  six 
years,  a  letter  from  the  defendant 
to  lum,  stating,  that  '*  business 
called  him  to  L.,  but  should  he  be 
fortunate  in  his  adyentures,  the 
plaindff  might  depend  on  seeing 
him  at  R.,  otherwise  that  he  must 
arrange  matters  with  the  plaintiff 
as  circumstances  would  permit;*' 


and  the  defendant  did  not  shew 
that  there  were  any  other  matters 
besides  the  promissory  note  to 
which  this  letter  could  refer: — 
Held,  that  it  was  properly  left  to 
the  Jury  to  decide  whether  toch 
letter  referred  to  the  matter  of 
the  note,  and  was  a  sufficient  ac- 
knowledgment to  take  the  case 
out  of  the  statute;  and  the  Jury 
having  found  in  the  affirmatiT^ 
held,  that  the  verdict  was  coa- 
clttstve.'* 


I 
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lawry«  It  is  you  who  are  to  take  the  case  out  of  the  sta- 
tute^  and  I  think  you  should  shew  the  fact  of  the  oudawry. 
If  I  could  look  at  this  record  and  see  that  there  was 
any  appearance  of  a  proceeding  to  outlawry,  I  should 
know  how  to  deal  with  it,  but  I  cannot  see  that  this  can 
apply. 

•  Moody. — ^Taking  the  letters  together,  the  acknowledg- 
ment applies  to  the  claim,  and  the  outlawry  may  only  ap- 
ply to  a  part  of  that  claim,  and  is  not  of  necessity  to  be 
taken  to  apply  to  the  whole,  particularly  as  one  of  the  let- 
ters speaks  of  Mr.  Feam  as  a  creditor.  The  letter  also 
is  dated  before  the  record,  and  there  may  have  been  a 
previous  intention  to  proceed  to  outlawry,  which  may  have 
been  afterwards  abandoned, 

TiNDAL,  C.  J. — I  think  you  must  shew  a  little  more 
specifically  and  pointedly  that  this  acknowledgment  ap* 
plies  to  the  particular  debt.  The  new  statute  says,  that 
'*  no  acknowledgment  or  promise  by  word  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  con^ 
tracts  &c.  *'  unless  such  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some  writing  to 
be  signed  by  the  party  chargeable  thereby."  It  be- 
comes, therefore,  the  duty  of  the  party  who  is  to  take 
a  case  out  of  the  statute  to  shew  affirmatively  that  the 
acknowledgment  applies  distinctly  to  the  debt.  I  do  not 
think  I  ought  to  call  upon  the  defendant  in  this  case 
to  shew  negatively  that  there  is  any  other  debt  to  which 
it  can  apply.  This,  after  the  best  consideration  I  can 
give  to  the  subject,  is  the  conclusion  at  which  I  think 
I  ought  to  arrive,  and,  therefore,  I  shall  direct  the  plain- 
tiff to  be  nonsuited ;  but  I  will  give  him  leave  to  move  the 
Court  to  have  a  verdict  entered  for  him. 

Nonsuit,  with  l(»;ive  to  move. 
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Taddy,  Seijt.,  and  Moody,  for  the  plaintiff. 

Wilde  and  BompaSp  Serjta.,  for  the  defendant. 


[Attomlea— 5.  W.  Young,  and  Winter, 


*Ca.] 


On  the  firat  day  of  the  ensuing  Hilary  Term,  Toddy, 
Seijt.,  moved,  pursuant  to  the  leave  given,  but  the  Court 

Refused  a  rule  (a), 
(a)  For  the  account  of  the  motion*  &c.  see  3  Moore  &  Payne's  R^orts. 


COURT  OF  KING«  BENCH. 

Adjourned  Sittings  in  London,  after  Michaelmas 

Term,  1829. 

BEFORE  JLORD  TENTERDEN,  C.  J. 


1830. 


Jan,  20th. 


Wynne  v.  Crosthwaite  (a). 


If  EBT,  on  a  bond  for  6,000/.,  with  counts  for  money 
lent,  money  paid,  &c. 


In  debt  on  a 
bond,  purport- 
ing to  be  for  a 
loan  on  retpon^ 
dentia  on  an 

East  India  ship,  to  which  two  sets  of  special  pleas  were  pleaded,  one  set  alleging  usury,  and  the 
other  illegality  under  the  statute  19  Geo.  %  c  37,  s.  5,  it  was  left  to  the  Jury  to  say  whether  it 
was  a  bond  fide  transaction  on  ntpondeiUia,  or  a  loan  on  usury : — Htld,  on  motion  for  a  new  trial, 
the  Jury  having  found  for  the  plaintiff,  that  the  question  was  sufficiently  left  to  the  Jury,  and  that 
it  was  not  necessary,  ootwitlutaoding  the  pro?isions  of  the  IS  Geo.  2,  to  leave  it  aa  a  distinct  ques- 
tion for  them  to  say,  whether  the  money  was  or  was  not  lent  to  a  person  who  had  no  interest  m 
or  goods  on  board,  the  vessel: — StmbUt  that  pleas  of  illegality  un^ier  the  above  sUtote  should  can- 
tain  an  allegation  that  tlie  money  borrowed  was  not  intended  to  be  laid  out  in  the  parcbaae  of 
goods  to  be  put  on  board  the  vessel. 

(tf)  Omitted,  ante,  p.  120. 
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The  defendant  crared  oyer  of  the  bond,  which  was  set 
o«t  as  fottows: — "  Know  all  nen,  by  these  presents,  that 
we,  John  Wilkmson,  second  officer  of  the  Lowther  Castle,  v. 

,  •       CftOSTHWAITBLr 

in  the  service  of  the  Honourable  East  India  Company^ 
John  Croithwaate  and  James  HuUock,  of  Fenchurch  Street^ 
and  Richard  Pain,  of  Lloyd's  Coffee  House,  London, 
Gentlemen,  are  held,  and  firmly  bound,  to  Peter  Wynne, 
of  Paternoster  Row,  London,  Stationer,  in  the  sum  or 
penalty  of  6,0001,  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  Peter  Wynne,  or  to  his  cert 
tain  attorney,  executors,  administrators,  or  assigns;  to 
which  payment  well  and  truly  to  be  made,  we  bind  our* 
selves  jointly  and  separately,  and  each  of  us  by  himself^ 
and  each  of  our  heirs,  executors,  and  administratcH's,  firmly 
by  these  presents  sealed  with  our  seals.  Dated  this  Ist  day 
of  March,  in  the  sixth  year  of  the  reign  of  our  Sovereign 
Lovd  George  the  Fourth,  by  the  grace  of  God,  <^  the 
Unit#l  Kingdom  of  Great  Britain  and  Ireland,  King,  de-» 
fender  of  the  laith,  and  in  the  year  of  our  Lord  18^« 
**  Whereas,  the  above-named  Peter  Wynne,  on  the  day  of 
the  date  above  written,  advanced  and  lent  unto  the  said 
John  Wilkinson,  John  Crosthwaite,  James  Hullock,  and 
Richard  Pain,  the  sum  of  3,000/.  upon  the  goods,  mer- 
chandiaEe,  and  effects  laden  and  to  be  laden  on  board  the  ' 

good  ship  or  vessel  called  the  Lowther  Castle,  now  riding 
at  anchor  in  the  River  of  Thames,  outward  bound  to  China^ 
and  whereof  Thomas  Baker  is  commander.  Now,  the  con- 
dition of  this  obligation  is  such,  that  if  the  said  ship  or 
vessel  do  and  shall,  with  all  convenient  speed,  proceed 
and  sail  firom  and  out  of  the  said  River  of  Thames  on  a 
voyage  to  any  port  or  place,  ports  or  places  in  the  E^t 
Indies,  China,  Persia,  or  elsewhere  beyond  the  Cape  of 
Grood  Hope,  and  from  thence  do  and  shall  sail,  return,, 
and  e<»ne  back  into  the  said  River  of  Thames,  at  or  before 
the  end  and  expiration  of  thirty-six  calendar  months,  to  be 
accounted  from  the  day  of  the  date  above  written,  and  there 
to  end  her  said  intended  voyage  (the  dangers  and  casual- 


Wtnmc 


CASES  AT  NISI  PRIUS, 

ties  of  the  seas  excepted);  And  if  the  said  John 
son,  John  Crosthwaite,  James  HuUock,  and  Richard  Paiiiy 
<*•  they  or  either  of  them,  their  or  either  of  their  heirs,  exe* 

cutors,  or  admmistrators,  do  and  shall,  within  thirty  days 
next  after  the  said  ship  or  vessel  shall  be  returned  to  the  aaid 
port  of  London  from  her  said  intended  voyage,  or  at  and 
upon  the  end  and  expiration  of  the  said  thirty^x  calen- 
dar months,  to  be  accounted  as  aforesaid,  (which  of  die 
said  times  shall  first  happen),  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  Peter  Wynne,  or  to  his  executors, 
administrators,  or  assigns,  the  full  sum  of  3,660^  of  lawful 
money  of  Great  Britain,  together  with  45^  of  like  money 
per  calendar  month  for  each  and  every  calendar  month, 
and  so  proportionably  for  a  greater  or  lesser  time  than  a 
calendar  month,  for  all  such  time  and  so  many  calendar 
months  as  shall  be  elapsed  and  run  out  of  the  said  thirty- 
six  calendar  months  over  and  above  twenty  calendar  months, 
to  be  accounted  from  the  day  of  the  date  above  wiltten; 
or  if  in  the  said  voyage,  and  within  the  said  thirty-«x  ca^ 
lendar  months  to  be  accounted  as  aforesaid,  an  utter  loss 
of  the  said  ship  or  vessel  by  fire,  enemies,  men  of  war,  or 
any  other  casualties,  shall  unavoidably  happen;  and  the 
said  John  Wilkinson,  John  Crosthwaite,  James  HuUodL, 
and  Richard  Pain,  their  heirs,  executors,  or  administra- 
tors do  and  shall,  within  six  calendar  months  next  after 
such  loss,  well  aiid  truly  account  for  (upon  oath  if  requir- 
ed}, and  pay  imto  the  said  Peter  Wynne,  or  to  his  execu- 
tors, administrators,  or  assigns,  a  just  and  proportionable 
average  on  all  the  goods  and  effects  of  the  said  John 
Wilkinson  carried  from  England  on  board  the  said  ship 
or  vessel,  and  the  net  proceeds  thereof,  and  on  all  other 
goods  and  effects  which  the  said  John  Wilkinson  shall  ac- 
quire during  the  said  voyage  for  or  by  reason  of  such 
goods,  merchandizes,  and  effects,  and  which  shall  not  be 
unavoidably  lost;  then  the  above  written  obligation  to  be 
Void  and  of  none  effect,  else  to  stand  in  full  force  and  vir- 
tue.   If  the  said  ship  Lowther  Castle  should  return  to 
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(tie  port  of  London  previous  to  the  expiration  of  eighteen 
calendar  months  from  the  date  of  this  bond^  this  bond  is 
not  to  become  payable  till  the  expiration  of  the  said 
eighteen  months,  say  seventeen  months  and  thirty  days 
grace." 

The  defendant  pleaded— ^rW,  non  est  factum. 

He  secondly  pleaded,  that  the  bond  *^  was  made  and  en- 
tered into  by  him  under  and  by  virtue  and  in  pursuance  of 
a  certain  corrupt  contract  made  between  the  plaintiff  and 
him,  for  the  payment  of  usurious  interest  on  the  sum  of 
3,000/.  lent  and  advanced  by  the  plaintiff  to  him.  The 
third  plea  stated  the  bond  to  have  been  given  in  pursu- 
ance of  a  corrupt  agreement  made  between  the  plaintiff 
and  otf  the  obligors  named  in  the  bond,  for  the  payment  of 
usurious  interest  upon  the  same  sum. 

Ihe  fourth  plea  stated,  that  the  bond  was  made  in  pur- 
suance of  a  certain  unlawful  contract  and  agreement  made 
after  the  1st  day  of  August,  1746  (a),  between  die  plain* 
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(a)  The  statute  19  Geo.  2,  c.  d7» 
s.  5,  enacts,  that  from  and  after 
tiie  Ist  day  of  August,  1746,  "  all 
and  every  sum  and  sums  of  money 
to  be  lent  on  bottomree  or  at  re- 
spondentia,  upon  any  ship  or  ships 
belonging  to  any  of  his  Mi^esty's 
subjects,  bound  to  or  from  the 
Ea^t  Inifies,  shall  be  lent  only  on 
the  ship  or  on  the  merchandize  or 
effects  laden  or  to  be  lad^  on 
board  of  such  ship,  and  shall  be 
80  expressed  in  the  condition  of 
the  bond,  and  the  benefit  of  sal- 
vage shall  be  allowed  to  the  len- 
der, his  agents  or  asagns,  who 
alone  shall  have  a  right  to  make 
assurance  on  the  money  so  lent; 
and  no  borrower  of  money  on 
bottomree,  or  at  respondentia  as 
aforesaid,  shall  recover  more  on 
any  assurance  than  the  value  of  his 


interest  on  the  ship,  or  in  the  mer- 
chandises or  effects  laden  on  board 
of  such  ship,  exclusive  of  the  mo- 
ney so  borrowed  s  and  in  case  it 
shall  appear  that  the  value  of  his 
share  in  the  slup,  or  in  the  mer- 
chandises or  effect^  laden  on  board, 
doth  not  amount  to  the  full  sum  or 
sums  he  hath  borrowed  as  afore- 
said, such  borrower  shall  be  re- 
sponsible to  the  lender  for  so  much 
of  the  money  borrowed  as  he  hath, 
not  laid  out  on  the  ship,  or  iner«. 
chandizes  laden  thereoii,  with  law- 
ful interest  for  the  same,  together 
with  the  assurance*  and  all  other 
charges  thereon,  in  the  proper^ 
tion  the  money  not  laid  out  shall 
bear  to  the  whole  money  lent,  not* 
withstanding  the  ship  and  mer- 
chandizes be  totallv  lost." 
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tiff  and  defendant,  whereby  it  was  agreed,  ''  that  the  saidt 
plaintiff  shonld  lend  and  advance  unto  the  said  defendmt 
9.  the  sum  of  3flOOL,  and  should  forbear  and  give  day  of 

piqrment  thereof  unto  the  said  defendant,  for  the  time  and 
times,  upon  the  terms  and  conditions  in  the  said  conditioo 
of  the  said  writing  obligatory  mentioned;  and  fiirthery 
that  the  said  John  Wilkinson  and  the  said  defendant,  and 
the  said  James  Hullock  and  Richard  Pain,  who,  at  the 
tune  of  making  the  said  unlawful  contract  and  agreement, 
had  not  skipped  or  laden  any  wares  or  raerchandissea  in  or 
on  board  the  said  ship  or  vessel,  in  the  said  conditicMi  of 
the  said  writing  obligatory  mentioned,  on  the  said  intend-^ 
ed  voyage  therein  mentioned,  should  not,  nor  shouU  any 
or  either  of  them,  load  or  ship  any  wares  cfr  merchandises 
in  or  on  board  of  the  said  ship  or  vessel  on  her  said  ii^ 
tended  voyage;  and  that,  for  the  purpose  of  securing  unto 
the  said  plaintiff  the  repayment  of  the  said  principal  sum, 
&c.,  they,  die  said  John  Wilkinson,  &c.  should  make  and 
execute,  &c.  the  said  writing  obligatory."    The  plea  then 
averred,  that  the  money  was  lent,  and  the  bond  in  fact 
execMted,  delivered,  and  received  in  pursuance  of  such  un* 
lawful  agreement.    It  concluded  with  the  foDowing  sSht^ 
gatioiis: — **  And  the  said  defendant  in  fact  further  saith, 
that  no  wares  or  merchandizes  whatsoever  of  or  belonging 
to  the  said  John  Wilkinson,  or  to  the  said  defendant,  or  to 
the  said  James  Hullock  or  Richard  Pain,  were  ever  laden 
or  intended  to  be  laden  in  or  on  board  of  the  said  ship  or 
vessel  in  the  said  condition  mentioned,  on  the  said  in« 
^nded  voyage  therein  mentioned;  and  that  no  risk  or  ha* 
zard  could  therefore  poBsiUy  happen  ta  the  said  phnitiff 
of  losing  the  said  sum  of  3,000/.,  or  any  part  thereof;  and 
that  the  sealing  or  delivery  of  the  said  writing  obBgatory, 
in  the  said  first  count  mentioned,  was  a  mere  colouraUe 
pretext  and  wnUn^wl  device;  and  that  the  said  contract  or 
agreement  was  an  unlawful  wagering  contract,  made  and 
entered  into  contrary  to  the  form  of  the  statute  in  suck 
case  made  and  provided,  whereby  and  by  force  of  the, 
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same  statute^  the  said  supposed  writing  obligatory  in  the 

said  first  count  mentioned,  was  and  is  whoUy  void  ia       wtnnb 


law/*  &c.  &c.  ^       •• 

The  Jifih  plea  stated  the  contract  to  be,  that  the  plain* 
tiff  should  lend  and  advance  the  money  to  Wilkinsan^  far 
the  use  of  the  defendani. 

The  sixth  plea  stated,  that,  at  the  time  of  making  the 
contract,  &c.  the  said  ship  or  vessel  called  the  Lowthor 
Caatle,  being  tiien  a  ship  belonging  to  certain  hege  sub< 
jects  of  our  Lord  the  King,  was  then  riding  at  anchor  in 
the  River  Thames,  and  bound  on  a  voyage  to  the  East 
Indies  and  China;  and  that  the  smd  drfendant  was  not 
then  in  any  respect  interested  in  any  "goods ^  teares^  mer-* 
ehandizes,  or  effects  of  the  said  John  Wilkinson,  shipped^ 
or  intended  to  be  shipped,  on  board  of  the  said  ship  or 
vessel,  of  all  which,  %c*  the  said  plaintiff*  had  notice;  and 
thereupon,  after  the  1st  day  of  August,  1746,  &c«,  it  was 
corruptly,  and  against  the  form  of  the  statute,  &c.  agreed 
by  and  between  the  said  plaintiff  and  the  said  defendant, 
that,  &c.  [The  plea  here  set  out  almost  in  the  same  terms  a 
similar  contract  to  that  mentioned  in  the  fourth  plea,  with 
similar  averments  of  the  lending  of  money  and  the  seating 
and  delivering  of  the  bond,  and  then  proceeded  as  ibl« 
Iows]:«.And  the  said  defendant  in  fact  further  aaith,  that 
the  said  ship  or  vessel  did  afterwards  proceed  upon  and 
perform  the  said  last  mentioned  intended  eoyage,  and  re- 
turned in  good  safety  to  London,  to  wit,  ftc,  at  &e»  And 
that  no  goods,  wares,  merchandiaes,  or  effects  of  the  said 
John  WiUiason,  were,  at  the  time  of  the  making  of  the 
said  last  mentioned  corrupt  and  unlawful  agreement,  nor 
at  any  time  after  during  tiie  continuance  of  tiie  same  voy* 
age,  or  before  the  return  of  the  said  ship  or  vessel  fromt 
the  said  voyage  to  London,  shipped  in  or  on  board  of  the 
said  ship  or  vessel  in  which  he  the  said  d^endant  was  in 
any  respect  interested;  and  die  said  defendant  in  fact 
further  saith,  that  the  said  last  mentioned  contract  was  an 
unlawful  wagering  contract,  and  the  said  writing  obliga- 
tory a  shift  and  cotitricance,  under  colour  and  pretence 
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i^a  loan  upon  respondentia  upon  the  goods  and  effects  of 
the  said  Jphn  Wilkinson^  shipped  in  and  on  board  of  the 
V-  said  ship  or  yessel  in  the  said  last  mentioned  voyaffe.  to  se- 

Crosthwaite*' 

cure  to  the  said  plaintiff^  more  than  at  the  rate  of  51.  per 
cent.'*  &c.  &£• 

The  seventh  plea  stated,  that,  at  the  time,  &c.  **  no  goods, 
wares,  merchandizes,  or  effects  of  the  said  John  FPtftm- 
son,  or  of  the  said  defendant,  or  either  of  them,  were 
shipped,  or  intended  to  be  shipped,  on  board  of  the  said 
ship  or  vessel/'  of  which  fact  it  averred  that  the  plaintiff' 
had  notice.  In  other  respects  it  was  similar  to  the  sixth  plea. 

The  eighth  plea  was  similar  to  the  sixth  and  seyenth, 
except  that  it  only  averred  that,  at  the  time,  &c.  no  goods, 
&c  of  the  said  defendant  were  put  on  board,  or  intended 
to  be  put  on  board. 

The  ninth  plea  contanied  no  averment  as  to  the  goods 
put>  or  intended  to  be  put,  on  board. 

The  tenth  plea  was  nil  debet  to  the  money  counts. 

The  plaintiff*,  in  his  replication,  joined  issue  upon  the 
pleas  of  non  est  factum  and  nil  debet.  He  then  replied  to 
each  of  the  first  five  special  pleas,  that  the  writing  oUi« 
gatory,  in  the  declaration  mentioned,  was  made  by  the 
defendant  ybr  a  good  and  lauful  consideration,  and  not  in 
pursuance  of  the  corrupt  and  unlawful  agreement,  or  for 
the  purposes  mentioned  in  it. 

The  replication  to  the  seventh  plea,  in  addition  to  the 
statement  that  the  bond  wi^s  given  for  a  lawful  consider- 
ation, contained  these  words,  **  and  without  the  said  plain- 
tiff^ having  notice  that  no  goods,  wares,  merchandizes,  or 
effects  of  the  said  John  Wilkinson,  or  of  the  said  defend* 
ant,  or  either  of  them,  were,  at  the  time  of  the  making  of 
the  said  supposed  agreement,  shipped,  or  intended  to  be 
shipped,  on  board  of  the  said  ship,*"  &c.  The  replications 
to  the  eighth  and  ninth  pleas  were  similar  to  those  to  the 
second,  third,  fourths  fifth,  and  sixth.  The  defendant 
joined  issue  upon  these  replications. 

From  the  evidence  on  the  part  of  the  plaintiff^,  it  appear* 
ed  that  Wilkinson,  the  first  obligor  in  the  bond,  was,^  as. 


Wynne 


MICHAELMAS  TERM,  10  GEO,  IV. 

«tated  there,  second' oflScer  of  the  Lowther  Castle,  a  ship 
fai  the  East  India  Company's  Seryice;  that  Crosthwaitei 
the  defendant,  the  second  obligor  in  the  bond,  was  the  »- 
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managing  owner  of  that  vessel;  that  the  plaintiff,  who  was 
a  stationer  in  the  city,  was  in  the  habit  of  lending,  on  re* 
spandeniia,  extensively  to  persons  in  the  Blast  India  trade 
*only;  that  the  defendant,  and  HuUock,  the  third  obligor 
in  the  bond,  had  made  an  affidavit,  in  which  it  was  stated, 
that  they  and  Wilkinson  were  part  owners  of  the  vessel 
in  question;  that  when  the  bond  was  executed,  the  plain- 
tiff signed  a  cheque  for  2,992L;  and  that  an  insurance  had 
been  effected  by  him  on  the  bond  as  a  respondentia  bond. 
It  was  admittedj  that  the  ship  sailed  on  her  voyage  and 
returned  in  about  fourteen  months. 

From  the  cross-examination  of  one  of  the  plaintiffs 
witnesses,  it  appeared  that  the  plaintiff  had,  previously  to 
the  transaction  in  question,  discounted  for  Crosthwaite, 
the  defendant,  and  for  Pain,  in  conjunction  with  him — 
Pain  was  the  fourth  obligor  in  the  bond. 

Brougham,  for  the  defendant. — ^The  defence  in  this 
case  is  twofold — Firti,  that  usury  was  contemplated — and 
Secondly,  that,  if  it  was  a  loan  on  respondentia,  it  was  not 
such  as  the  law  allows.  With  respect  to  the  first,  if  parties 
intending  merely  to  lend  and  borrow  have  recourse;  as  a 
shift,  to  a  pretence  of  respondentia,  it  is  usury,  and  the 
bond  is  vend.  In  the  case  of  Lord  Chesterfield  y.  Jan^ 
sen  (a).  Lord  HarduAche  says:  "  Though  money  is  to  be 
advanced  upon  a  risk,  which,  upon  a  contingency,  may  be 
totaDy  lost,  it  is  still  a  loan  of  money,  and  all  the  books 
treating  of  bottomry  call  it  money  lent  on  bottomry.  Be- 
sides, this  is  plain,  by  the  express  words  of  the  statute 
1 1  Hen.  7,  c.  8,  which  shews  they  understood  that  an  ad- 
venture might  be  inserted  in  a  contract  of  release;  and  it 


(o)  2  Ves.  125,  the  judgment      152  of  the  4th  edition  by  Belt,  in 
of  tlie  Lord  Chancellor  is  at  page      1818. 
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is  observable,  thai  this,  if  real  and  fair,  exempted  ii  from 
the  laws  of  usury,  ^ough  at  that  time  all  kind  of  usury 
^  or  takinff  interest  was  unlawfuL    By  the  law  of  Ensrland, 

therefore,  the  insertion  of  a  contmgency  will  not  of  itself 
prevent  a  contract's  being  a  loan.  Consider  the  result  of 
the  cases  cited  on  the  statute  of  usury «  which  I  will  not 
repeati  but  only  deduce  proper  and  natural  inferences  from 
them — First,  if  there  is  a  loan  on  contingency,  in  consi- 
deratton  whereof  a  higher  interest  than  the  law  allows  is 
contracted  for  forbearance,  if  the  risk  goes  only  to  die  in- 
terest or  premium,  and  not  to  the  principal  also,  though 
real  and  substantial  risk  is  inserted,  it  is  contrary  to  the 
statute,  because  the  money  lent  is  not  in  hazard,  but  safe 
in  all  events,  and  no  regard  is  then  had  whether  the  con* 
tingency  is  real  or  colourable,  as  appears  from  what  lyod- 
deridge,  J.,  says  in  Roberts  v.  Tremayn,  who,  by  the  way, 
takes  it  for  granted  that  such  a  loan  may  be  with  us  on  con- 
tingency. Next,  if  the  contingency  extends  to  both,  and 
there  is  a  higher  rate  than  the  law  allows,  regard  is  had 
whether  a  bond  fide  risk  is  created  by  the  contingency,  or 
whether  only  colourable  s  for,  if  so,  courts  of  law  hold  it 
eontrary  to  the  statute,  because  it  is  an  evasion  to  get  out 
of  the  statute,  which  is  prohibited  by  the  law  itself.** 

Now,  it  appears,  in  the  present  case,  from  the  evidence 
of  one  of  the  plaintiff's  witnesses,  that  the  plaintiff  had 
been  lending  money  before  to  Crosthwaite,  and  from  diis 
it  may  be  inferred,  that  the  advance  was  a  loan  to  him 
at  usurious  interest,  and  not  really  a  transaction  of  re* 
tpondenOa. 

In  the  second  view  of  the  case,  the  question  will  be  un* 
der  the  5th  section  of  the  19  Geo.  2,  c.  S7  (a),  whether 
Wilkinson  was  really  the  borrower  or  not.    I  shall  prove 


(a)Ft(/«,aitfeyp.  ISlywheretliat  subjects  of  Great   Britain,  and 

section  is  set  out,  the  title  of  the  on  merchandises  or  effects  laden 

act  is,  "  An  act  to  regulate  in-  thereon." 
surance  on  ships  belonging  to  the 
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that  Crosthwaite  was  the  borFOwer,  and  that  WflkinBon 
was  merely  a  nominal  party.  Crosthwaite  neidier  had,  nor 
intended  to  have,  any  goods  on  board.    But  even  if  the  v- 

loan  was  in  reality  to  Wilkinson,  it  would  not  be  legal;  for 
I  shall  shew  that  he  had  not  any  interest  in  the  cargo,  be- 
cause he  had  sold  his  privilege  of  stowage,  which  belonged 
to  him  as  an  officer  of  the  ship.  The  question  of  usury 
will  be  a  question  for  the  Jury.  The  question  upon  the 
statute  will  resolve  itself  into  a  matter  of  law. 


Lord  Tbntbrdek,  C.  J. — ^At  present  it  strikes  me  that 
there  is  only  one  question,  0f«.  whether  this  was  usury. 
The  ground  of  the  prohibition  is,  that  it  is  a  colour. 

On  the  part  of  the  defendant,  it  was  first  proved  by  a 
clerk  in  the  house  of  lices  &  Co.,  who  were  the  defend* 
ant's  bankers,  that  he  received  payment  from  Perring  •& 
Co.  on  behalf  of  the  firm  of  Wilkinson  &  Crosthwaite 
(Crosthwaite  being  then  the  only  surviving  member),  of 
the  check  for  2,992/.,  which  the  plaintiff  had  signed.  It 
appeared  that  the  Mr.  Wilkinson  who  had  been  in  part- 
nership with  Crosthwaite  was  an  uncle  of  the  Mr.  Wilkin« 
8on  who  executed  the  bond. 

Mr.  Pain,  the  fourth  obligor,  was  then  called  as  a 
witness,  he  was  objected  to  on  the  part  of  the  plain- 
tiffy  on  the  ground  that  he  was  liable  to  an  action  for  con- 
tribution. 

On  the  part  of  the  defendant,  it  was  answered,  that  the 
money  having  been  proved  to  have  passed  into  the  hands 
of  the  defendant,  he  could  not  maintain  any  action  for  con<- 
tribution  in  respect  of  it. 

To  this  it  was  replied,  on  the  part  of  the  plaintiff,  that 
the  argument  on  the  part  of  the  defendant  assumed  the 
very  point  in  issue,  viz.  that  the  defendant  was  the  only 
principal,  whereas  that  fact  was  not  established,  and  on 
the  face  of  the  bond  they  all  appeared  as  principals. 


Wynsb 
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Lord  Tenterdbn,  C.  J. — In  general,  a  co-obligor  eta^ 
not  be  a  witness.    My  difficulty  is,  that  it  is  not  at  present 
V.  established  that  the  defendant  was  the  prindpal.     The 

money  might  have  got  into  his  hands  fifom  any  of  the  other 
parties.     I  think  that  the  witness  must  be  released. 

Proper  releases  were  then  produced,  and  the  witness 
was  allowed  to  be  examined.  He  stated,  that  he  had 
known  the  defendant  nearly  thirty  years,  and  the  plaintiff 
for  several  years  previous  to  the  year  18S5;  and  that,  on 
several  occasions,  before  that  time,  the  plaintiff  had  dis- 
counted bills  drawn  by  him  (the  witness)  and  accepted  by 
the  defendant;  that,  in  the  month  of  February,  1825,  he 
applied  to  the  plaintiff  to  discount  for  the  defendant;  but 
he  decUned,  saying,  that  his  surplus  funds  were  reserved  for 
loans  on  respondentia  f  that,  on  the  next  day  he  went  again 
to  the  plaintiff  by  desire  of  the  defendant,  and  asked  bini» 
referring  to  the  Lowther  Castle,  if  he  would  lend  to  the 
defendant  on  respondentia;  that  the  plaintiff  said  he  would 
not,  as  the  defendant  was  not  an  officer  of  the  ship,  but 
that  he  would  lend  to  the  captain  or  any  officer  of  die 
ship,  and  take  the  defendant's  security ;  and  that  he  after- 
wards told  the  plaintiff  that  Wilkinson  was  to  be  the  prin- 
cipal in  the  bond. 

Mr.  Wilkinson  was  then  called  and  examined  (a). — ^He 
stated,  that  he  was  imder  obligations  to  the  defendant, 
and  that,  in  consequence,  at  his  solicitation,  he  consented 
to  enter  into  a  joint  bond  with  him,  and  went  to  the  plain- 
tiff, whom  he  had  never  seen  before,  for  the  purpose  of 
executing  it;  that  nothing  was  said  about  his  privilege  of 
stowage,  (which  he  parted  with  about  that  time,  but  whe- 
ther before  or  after  he  could  not  tell);  that  he  had  not 
given  any  authority  to  Pain  or  the  defendant,  or  any  body 
else,  to  borrow  money  of  the  plaintiff  for  him ;  that  he  did 
not  receive  any  of  the  money,  but  a  cheque  was  laid  upon 


(a)  This  witness  was  released,  as  was  also  Mr.  Hullock»  who  was  ex- 
amined after  liim. 
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*ibe  table,  which  the  defendant  took  up;  that  the  bond 

was  not  read  over  to  him,  as  he  trusted  to  the  defendant;        wyniie 

that  he  had  not  any  goods  on  board  the  ship;  and  that  he  *• 

11  iiri  CROtTHWAITB. 

did  not  know,  till  after  his  return,  either  that  the,  bond  was 
a  re^HmdentiahonAt  or  that  Pain  had  any  thing  to  do  with 
the  transaction. 

The  only  other  witness  called  for  the  defendant  was 
Mr.  Hullocky  and  from  his  evidence  it  appeared ,  that  the 
defendant  had  the  whole  of  the  money  for  which  the  bond 
was  given ;  that  Pain  became  bankrupt  in  September ,  1825 ; 
that  the  plaintiff  applied  to  the  defendant,  who  was  Pain's 
|>rincipal  creditor,  and  told  him  that  he  should  prove  un- 
der Pain's  commission;  that  the  defendant  objected,  and 
said,  he  ought  not  to  prove,  as  the  ship  had  not  arrived, 
and  the  bond  was  not  due;  to  which  the  plaintiff  replied, 
that  if  he  got  a  dividend  there  would  h^  so  much  less  for 
the  rest  to  pay;  that  a  day  or  two  afterwards  the  plaintiff 
went  again  to  the  defendant,  who  gave  him  two  acceptan- 
ces, to  the  amount  of  600/.,  which  were  subsequently  paid 
in  lieu  of  his  proving  against  Pain's  estate. 

On  the  part  of  the  plaintiff  it  was  contended,  that  he 
was  entitled  to  recover,  as  he  could  not  know  whether 
goods  were  shipped  or  not;  and  that  the  Legislature  had 
only  provided,  that,  when  no  goods  were  shipped,  the  bor- 
rower should  not  be  allowed  to  take  advantage  of  his  own 
fraud.  As  to  the  question  of  whether  it  was  a  responden- 
tia transaction,  it  was  contended,  that  the  dealing  between 
the  plaintiff  and  defendant,  with  respect  to  the  bills  of  ex- 
change, shewed  clearly,  that  both  of  them  so  consider- 
ed it. 

Lord  Tenterden,  C.  J.,  in  his  summing,  up,  said — 
This  is  an  action  on  a  bond  purporting  to  be  on  respon- 
dentia. The  question  is,  whether  it  was  really  a  loan  at 
respondentia,  or  was  merely  a  loan  to  which  the  form  of  a 

VOL.  IV.  o 
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rftptmAniim  wm  gitco  a$  a  ookair  toendAr  the pkmCiF 
^^^^^      to  get  more  than  \tg9l  interest.    On  the  face  ef  the  instro- 


*-  Ment  it  purpofts  to  be  ob  retpamdeaiia.    If  the  ship  bed 

been  lost,  the  money  would  have  been  mat  too.  Itia«>f 
no  censeqqMce  to  the  phuntiff,  whether  Wilunaon  aflow- 
ed  Crosthwaite  to  have  the  money  afterwards  or  neC  If 
you  think  it  was  bond  fide  a  transaction  on  reipondemHa^ 
then  you  wiD  find  your  verdict  fiar  the  phdiMiflr;  if  on  the 
contvaty,  then  yon  wift  find  for  the  defendant. 

Verdict  fivr  thepkiiiliS: 

Searktt,  A.  G.»  Caw^tt^  Wigkhman,  and  J.  H.  Uopd, 
Sm  the  jiaioAS. 

Brougham^  and  Chiitt/t  for  the  defendant. 

[  Attonid— Dsve  4r  Bkhard$9n,>  wd  SamAft  if  Stms^ 


In  the  ensuing  Hihry  Term,  Brougham  moved  for  a 
new  trial,  on  the  ground  that  his  Lordship  ought  to  have 
kept  the  two  questions  of  usury  and  iUegahty  under  the 
statute  as  distinct  questions ;  and  that  he  should  have  left 
it  to  the  Jury  to  say,  whether  the  loan  was  actually  to 
Crosthwaite  or  not,  as  that  was  material  under  the  act 
of  Parliament. 

But  the  Court  refused  to  grant  a  rule,  being  of  opinion 
that,  in  efE^ct,  the  direction  to  the  Jury  was  sufficient; 
and — 

Parke,  J.,  expressed  a  doubt  as  to  whether  the  defend- 
ant's pleas  went  far  enough  to  raise  the  question  of  ille- 
gality under  the  statute,  there  being  no  averment  that  it 
was  not  intended  to  kty  out  the  money  borrowed  in  the 
jntrchoie  of  goods  to  be  put  on  board  the  ship. 
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Sittings  at  Wegtmnster,  after  Hilary  Term,  1830. 


BKVORE  LORD  TENTBRDEN^  C.  9. 


Carter  v.  Warn  b  and  Another.  ^<?^«  ^^th. 

jL  he  declaration  stated^  m  substance^  that  on  the  S4th  Trustees  under 
March,  1894,  by  mdaiture  between  the  plabtiff  and  one  f",  the^e'l^efit 


James  Edwards,  the  said  plamtiflP  demised  to  the  said  ^^^^^^^^^ 
Jasies  Edwaids,  his  execntoi^  and  administmtors,  a  house  assignees  under 

11  m.i<A  i>the  Bankrupt 

and  garden  at  Tsnokenham,  for  twenty-one  years,  from  and  insolvent 
the  leSth  of  September  then  next  ensuing,  at  the  rent  of  ^^a^Ts^n?bie 
SOifc,  payable  quarterly;  and  that  Edwards  corenanted  to  ^"*^J*^J**J^'**J!I 
pay  the  rent  and  to  keep  the  premises  in  repair.    It  then  ly  held  under  a 
avennedy  that,  on  the  I6tfa  of  May,  18^,  *'  all  the  esiaUf  debLrJunbt 
right,  title,  interest,  term  of  years  yet  to  come  and  unex*  f^fhVbet!^!of 
pired,  propevtTr  profit,  ^laim,  and  demand  whatsoever,  of  the  creditors  or 

not,  but  if  they 

him  the  uM  JameB  Edwards,  of,  in,  and  to  the  said  de^  actinsuchaway 
mieed  premeee,  with  the  appurtenances,  6jr  assignment  "el^wlrf  Ua 
thereof  then  and  there  made,  legatty  came  to  and  tested  if^^^^^^^ 
in  the  said  defendants  i  whereupon  and  whereby  the  said  with  the  proper- 
defendmu  then  and  th«re  entered  into  md  npan  aU  and  ^T.^t^f^j'^T 
su«uhrtfoMM<2ml»e<f/}r«M«M«,  with  the  appiirtenaiices,  J^SiJ^^^dS 
and  heeamc  and  wtete  thereof  possessed,  and  oentinued  ii>^«  t>>em- 

selves  personal* 

thereof  possessed,  mntil  and  upon  the  39th  day  of  Septem*  ly  liable  for  the 
ber,  1889,  ke.    The  deiJhitatioH  then  elahned  two  quar-  ^r^rfom""* 
tors'  rent,  as  ha?inir  become  due  from  the  defendants  since  ""^  of  cove- 
the  assignrnent;  and  also  compkined  that  the  defendants 
did  not  repair,  but  that,  on  the  contrary,  the  premises, 
with  the  fljitures,  &c.,  had  become  ruinous,  dilapidate* 
ed,  &c. 

The  defendants  pleaded,  first,  that  the  indenture  was 
not  Edwards^s  deed.  Secondly^  that  aH  the  estate,  &c.  of 
Edwards  in  the  premises  did  not  vest  in  them  by  assign- 
ment, as  alleged  in  the  declaration.     And  thirdly,  (protest- 


Carter 

V, 
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ing  that,  the  estate  of  Edwards  did  not  come  to  them  hy 
assignment),  that  they  did  keep  the  premises  in  repair. 
The  plaintiff  was  the  owner  of  a  house  and  garden  at 
Warhb.  Twickenham,  and,  in  March,  1824,  granted  a  lease  of 
them  for  twenty-one  years,  at  the  rent  of  SOL,  to  a  person 
named  Edwards,  who  carried  on  the  business  of  a  shoemaker 
on  the  premises,  till  the  month  of  ilfay,  1829,  when  he 
became  embarrassed,  and  executed  an  assignment  to  the 
defendants,  Mr.  Wame  and  Mr.  Deeds,  who  were  two  of 
his  principal  creditors,  {inter  alia),  of  all  kUpersatud  cm* 
tate  and  effects  whatsoever,  and  all  his  estate  and  interest 
therein,  To  hold  the  same  upon  trust  for  the  benefit  of 
his  creditors  generally.  This  assignment  was  executed  by 
Edwards,  by  the  defendants,  and  by  several  other  credi- 
tors of  Edwards,  and  contained  a  release  of  all  claims  and 
demands  upon  him.  No  mention  was  made  of  the  lease  in 
the  assignment.     Edwards  paid  his  rent  up  to  ChrisAmas, 

1828,  and  continued  in  possession  till  the  SSrd  of  Utajf, 

1829,  which  was  about  a  week  after  the  date  of  the  assign- 
ment* On  the  2nd  of  June  following,  a  sale  took  place  of 
the  stock  in  trade,  and  the  house  and  shop  fixtures;  and 
the  catalogue  stated,  that,  on  the  same  day,  would  be  sold 
**  the  valuable  lease  of  the  premises,  with  commanding 
shop,  held  for  an  unexpired  term  of  sixteen  years  firc»a 
Lady-d^y  preceding,  at  the  low  rent  of  20/.  per  anmsim,'' 
and  described  the  sale  as  to  be  made  without  reserve,  un- 
der a  deed  of  assignment  for  the  benefit  of  creditors,  and 
contained  a  list  of  fixtures,  some  of  them  belonging  to  the 
plaintiff,  and  some  of  them  put  up  by  Edwards.  The 
lease  was  bought  in,  but  all  the  fixtures,  &c.  were  sold  by 
direction  of  the  defendants,  and  the  premises  were  much 
injured  by  their  being  taken  down  and  carried  away*  After 
this,  the  attorney  for  the  defendants  paid  the  plaintiff  5iL 
for  a  quarter's  rent  up  to  Lady-day,  and  tendered  him  the 
lease  and  the  key  of  the  premises,  which  the  plaintiff  re- 
fused to  accept. 

Lord  Tenterden,  C.  J.,  (in  summing  up),  said^— The 
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question  in  this  case  is,  whether  the  defendants  have  made 
themselves  personaUy  liable?  The  assignment  by  Edwards 
is  in  Tery  general  terms;  viz.  of  all  his  personal  estate  and 
effects  whatsoever,  and  all  his  estate  and  interest  therein. 
It  appears  that  the  lease  was  not,  at  that  time,  thought 
of,  nor  does  it  appear  to  have  been  mentioned  in  the  deed* 
It  has  been  decided  (a),  that  assignees  of  a  bankrupt  are 
entitled  to  a  reasonable  time  to  see  whether  they  can,  with 
propriety,  take  to  the  leasehold  property  of  the  bankrupt; 
and  I  consider  that  trustees,  under  an  assignment  for  the 
benefit  of  creditors,  are  to  be  'considered  as  in  the  same 
situation  in  this  respect  with  assignees  of  a  bankrupt.  But 
if  they  go  beyond  what  is  necessary  to  ascertain  the  value  of 
the  interest,  and  act  as  if  the  property  were  vested  in  them, 
in  that  case  they  will  be  personally  liable.  The  particu- 
lars of  sale  describe  the  property  thus, "  The  valuable  lease 
of  the  premises  with  commanding  shop,  held  for  an  unex- 
pired term  of  sixteen  years,  from  Lady-day  last,  at  the  low 
rent  of  SO/,  per  annum;**  and  there  is  also  a  catalogue  of 
the  fixtures.  Now,  the  question  for  you  will  be,  did  the 
defendants  act  in  such  a  way  as  to  render  the  premises  of 
less  value  to  the  landlord,  and  did  they  act  as  if  the  pro- 
perty were  vested  in  them;  if  you  think  they  did,  then  you 
will  find  your  verdict  for  the  plaintiff;  but  if  you  should 
think  that  they  did  nothing  more  than  attempt  to  ascer- 
tain whether  a  profit  could  be  made  of  the  lease  or  not, 
then  you  will  find  your  verdict  for  the  defendants. 

Verdict  for  the  plaintiff,  40/. 

Law,  and  Plait,  for  the  plaintiff. 
F.  Pollock,  for  the  defendants. 

[Attomies — Carter  Sf  G.,  and  Lawrence*"] 

(a)  Vide  Capeland  v.  Stephens,  1  to  aflsignees  under  the  Insolvent 

B.  &  A.  593;   Turner  v.  Bichard-  Debtors'  Act,  vide  Lindsay  y,  Lim- 

son,  7  East,  335;  and  Hastings  v.  hert,  Vol.  2  of  these  Reports,  p. 

TFt&ow,  Holt's  N.  P.  C.  290.  The  526. 
same  also  is  the  case  with  respect 
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J  830. 

Adjourned  Sittings  in  London  after  HUarjf  Term, 

.     1830. 

BEFORE  LORD  TBNTEROEN,  C  J- 


Feb.  19/A.  Roach  t?.  Tuompson. 

The  plaintiff  ASSUMPSIT  for  money  lent,  money  paid,  and  upon  an 

bui  fOT^HS^.,*  account  stated.    Plea — General  isBue. 

mUiSoTSfT.  ^*  appeared,  from  the  evidence  of  Mr.  Nias,  (who  had 

who  gaTe  it  to  been  released  by  the  plaintiff),  that,  on  the  3rd  of  August, 

N.  for  a  pardcur  ___  iii  m/<ii- 

lar  purpose;  N.  1827,  a  person,  named  Tanner,  had  drawn  the  followii^ 

borrowed  10/.      ,  ••«     ^         i 

of  the  defend-     Wll  of  exchange :  — 

ant,  and  gave 

him  this  bill  aa  *        ,  a  *»    ^     «  o-^p* 

a  flecuriiy.  **  London,  August  Srd,  IdkT. 

This  sum  of  10/: 

was  repaid  by         «'  Twclve  months  after  date,  pay  to  my  order,  14S/.  8#, 

N..butthcbm   •      ,         ,  .      j„ 

was  not  given      oa. ,  value  received. 

up,  and  the  de- 
fendant indors- 
ed it  for  value         This  bill  was  accepted  by  the  plaintiff  for  the  accommo- 

when  it  was  dation  of  Tanner,  and  indorsed  by  the  latter.  It  fbrther 
wuwrbJ^'thc  appeared,  that  Tanner  had  given  this  bill  to  Mr.  Nias,  for 
plaintiff  and  T.  the  purposc  of  retiring  some  acceptances  of  Tanner  that 
and  the  plaintiff  were  ovcrdue;  however,  the  bill  was  not  so  applied,  and 

ofthe  biiirand  Mr,  Nias  Stated,  that,  in  the  month  of  September  or  Oc- 
the  costs  of  both  ^^jjgj.  j^  ^^^  y        i^g  ^^^g  a  Igttgy  to  the  defendant,  stat- 

arrests:— '//eca,  ^        ^  ' 

that  the  plain-  ing  that  he  was  going  into  the  country,  and  wished  &r  a 

to  recover  the  loan  of  SO/.,   and  he  inclosed  this  bill  in  the   letter 

biii^froni^he'de-  ^^  ^  security  for  the  loan.    The  defendant,   who  had 

fendant,  but  not  jj^d  prcvious  transactions  with  Mr.  Nias,  did  not  ad- 

the  costs  of  the  *^  »  • 

two  arrests.  vance  the  so/.,  but  sent  a  sum  of  10/.,  which  was  after- 
wards repaid  by  Mr.  Nias,  in  account,  he  omitting  to  ask 
for  the  return  of  this  bill.  Some  time  after  this,  the  re- 
turn of  the  bill  was  asked  for,  and  the  defendant  then  said, 
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thai  Mn  Kaig^l  lud  received  it  from  him  (the  defehdflnt)i 
and  had  given  value  for  it  After  this,  both  the  pfauntiff 
and  Tanner  were  arrested  at  the  suit  of  Mr.  Knight,  and 
the  phuntifif  paid  both  the  amount  of  die  bill,  and  the  costs 
of  the  two  arrestB;  all  of  which  he  now  sought  to  recover 
back  from  the  defendant. 

Campbeti,  for  the  defandaxit,  adked  the  Jury  to  discre- 
dit the  evidence  of  Mr.  Nias,  and  to  consider  whether  this 
bill  had  not  been  sent  by  Mr.  Nias  to  the  defendant  as  a 
payment,  and  not  as  a  security  for  WL 

Lord  Tenterden,  C.  J.  (hi  summing  up) — The  dmple 
question  here  is,  whether  this  bill  was  deposited  by  Mr. 
Nias,  as  a  temporary  security  for  an  advance  of  lOf.,  that 
sum  having  been  since  repaid.  For,  if  Mr.  Nias  deposit- 
ed it  as  a  security  for  a  particular  8um»  and  that  sura  has 
been  repaid,  the  defendant  would  not  be  entitled  to  hold 
this  bill  as  against  the  plaintiff.  This  being  a  bill  that 
did  not  beloQg  to  Mr.  Nias,  the  defendant  could  not  hold 
it  as  against  the  owner,  for  any  more  than  he  actuaDy  ad- 
vanced upon  it;  and  though  he  might  have  a  right  to  hold 
it  as  agamst  Mr.  Nias,  for  the  amount  of  an  unsettled  ao- 
Gounty  yet  he  cannot  hold  it  as  against  die  owner,  for  more 
than  he  actually  advanced  upon  it.  Another  circumstance 
worthy  of  notice  is^  that  this  bUl  has  never  been  indorsed 
by  Mr.  Nias.  If  he  sent  it  as  a  security  for  a  small  ad- 
vance, he  probably  would  not  indorse  it;  but,  if  he  had 
sent  it  as  a  satis£stction  of  a  debt,  he  would  most  likely  have 
put  his  indorsement  upon  it.  If  you  are  of  opinion  that 
this  bill  was  placed  in  the  hands  of  the  defendant  as  a  de- 
posit for  this  loan  of  10/.,  and  that  that  sum  has  been  re- 
paid, the  defendant  had  no  right  to  retain  this  bill,  and 
the  plaintiff  is  entitled  to  a  verdict.  But,  I  thii^  that  the 
plaintiff  cannot  recover  the  costs  of  the  arrests  against  the 
defendant,  because  this  bill  being  in  the  hands  of  Mr. 
t,  as  against  whom  the  jwesent  f^bintiff  had  no  de- 


Roach 

9. 

Tbompsoii; 
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fence,  be  ought  to  hare  paid  the  amount  of  the  bill  as  sooii 
as  it  became  due. 

Verdict  for  the  pkiintifif,  for  the  amount  of 
N  the  bill  only,  without  the  costB  of  the  two 
arrests. 

JScarlettf  A.  G.,  and  Chitty,  for  the  plaintiff. 

Campbellf  for  the  defendant. 

[Attomies— Nmu^  and  Popfttn.] 


Feb.  20th.     Curtis  and  Others,  Assignees  of  Collinson,  a  Bankrupt, 

9.  Wheeler. 

RepieTiD-  Replevin.  The  defendant,  in  the  first  avowry,  stat- 
^l^J^nUi  ^»  tl^at  he  had  demised  certain  rooms  to  Thomas  EUison 
that  the  teDant    Collinson,  at  a  rent  of  35/.  a-year,  and  that  he  distrained 

bad  let  other  '  •'        '  /.  » 

property  to  the  for  such  rent,  it  being  in  arrear.     There  were  four  other 

defeodant.  at  •  .«  •      <!•/«» 

a  Urger  rent,      avownes.  Stating  the  tenancy  m  different  ways. 
MreS*that''the     '^^  each  of  these  avowries  there  were  three  pleas  in  bar: 
two  rents  should  vix.  first,  nou  ttntdt  /  Secondly ,  riens  in  arrear;  and,  thirdly, 

be  set  off  aguost  _  .  , 

each  other;  and  a  special  plea,  Stating  that  Thomas  Ellison  Collinson  had 
quence.^u^  let  Certain  other  rooms  to  the  defendant,  at  a  rent  ot4SL 
sum  was  due  to  a-year,  and  that  it  had  been  agreed  between  them,  that  the 

the  tenant  than       -^        '  -o  » 

the  sum  dis-  rent  of  42/.  should  be  set  off  against  the  supposed  rent 
the  "defendant  in  the  avowry  mentioned;  and  this  plea  went  on  to  state 
Replication,  de-  ijj^t  a  greater  sum  was  so  due  to  Thomas  Ellison  CoUin- 

nying  this  ° 

agreement:        son,  than  the  supposed  arrear  in  the  avowry  mentioned. 
these' pleadings,      Replication,  denying  the  agreement  to  set  off  the  one  rent 
WM  endded°to    ^^^^^  *^®  Other,  and  also  denying  that  any  part  of  the 
i>«rn-  rent  of4S/.  aryear  was  in  arrear.    This  replication  was 

repeated  verbatim  to  each  of  the  five  pleas,  that  stated  an 

agreement  to  set  off  rent  against  rent. 

Denman,  for  the  plaintiffs,  claimed  the  right  to  begin, 
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seating  that  the  agreement  to  set  off  rent  against  rent  was 
an  affirmative  on  the  plaintiffs. 

Scarlett,  A.  G.,  for  the  defendant. — This  is  an  action 
of  replevin,  and  setting  up  this  agreement  merely  amounts 
to  saying  that  there  is  nothing  in  arrear;  and,  besides,  in 
an  agreement  to  set  off  rent  against  rent,  both  parties  are 
actors. 

Lord  Tentbrden,  C.  J. — I  cannot  distinguish  between 
the  action  of  replevin  and  any  other  action. 

Searlettf  A.  G. — In  every  case  of  replevin,  the  plaintiff 
would  always  state  something  imaginary  to  make  the  de- 
fendant deny  it,  and  so  get  the  right  to  begin.  In  the  case 
of  an  avowry,  it  is  always  best  for  the  defendant  to  begin 
and  shew  his  case. 

Demnan, — ^Your  Lordship  will  nott  say  that  the  state- 
ment of  this  plea  is  imaginary?  The  form  of  action  makes 
ifo  difference;  and  if  tiiere  is  an  affirmative  issue  on  the 
plaintiff,  he  must  begin. 

Lord  Tenterden,  C.  J. — If  these  plaintiffs  prove  the 
agreement  as  stated  in  the  third  plea,  and  that  the  rent 
there  mentioned  is  in  arrear,  there  is  an  end  of  the  ac- 
tion. I  am  afraid  to  make  distinctions  in  actions ;  and  if 
there  is  any  affirmative  on  the  plaintiff,  I  think  he  ought 
to  begin. 

DenmaUf  for  the  plaintiffs,  then  stated  his  case^  and  call- 
ed witnesses,  who  proved  the  agreement  to  set  off  rent 
against  rent,  as  stated  in  the  plea;  but  they  also  proved, 
that  the  bankrupt  and  the  defendant  had  agreed  that  this 
rent,  so*  due  from  the  latter  to  the  former,  should  be  set 
off  against  a  surgeon's  bill;  the  effect  of  which  was,  to  leave 
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the  rent  due  from  the  bankrupt  to  the  defendant  itiU  m 


arrear. 


Verdict  for  the  defendant. 


DenmaMs  and  Chitijf,  for  the  plaintiffs. 

Scarteitf  A*  G^  and  Carringion,  for  the  defendant 

[Attornies — D,  Richardson,  and  T,  Dtmef.] 


See  the  case  of  WiUiamt,  Ad- 
tninistnitorof  IFitftofiMyV.  Tlofiuity 
/iot^p.233.  FowkrY^Catter^mUe^ 


Vol.  3,  p.  463;   Cooper  r.  Wakkf, 
Id.  474;  Cotton  r.Jamei,U.M» 


stating  that  the 
map  would  con* 
tain  "  the  exact 
limits  of  eTery 
parish  and 
township  in  the 
county."     The 
defendant 
agreed  to  take 


Feb.  20th.  Teesdale  and  Others  r.  Andeeson. 

A  party  pub-  ASSUMPSIT.  The  dedaration  stated,  that  the  de- 
^tus^foMhe  Pendant  had  agreed  to  purchase  a  map  of  Ycnrkshire,  and 
puUication  of  a  ako  a  ffaasettcer  of  that  county;  but  although  the  same 

county  map  "  .^  »  -t» 

and  gasetteer,     were  oflfered  to  hioi,  he  refiised  to  accept  them.    Plea— 

General  issue. 

It  appeared  that  the  defendant  had  been  shewn  a  pn>- 
spectus  of  a  map  and  gazetteer  of  the  county  of  Yoric,  and 
that  he  had  signed  his  name  in  a  book  as  a  subscriber  for 
a  oopy  of  each.    The  prospectus  contained  the  following 

a  copy  of  each,    statement  respecting  the  map:  "  It  will  contain  not  oolyt 

They  were  pub*  «  w  » 

lished,  and  as  usual,  the  boundaries  of  the  three  ridings^  and  their  di- 
on  the  map  de*  visious  into  separate  wapentakes,  but  also  the  exact  limitf 

noting  the 
boundaries  of 
townships,  but 
no  distinct  lines 
to  shew  the 
boundaries  of 
those  parishes 
which  consist- 
ed of  several 
townships : 
•—Held,  that 
the  map  was 
not  according  to 
the  prospectus,     ^  .  ^ 

and  that  the  de-  fax  cousists  of  many  towBships,  and  no  uum,.  by  kwkiiV 

fendant  was  not 
bound  to  take 
the  map,  al- 
though, by  reference  to  the  gazetteer,  it  could  be  ascertained  what  townsliips  were  in  each  parisb. 


of  every  parish  and  township  in  the  county.**  It  was  pror- 
ed  that  the  defendant  refused  to  take  the  map,.  all^iiC 
that  it  did  not  shew  the  boundaries  of  the  parishes.  The 
map  was  produced,  and  it  had,  in  fact,  no  distinct  lines 
draoting  the  boundaries  of  parishes,  but  there  waa  a  dotted 
line  shewing  the  boundary  of  each  township. 

Cross,  Serjt.,  for  the  defendant.— The  parish  of  HaU- 
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at  that  map,  could  ever  tell  what  are  the  boundaries  of 
that  parish. 

jP.  Pollock f  for  the  plaiutiff. — If  a  parish  consifits  of  se- 
veral townships,  they  can  be  found  in  the  gazetteer,  which 
states  in  what  parish  each  township  is ;  and  so  the  bound- 
aries of  the  parish  may  be  made  out.  The  map  and  ga- 
zetteer are  sold  together,  to  explain  each  other. 

Lord  TsNTBRDBN,  C.  J. — You  have  described  in  your 
prospectus,  that  this  is  to  be  done  by  the  inspection  of  the 
map*  No  man  can  tell,  by  looking  at  this  map,  what  are 
the  boundaries  of  the  parish  of  Halifax.  There  are  Uie 
boundaries  of  the  townships  marked,  but  there  are  no  lines 
for  the  boundaries  of  parishes.  Now,  according  to  the 
prospectus,  I  am  to  know  by  looking  at  the  map  what  are 
the  boundaries  of  each  parish.  The  townships  and  the 
paridies  ought  to  have  been  marked  with  different  sorts  of 
lines.  The  map  does  not  agree  with  the  prospectus.  The 
plaint^  must  be  called. 

Nonsuit. 

Campbell^  and  Comyn^  for  the  plaintiffs. 
Cross,  Serjt.,  and  Archbold,  for  the  defendant. 

[Attomies— Iio^»  and  Lever.'] 

See  the  case  of  Paton  v.  Duncan,  ante^  Vol.  3,  p.  336. 


Tef.sdalk 
Anderson. 
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March  Zrd.  Daly  and  Another  e.  Slatter. 

A  tanker  in       ASSUMPSIT  on  a  biU  of  exchange  for  315^  6s.  lOd., 

London,  oorro-  ^ 

ponding  with  a  dated  the  Snd  of  February^  18S9,  at  four  months  from  Ae 
hai  the  nme  '  date,  drawn  by  the  defendant  on  and  accepted  by  Henry 
■^'^t'trEnSiih  Tebbs,  made  payable  to  the  drawer's  order,  and  indorsed 

bills  of  his  oor-    by  him. 

becoming  doe  The  plaintifis,  Messrs.  Daly  &  Wilkinson,  who  were 
hmi^^'in  bankers  at  Paris,  discounted  the  bill  in  question  for  a  per- 
Engiish  banker  son  named  Magrath,  on  the  28th  of  March.    Magrath  had 

has  with  respect  .ii»i-  i>i  ^       •  ^« 

to  his  customer  an  account  With  their  house,  on  which,  at  the  time  of  the 
therefore"  if *°  trial,  the  balaince  was  in  their  favour  to  more  than  the 
such  a  bill  be      amount  of  the  bill.    On  the  5th  of  June,  when  the  bill  be- 

dishonoured,  he  . 

may  send  it.  Came  due,  it  was  presented  at  Bamett  &  Co/s,  where  it 
toiHscoiTn-  vas  made  payable,  by  a  clerk  of  Glyn  &  Co.,  who  were 
b^t  #^6fe,'^t  *®  London  correspondents  of  the  plaintiffs'  house.  It  was 
if  the  foreign      returned  to  them  unpaid  on  the  6th,  which  was  a  Saturday ; 

correspondent 

be  afterwards  in  on  Monday  the  8th,  which  was  the  next  foreign  post-day, 
I^br;f  uT"  Glyn  &  Co.  sent  it  to  the  plaintiffs  at  Paris,  and  on  the 
bill,  he  ought  moming  of  the  17th,  it  was  received  again  by  Glyn  &  Co., 
again  to  the  having  been  put  into  the  ttoopenny-post,  on  the  evening  of 
bttt°shouidhim'  ^he  16M,  hy  the  plaintiff  Dalfff  who  was  at  that  time  in 
!If^dUh7noarto  ^^^Jirfcwi.  Glyn  &  Co.  sent  it  by  post  on  the  17th,  to 
the  party  who  Parsous  &  Co.  at  Oxford,  who,  on  the  moming  of  the  18th, 
him.  presented  it  to  the  defendant,  a  bookseller  in  that  city, 

and  informed  him  of  its  having  been  dishonoured. 

It  appeared  that  Magrath  did  not  indorse  the  bill,  but 
that  the  plaintiffs,  notwithstanding,  having  received  it  from 
Glyn  &  Co.,  on  Thursday,  the  11th  of  June,  took  the 
principal  part  of  Friday,  the  12th,  to  make  inquiries  after 
him,  and  were  in  consequence  too  late  to  send  the  bill  by 
the  post  of  that  day,  but  sent  it  in  the  Ambassador's  bag, 
which  leaves  Paris  about  an  hour  and  a  half  after  the  mail. 
The  post  that  left  Paris  on  Friday  the  ISth,  arrived  in  Eng- 
land on  Monday  the  15th.    There  was  no  post  from  Paris 
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after  Friday  the  12th,  until  Monday. the  15th.     It  was 
proved  to  be  a  three  days'  post  from  Paris  to  London. 

In  addition  to  this  evidence,  a  witness  was  called,  from 
whose  statement  it  appeared,  that  Tebbs  had  accepted  the 
biU  at  the  request  of  a  person  named  Rose,  who  was  the 
defendant's  brother-in-law;  and  that  a  conversation  took 
place  between  Tebbs  and  the  defendant,  in  which  Tebbs 
said,  that  he  had  never  received- any  value  for  the  bill, 
and  it  was  a  hard  thing  on  him  that  he  should  be  required 
to  pay  it.  The  defendant  said,  he  had  imderstood  from 
Rose,  that  he  (Tebbs)  owed  Rose  1400/.  Tebbs  denied 
this,  and  said,  that,  on  the  contrary.  Rose  was  indebted  to 
him.  He  added,  that  he  could  not  and  would  not  take  up 
the  bill.  The  defendant  expressed  his  surprise  at  hearing 
that  Tebbs  had  not  received  value  for  the  biU,  and  stated 
that  he  was  unable  to  take  the  bill  up,  as  he  had  been  a 
loser  by  Rose  himself.  It  was  stated  that  Rose  had  left 
the  country. 

On  this  state  of  facts,  Campbell,  for  the  plaintiflb,  con? 
tended,  Jirsi,  that  the  defendant  was  not  entitled  to  notice 
at  all,  because  he  had  no  effects  in  the  hands  of  Tebbs^ 
the  drawee,  and  was  told  by  him,  that  he  would  not  take 
up  the  biU;  and,  therefore,  he  was  not  damnified  by  the 
absence  of  notice;  and  seconMy,  that  the  notice  was  in 
time,  supposing  him  entitled  to  receive  it.  The  bill  hav- 
ing arrived  at  Paris  on  Thursday  the  13th,  the  plaintiffs 
were  entitled  to  the  whole  of  Friday,  to  make  inquiry  after 
Magrath,  of  whom  they  received  it;  and  there  being  after 
Friday  no  post  till  the  following  Monday,  the  19th  would 
be  the  day  on  which  notice  should  be  received  at  Oxford; 
and  it  appeared  that,  in  fact,  it  was  received  as  early  as 
the  18th. 

Scarlett,  A.  G.,  for  the  defendant. — I  submit,^r^,  that 
the  notice  was  clearly  not  in  time.  There  was  no  indorse- 
ment by  Magrath  upon  the  bill;  therefore,  he  was  not  lia- 
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bfe  upon  it    The  first  indofaeinent  ia  the  defiendanf i» 
and  die  second  the  plaintiffi('  ta  Olyns.    The  pUusttflb 
were  not  entitled  to  keep  the  bill  a  day  to  inqoiie  after  Mag- 
rath,  as  he  had  not  indoxsed  it,  and  thej  could  not  bring 
any  actioa  against  him*    They  should  have  put  it  in  ibe 
post  on  Friday  the  12tb,  and  then  it  would  have  arrived 
at  Oxford  on  the  17th  at  latest    But,  supposing  they  had 
the  right  to  inquire  after  Magrath,  then,  as  they  received 
the  bill  on  die  morning  of  Thursday,  the  llth,  they  should 
not  have  kept  it  later  than  post  tiaae  on  Friday  the  lSth» 
In  addition  to  this,  it  appears  Aat  the  bill  was  in  the 
hands  of  the  plaintiff  Daly ,  in  London^  on  the  16th,  asid 
he  skould  have  weot  it  to  Oxford  hinself,  and  not  have 
aent  it  again  to  the  house  of  Glyn  &  Cow    His  diMng  sa 
is  pioof  diat  Glyn  &  Co.  were  his  agents;  and,  if  so,  they 
should  have  sent  notice  to  the  defendant  in  the  first  in- 
stance, and  net.have  sent  the  bill  to.  Paris  Bgm*    Thef 
held  the  bill  as  the  plaintiffs'  agents,  and  had  na  duty  cast 
upon  them  of  giving  the  plaintiffs  notice  of  dishonour* 
Then,  if  I  am  r^t  in  thts»  the  question  will  come  to  be 
eoBsidesed,.  whether  the  defendant  waa  entitled  to  any 
notice  at  alL    I  am  not  aware  of  any  case  precisely  aiaiilar 
to  the  present    But  it  ia  dear,,  from  the  whole  of  the  con- 
versation^  that  Rose  waa  the  person  who^,  if  be  had  net 
absconded,  would  have  been  the  party  to  take  the  biU  U|^ 
It  seeme  diat  the  defendant  had  no  idea  that  Tebbs,  die 
acceptor,  had  not  had  valne  fi>r  the  bill.    To  dispense 
widi  notice,  the  drawer  must  be  aware  that  he  hhnsclf  is 
the  person  to  take  the  bill  ttp»    If  he  is  not  so  aware,  he 
k  entitled  to  notice.    And,  although  a  man  may  not  ac- 
tually have  fands  in  the  hands  of  the  acceptor,,  yet,,  if  he 
haa  a  credit  on  bins,  he  is  entitled  to  notice. 


Kelly  f  on  the  same  side. — The  presumption  is,  that  the 
bill  MTived  in  London  on  Monday,,  the  1 5th,  beeause  it 
appears  diat  there  was  only  an  hour  and  a  half's  dday  in 
starting,,  and  there  would  not  be  more  than  that  delay  in 
delivery. 
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CamptelL — It  is  clear  that  thd  faanken  ki  London  had 
a  right  to  send  the  hiD  to  Paris,  when  they  had  received        p^^ 
notioe  9f  its  dishononr.  «* 

SI.4TTBB. 

Lord  TsNTsaDENy  C.  J. — I  have  na  doubt  about  that 
pomt.  I  eonsider  Messrs*  Glyn  &  Co.  to  be  in  the  same 
situation  with  respect  to  Aese  plaintilSs,  as  a  banker  fas 
Engknd  is  with  respect  to  his  customer,  i  think  it  will 
eome  to  thiB,  whedier  you  were  bound  to  send  notice  by 
the  post  on  the  Friday. 

Campbell. — ^It  must  be  admitted^  that  if  Magrath  had 
indorsed  the  bill,  we  should  have  had  the  Friday;  for  if 
Magrath  had  had  the  notice  on  Friday,  he  would  not  have 
been  obliged  to  write  on  that  day;  and  there  is  no  differ- 
ence between  the  time  for  his  writing,  after  receiving  the 
notice,  and  our  writing  after  not  beii^  able  to  find  him. 
Although  Magrath  has  not  put  his  name  on  the  bill,  yet, 
he  was,  in  fact,  indorsee,  and  would  have  his  remedy 
upon  it. 

The  argument  was  then  continued  by  the  counsel  on 
both  sides,  and  the  cases  of  Brett  v.  Levitt  (a),  Wahoffn 
▼•  St.  Qmntin  (i),  and  Twmer  r.  Leach  (c),  were  referred 
te. 

Lord  TBMTBanBN,  G*  J.»  teid — Perhaps,  as  this  may 
he  a  nde  of  general  importance,  I  had  better  not  give  any 
opinion  upon  the  general  question,  but  aHow  the  facta  to 
be  turned  into  a  case. 

The  qounsel  agreed  <  to  this  suggestion,  and  his  Lord- 
ship afterwards  observed — 

I  have  already  intimated,  that  I  thought  Messrs.  Glyn 
&  Co.  were,  at  first,  the  correspondents  of  the  plaintiffs' 
bouse,  and  that  they  h^  a  right,  in  the  first  instance,  to 

(a)  13  East,  213.       (fr)  1  Bos.  &  P.  652.        (r)  4  B.  &  A.  451. 
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send  the  bill  to  them  at  Paris;  but  there  is  a  great  deal  of 
difference  between  that  and  the  question  whether  the 
plaintiff  Daly  had  a  right  to  increase  the  agency  after- 
wardsy  by  sending  the  bill  to  them  again,  when  he  was 
himself  in  London. 

His  Lordship  further  added — I  must  say,  that  I,  for 
one,  wish  that  no  exception  had  ever  been  made  in  the 
general  rules  with  respect  to  notice.  There  can  be  no 
general  rule  which  will  not  in  some  cases  be  producdre  of 
hardship;  but  if,  on  every  inconvenience  which  arises  in  a 
case,  you  make  that  case  an  exception  to  the  general  rule, 
it  introduces  such  great  laxity,  that  at  last  you  come  to 
have  no  settled  rule  at  all. 


Verdict  for  the  plaintiffs,  subject  to  a  case, 

Campbell,  and  22.  V,  Richards ,  for  the  plaintiffi. 

Scarlett,  A.  G.,  and  Kelly,  for  the  defendant. 

[Attomies — Gates,  and  Ager  Sf  B.] 


March  AtL 


Jones  and  Others  v.  Turnour* 


The  declaration  ASSUMPSIT.    The  declaration  stated,  that  one  Hem- 

in  an  action  on 

nah  PickersgiU  drew  her  bill  of  exchange  for  137/L,  value 
received  in  .wine,  which  the  defendant  accepted,  and  that 
the  said  Hannah  Pickersgill,  to  whose  order  the  bill  was 
made  payable,  afterwards  indorsed  it  to  the  plaintiflb* 

In  addition  to  proof  of  the  defendant's  acceptance,  a 
clerk  of  the  plaintiffs  was  called,  who  stated,  on  his  exam- 


abUlofez- 
cliange  stated 
it  to  have  been 
drawn  by  one 
Hannah  P.,  ac- 
cepted by  ^e 
defendant,  and 
indorsed  by  tbe 
laid  Hannah  P. 
to  tbe  plaintiflb. 
The  drawing 

and  indorsement  appeared  to  be  in  this  form : — Pier  pro.  H.  P.,  John  P.  A  clerk  of  the  plaintiff^ 
proved  that  the  drawing  and  indorsement  were  of  the  hand-writing  of  a  Mr,  John  P.,  whom  he 
vnderttood  to  be  the  son  of  a  Mrs,  P.,  whom  he  had  never  teen,  but  with  whose  house  the  bouse 
of  his  employers  had  dealings,  and  that  he  had  seen  biUs  drawn  and  accepted  in  the  same  form  as 
the  bill  in  question,  some  of  which  bills  had  been  paid.  The  plaintiffs,  on  this  evidence,  had  a  ver- 
dict; and  a  rule  nisi  for  a  new  trial  having  been  obtained,  an  affidavit,  in  consequence  of  ah  obser- 
▼adon  made  by  the  Lord  Chief  Justice,  was  produced,  stating  the  name  of  the  party  to  be  Hammek 
P.,  and  that  the  bill  was  drawn  by  her  authority.  And  the  Court  of  King's  Bench,  on  the  whole 
evidence,  refused  to  make  the  rule  for  a  new  trial  absolute. 
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inationin  chief,  that  the  hand-writing  of  the  drawing  and  in- 
dorsementj  which  were  both  **  Per  pro.  H.  Pickersgill,  John        ^^^^^ 
Pickersgill/'  was  that  of  one  John  Pickersgill,  who  was  a  <^. 

wine  merchant.  He  added,  that  the  phiintifis  were  also  wine 
merchants;  that  their  house  had  dealings  with  the  house 
of  Mrs.  Pickersgill ;  and  that  he  had  seen  bills  drawn  and  in- 
dorsed, and  accepted,  in  the  same  form  and  hand-writing  as 
the  drawing  and  indorsement  of  the  bill  in  question.  On 
his  cross-examination,  he  said,  that  he  never  saw  any  per- 
son called  Hannah  Pickersgill,  and  only  knew,  from  what 
John  Pickersgill  had  told  him,  that  there  was  any  such 
person  in  existence.  He  understood  from  John,  that  she 
was  his  mother. 

Payne f  for  the  defendant,  submitted  that  the  averment 
in  the  declaration,  that  Hannah  Pickersgill  indorsed  the 
bill  to  the  plaintiffs,  had  not  been  proved.  To  establish 
this,  it  was  necessary,  firsts  to  shew  that  there  was  such  a 
person  as  Hannah  Pickersgill  in  existence;  and  second" 
Ijff  that  she  either  indorsed  the  bill  herself,  or  that  the 
person  who  did  so,  did  it  with  her  authority.  Now  the 
plaintiffs  had  failed  in  establishing  both  these  things,  and 
therefore  they  were  not  entitled  to  recover.  He  further 
stated,  that  there  was  good  reason  for  taking  an  objection, 
because,  as  the  biU  appeared  upon  the  face  of  it,  and  was 
stated  in  the  declaration  to  be  for  value  received  in  wine, 
and  the  person  proved  to  be  a  wine  merchant  was  Mr.  John 
Pickersgill,  it  might  happen  that,  after  a  recovery  upon 
this  bill  of  Hannah  Pickersgill's,  (no  proof  of  consider- 
ation having  been  given,  or  being  necessary),  another  de- 
mand for  wine  might  be  set  up  by  John,  supported  by  proof 
of  the  deUvery  of  that  for  which  the  bill  was  given,  with- 
out its  being  in  the  power  of  the  defendant  to  shew  that 
the  two  demands  were  founded  upon  one  transaction. 

Lord  Tenterden,   C.  J. — I  am  of  opinion  that,  as 
against  this  defendant,  it  must  be  taken  to  be  an  indorse- 
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ment  by  Hannah  PickengilU  If  the  defendant  had  in- 
tended to  dispute  the  existence  of  any  such  person,  or  of 
any  such  authority  to  draw,  he  should  not  have  accepted 
the  bill  in  that  state.  But  he  having  done  so,  I  consider 
that  his  acceptance  admits  the  authority  to  draw  in  that 
particular  form ;  and  the  indorsement  being  in  the  same 
form  and  hand*writing,  it  may  be  taken  to  have  been  made 
with  the  same  authority. 

Verdict  for  the  plaintiffs,  143/. 
Scarlett,  A.  G.,  and  Piatt,  for  the  plaintiffs. 
Payne,  for  the  defendant. 

[Attornies — GaU,  and  Hodgson  if  Biartwi^ 


In  the  ensuing  Easter  Term,  Payne  moved  for  a  new 
trial.  He  contended,  on  the  authority  of  Smith  v.  Ches- 
ter (a),  and  Robinson  v.  Yarrow  (6),  that  the  accept- 
ance of  a  bill  drawn  by  procuration,  admits  only  the  au- 
thority to  draw,  and  does  not  admit  the  authority  to  in- 
dorse; and,  with  respect  to  the  statement  of  the  witness, 
of  his  having  seen  other  bills  drawn  in  the  same  form,  he 
submitted  that  it  was  not  evidence  without  the  production 
of  them. 

Lord  Tenterden,  C.  J. — Was  of  opinion  that,  upon  a 
question  of  authority,  the  statements  were  receivable  in 
evidence ;  and  thought  the  verdict  was  sustained  by  the 
proof  at  the  trial. 

Bayley,  J.,  intimated  an  opinion  that  the  proof  was 
sufficient  in  all  respects,  except  that  there  was  no  evidence 
of  the  name's  being  Hannah,  the  bill  being  merely  *'  H,"* 
and  the  witness  having  spoken  only  of  Mrs.  PickersgiU. 

{a)  1  T.  R.  654.  (b)  J  Taunt.  455. 
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Lord  Tenterden,  C.  J.,  said,  that  no  questions  were  IBdO. 
asked  at  the  trial,  about  the  name  being  other  than  Han-  j^^^^ 
nah,  which  he  considered  ought  to  have  been  the  case,  if  ». 

It  bad  been  uitended  to  rely  upon  that  circumstance.  His 
Lordship,  however,  was  of  opinion  that  a  rule  to  shew 
cause  should  be  granted;  but  directed  that  it  should  not 
go  into  the  new  trial  paper;  and  added,  that  if  the  other 
side  produced  an  affidavit  that  the  real  name  was  Hannah, 
the  rule  would  eventually  be  discharged. 


On  the  last  day  of  the  same  Term,  the  rule  came  on  to 
be  argued,  and  an  affidavit  (in  consequence  of  the  obser- 
vation made  by  the  Lord  Chief  Justice,)  was  produced  on 
the  part  of  the  plaintiff,  sworn  by  John  Pickersgill,  in 
which  he  stated  that  he  was  the  son  of  Hannah  Pickers- 
gill,  and  managed  her  business  for  her,  and  drew,  accepted, 
and  indorsed  bills  for  her;  and  that  the  bill  in  question  was 
drawn  and  indorsed  by  her  authority. 

On  the  part  of  the  defendant,  this  affidavit  was  object- 
ed to,  aa  not  bearing  upon  the  proper  question;  viz.  whe- 
ther the  plaintifis  were  in  a  situation,  ai  the  trial,  to  have 
proved  their  allegation,  that  the  drawing  and  indorsement 
were  by  Hannah  Pickersgill,  if  the  objection,  that  H.  did 
not  prove  it,  had  been  more  distinctly  relied  on  at  that 
time.  It  was  admitted  that  if  the  affidavit  had  been  made 
by  the  witness  who  was  catted  at  the  trial,  it  might  have 
varied  the  case.  The  objections  made  when  the  rule  was 
obtdned,  were  also  repeated. 

But  the  Court,  upon  the  whole,  thought  there  was  suffi- 
cient primd  facie  evidence  to  support  the  plaintiff's  case, 
and,  therefore,  directed  the 

Rule  to  be  discharged. 
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Adjourned  Sittings  at  Westminster,  after  HUary 

Term,  1830. 

BEFORB  IX>RD  TBMTBRDBN^  C.  J. 


April  16M-  Atkin  ».  Acton. 

Aderkindtr.-  ASSUMPSIT,    Pleas— General  issue,  a  set-oflP,  and  a 

veUer,  hired  by 

the  year,  as-       tender  Of  J4*/. 

ptoye^f^d*"  ^^^  action  was  brought  to  recover  the  sum  of  ISO/., 
Mnrant,  with  {^^  wages  &c.,  under  the  following  agreement,  which  had 
her.— JETtfU  to     been  entered  into  by  the  plaintiff  and  defendant. 

be  good  cause 

!rtt£!lit^i!I!!J*^  "  Jonathan  Atkin  agrees  to  serve  Mr.  Acton  as  clerk 
^  »,    u       *^^  traveller,  at  80/.  a-year;  Mr.  Atkin  to  live  and  board 

Sembltf  that  a  •w^iin'rv  i* 

person  dismiss-   in  the  house.     Dated  the  16th  of  December,  1828. 

ed  ander  such 

^Tltl^uedto"  From  the  evidence,  it  appeared  that  the  plaintiff  came 
wages  even  for    into  the  service  of  the  defendant,  on  the  27th  of  January, 

the  time  during 

which  he  has  1829.  He  Continued  with  him  some  time  acting  as  tra- 
**^  *  veller,  and  sometimes  as  clerk,  but  frequendy,  .when  in 

town,  sleeping  away  from  his  master's  house,  till  Friday 
the  27th  of  March,  1829;  on  which  day,  having  been  away 
all  night,  he  came  to  the  house  about  10  o'clock  in  the 
morning,  there  being  nobody  in  the  house  but  the  ser- 
vant maid,  his  master  having  gone  into  the  country,  after 
waiting  some  time  for  the  purpose  of  seeing  him.  He  or- 
dered his  breakfast,  and  took  some  liberties  with  the  ser- 
vant  when  she  brought  it  in.  In  consequence  of  this,  as 
soon  as  she  had  done  so,  she  went  up  stairs  and  locked 
herself  in  her  own  room.  The  plaintiff  soon  after  came  up 
to  the  door,  and  said  if  she  did  not  unlock  it  he  would  break 
it  open.  The  postman  knocking  at  the  door,  the  plaintiff 
went  away,  apd  the  servant  went  down  stairs.  As  soon  as 
the  letters  had  been  taken  in  he  followed  her,  and  put  his 
handkerchief  into  her  mouth  to  prevent  her  crying  out, 
and  attempted  to  take  very  indecent  liberties  with  her. 
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when^  after  a  hard  struggle,  he  was  interrupted  by  the 
ringing  of  the  bell,  and  the  defendant's  porter  came  into 
the  house.  The  servant  told  the  porter  what  had  hap- 
pened, and  the  plaintiff  inunediately  went  away,  and  did 
not  return  till  the  Saturday  morning.  The  master  and 
mistress  came  home  on  the  Friday  evening,  and  the  ser- 
vant informed  them  also;  and  the  next  morning,  when  the 
plaintiff  came,  the  defendant  charged  him  with  having 
made  a  violent  attack  upon  the  servant,  and  said  he  would 
not  keep  him  any  longer,  but  stated  that  he  would  pay  him 
for  the  time  he  had  been  with  him,  and  offered  him  the 
sum  of  13/.  14ff.  2d.;  the  money  produced  consisted  of  a 
five  pound  note  and  nine  sovereigns,  making  14/.  there 
was  no  change.  The  plaintiff  said  that  he  would  not  take 
it.  It  also  appeared,  that  an  interview  took  place  on  the 
1 1th  of  April,  between  the  plaintiff  and  defendant,  and 
the  clerk  of  the  plaintiff's  attorney,  in  which  the  defend- 
ant had  said  that  it  did  not  suit  his  purpose,  and  he  would 
not  keep  the  plaintiff,  and  gave  as  a  reason  that,  on  the 
last  journey,  he  had  not  got  orders  enough  to  pay  his  ex- 
penses; not  saying  any  thing  at  that  time  about  his  con- 
duct to  the  maid. 

Scarlettf  A.  G.,  for  the  defendant,  contended  that  the 
conduct  of  the  plaintiff  to  the  maid  servant  was  a  suffi- 
cient ground  of  dismissal. 

CampbeU,  for  the  plaintiff,  argued  that  the  real  ground 
of  dismissal  was,  the  defendant's  finding  that  the  profits 
did  not  cover  the  expenses,  and  that  the  other  was  only  an 
after-thought.  He  also  contended,  that  the  tender  was  not 
proved,  as  the  exact  sum  was  not  produced  at  the  time. 

Lord  Tenterden,  C.  J. — Assuming  that  the  effect  of 
the  agreement  is,  that  it  creates  a  hiring  for  a  year,  yet,  if 
the  plaintiff  misconducted  himself  in  the  way  described, 
the  defendant  had  a  right  to  discharge  him,  and  was  not 
compellable,  according  to  my  judgment,  to  pay  him  any 
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money  at  all ;  at  all  eventsi  he  was  not  liable  to  pay  him 
any  more  than  for  the  time  during  which  he  actually  serr- 
ed,  which  will  bring  it  round  to  the  demand  on  the  counts 
for  work  and  labour.  With  respect  to  the  tender,  it  ap- 
pears to  me  that  it  has  been  proved.  The  plaintiflT  refus- 
ed to  take  the  money  offered,  and  as  the  sum  was'men- 
tioned,  and  he  would  not  accept  it,  I  think  it  is  quite  suffi- 
cient, because  his  objection  was  not,  that  the  sum  put  be- 
fore him  was  not  the  precise  amount  oflSered,  but  his 
answer  shews  that  he  was  not  willing  to  take  the  money  at 
all.  It  therefore  was  not  necessary  for  the  defendant  to  get 
the  sovereign  changed  so  as  to  offer  the  precise  sum. 

Verdict  for  the  defendant. 

Campbell^  and  Chamtellf  for  the  plaintiff. 

Scarleii,  A.  G.,  and  Sieer^  for  the  defendant. 

[ Attornies— Toy^,  and  Younger.^ 

See  the  cases  cited  in  5  Chetw.  Bum*  Tit.  **  Servants,*'  s.  zxi. 


April  26ih.  Amderdon  f.  BuRRows,  M.  D.,  and  two  Others. 

tZi^nn^,  Trespass  for  assaulting  and  imprisoning  the  phuntiff, 
merely  on  tute-  and  forcing  him  to  go  along  certain  public  streets.     Plea — 

roents  made  by     -vt   .        m^ 
the  relations  of    Not  gUllty. 

p<wedUo  be^Ui-  '^^^  plaintiff  was  a  gentleman  of  property,  but  of  very 
sane,  in  sending  parsimouious  and  eccentric  habits,  who  resided  in  a  small 

men  to  take  him  .     xr     i  -r        l     i         mi      n         "■#•■• 

into  custody  and  housc  m  York-street,  Lambeth.  Ihe  first  defendant  was 
lew  he  is  satis-*  ^^^  eminent  physician,  well  known  in  that  part  of  the  me- 
fled,  from  those  jical  profession  whose  practice  is  confined  to  cases  of  in- 

itatements,  that  ^     *^  ^ 

such  a  step  is  sanity :  and  the  facts,  as  far  as  related  to  the  assault  and 
prevent  some  imprisonment,  were  as  follows: — About  6  o'clock  in  the 
j""f^,J2'     evening  of  the  1st  of  November,  1829,  two  men,  (who  were 

done  by  the  in- 
dividual, either  to  himself  or  to  other  persons;  and,  if  access  cannot  be  had  for  the  pvrpoee  of  ex- 
amination, application  should  be  made  to  the  Lord  Chancellor,  that  the  party  may  be  takan  np 
under  his  authority. 
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the  defendants  Haggard  and  ShirreiF)«  went  to  the  plain- 
tiff's house^  and  having  induced  him  to  come  out,  \aid  hold 
of  him,  and  told  him  that  he  must  go  with  them.    He  re«  v. 

fused  to  go,  and  called  to  some  of  his  neighbours  who  were 
passing  to  come  to  his  assistance.  They  did  so,  and  ques- 
tioned the  men  as  to  their  authority.  They  said  they  had 
authority,  and  produced  a  paper  purporting  to  be  signed 
by  Dr.  Burrows,  which  paper  was  in  the  following  form : — 

*'  By  order  of  Mr.  Oliver  and  Mr.  James  Anderdon,  I 
authorize  the  bearer  to  take  charge  of  Mr,  Freeman  An- 
derdon, and  confine  him  to  his  own  house,  No.  4,  York- 
street,  Lambeth,  he  being  insane.** 

The  bystanders  remonstrated  with  the  men,  who  said 
they  did  not  want  to  use  the  plaintiff  ill,  but  would  take 
him  and  use  him  as  a  gentleman, — they  would  take  him 
either  to  hb  own  house  or  to  an  hotel.  He  refused  to 
go  any  where  with  them,  and  resisted  their  attempts  to 
move  him.  Upon  which,  one  of  them  who  carried  a  bag, 
told  him  that  if  he  was  not  quiet,  they  had  implements  in 
that  bag  which  would  make  him  so.  He  got  away,  by  a 
violent  effort,  from  the  man  with  the  bag,  and  the  watch 
coming  up,  all  the  parties  went  before  the  constable;  and 
the  matter,  being  investigated,  ended  in  the  plaintiff's  be- 
ing set  at  liberty,  and  the  two  men  committed  to  the 
watch-house,  to  be  taken  before  the  magistrate  next  day. 
The  bag  was  examined  by  the  constable,  and  found  to  con- 
tain screws,  straps,  a  strait-waistcoat,  &c.  On  the  investi- 
gation next  day,  at  Union  Hall,  Dr.  Burrows  admitted 
that  the  men  had  acted  by  his  authority,  and  that  he  had 
never  seen  the  plaintiff;  and  in  answer  to  a  question  by 
Mr.  Chambers,  he  said,  that  it  was  usual  to  act  if  the 
friends  applied,  without  having  seen  the  person. 

Scarlett^  A.  G.,  in  stating  the  case  of  the  plaintiff  said, 
that  although  the  assault  and  imprisonment  were  clearly 
illegal,  and  there  must  be  a  verdict  at  all  events  for  the 
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plaintiffy  yet,  he  would  not  contend  that^  if  a  man  be  real* 
Anderdon     ^y  ^'^*'^®>  ^^  friends,  who  interfere  for  his  protection, 
«•  should  be  made  to  pay  heavy  damages ;  and,  therefore,  if 

Burrows.       -ii*  i  ••«*«• 

it  should  appear,  upon  the  exammation  of  the  witnesses, 
that  the  plaintiff  was  really  insane,  he  would  admit  that  it 
would  go  very  greatly  to  mitigate  the  damages.  He  was 
therefore  prepared,  on  the  part  of  the  phdntiff,  to  go  at 
once  into  the  question  of  sanity  or  insanity. 

Various  witnesses  were  then  examined  on  the  jNirt  of 
the  plaintiff,  among  them  his  landlord,  and  many  of  his 
neighbours,  carrying  on  different  trades,  who  all  describ- 
ed him  as  a  person  of  very  good  understanding,  capable 
of  conversing  sensibly  upon  different  topics,  and  shrewd 
in  making  bargains  and  purchases.  From  their  cross-ex- 
amination on  the  part  of  the  defendants,  it  appeared,  diat 
the  plaintiff  was  a  person  of  rather  peculiar  habits;  that  he 
kept  no  servant  in  his  house,  that  he  bought  his  own  food, 
<;arried  his  pie  to  the  baker's,  went  with  his  beard  of  a  week*8 
growth,  dug  large  holes  in  his  front  garden,  went  often 
without  a  neckcloth,  and  wore  a  large  flapping  straw  hat 
in  the  month  of  November.  It  appeared  also,  that  he  had 
purchased  pictures  to  the  amount  of  nearly  4000^,  and  it 
seemed  that  some  large  purchases  made  just  before,  gave 
the  alarm  to  his  friends,  and  induced  them  to  make  the 
application  which  ended  in  his  arrest.  The  pictures,  how- 
ever, were  proved,  at  the  trial,  to  be  worth  more  tlian  he 
had  given  for  them. 

Denman,  for  the  defendants,  in  his  address  to  the  Juiji 
contended,  that  Dr.  Burrows  had  acted  for  the  best,  and 
with  perfect  good  faith  in  the  matter.  I  allow  that  the 
verdict  must  pass  for  the  plaintiff.  I  have  only  to  make 
out  that  Dr.  Burrows  acted  from  honourable  motives  as  a 
medical  man  ought,  and  then  the  very  smallest  damages 
will  be  suflScient.  The  only  issue  between  us  is,  whether 
the  damages  ought  to  be  trifling  or  considerable?    It  wili 
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be  sufficient  for  me  to  shew  that  there  was  such  a  primd 
facie  case,  as  to  make  that  inquiry  and  examination  pro-     anderdon 
per,  for  which  alone  the  steps  taken  were  resorted  to.  v. 

o  #.  1.    .  t         1  1         J       Borrow*. 

Some  course  of  a  prehmmary  nature  must  be  adopted,  and 
if  a  respectable  family  make  the  representation,  what  is  a 
medical  man  to  do.  I  submit  that  there  was  such  a  case 
of  suspicion,  as  made  it  perfectly  proper  and  unavoidable 
to  do  what  Dr.  Burrows  has  done.  It  seems,  that  for 
several  years  this  plaintiff  has  been  in  the  habit  of  conduct- 
ing himself  in  a  most  extraordinary  way.  The  absence  of 
intercourse  with  his  family  is  in  itself  a  very  strong  cir- 
cumstance. But  in  addition  to  this,  there  is  the  evidence 
of  his  manner  of  living.  His  house,  his  habits,  his  dress,  his 
companions,  all  were  totally  unworthy  of  his  education  and 
rank  in  society.  From  his  retired  habits,  there  was  no 
other  mode  which  Dr.  Burrows  could  adopt.  There  never 
was  any  intention  of  taking  him  to  a  mad-house.  The  in- 
tention only  was,  to  put  him  under  the  care  of  his  parent 
and  family,  in  order  that  Dr.  Burrows  might  have  an  op- 
portunity of  examining  him*  On  the  whole  it  appears, 
that  there  was  a  clear  case  of  suspicion,  rendering  it  ad- 
visable for  the  family  to  make  inquiries,  and,  in  order  to  do 
that,  to  employ  the  defendant,  Dr.  Burrows* 

Lord  Tenterden,  C.  J.,  (in  summing  up)  said — It  is 
admitted  on  both  sides  that  your  verdict  must  be  for  the 
plaintiff,  and  the  only  question  is,  as  to  the  amount  of 
damages  which  you  are  to  give ;  and  with  respect  to  this 
point,  it  is  material  to  consider  that  the  plaintiff  was  taken 
on  suspicion  of  his  being  insane.  Certainly  the  course 
taken  by  Dr.  Burrows  has  been  such  as  cannot  by  law  be 
justified.  He  ought  not  to  have  sent  two  men  wi(h  such 
instruments  as  these  appear  to  have  been  sent  with,  mere- 
ly upon  statements  made  by  relations,  unless  those  state- 
ments were  such  as  to  satisfy  him  that  those  steps  were  ne- 
cessary to  prevent  the  party  from  doing  some  immediate  in- 
jury either  to  himself  or  others.     From  the  statement  made 
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1830.         by  Dr.  Burrows,  when  the  parties  were  before  the  magis- 
Andcrdon     ^^^^9  i^  seems  that  it  is  usual,  on  the  application  of  the 
V*  family,  to  act  in  this  manner.     I  confess  I  am  sorry  to 

hear  it  so  said,  for  it  certainly  is  not  right;  and  although 
there  may  be  difficulty  in  getting  access  to  a  party  labour- 
ing under  insanity;  yet,  the  proper  course  is,  if  access 
cannot  be  obtained,  to  apply  to  the  high  authority,  which 
has  cognizance  over  such  matters,  to  get  the  party  taken 
up  in  order  that  he  may  be  examined*  The  question  for 
your  consideration,  under  all  the  circumstances,  will  be, 
whether  there  was  reasonable  and  probable  cause  for  the 
plaintiflTs  brothers  to  consider  him  as  insane,  and  whetho*, 
in  consequence  of  their  so  considering  him,  they  made  the 
application  to  Dr^ Burrows:  for  if  such  should  be  your 
opinion,  probably  you  will  not  go  very  high  in  your  esti- 
mate of  the  damages. 

Verdict  for  the  plaintiff— Damages  500/. 

Scarlett,  A.  G.,  Brougham,  Adolphus,  and  Plait ,  for 
the  plaintiff. 

Denman,  Law,  and  Aldersan,  for  the  defendants. 

[Attornies — Truwhiit,  and  Freshficld  4*  SonJ] 
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1830. 


BEFORE  MR.  JUSTICE  LITTLE  DALE,  AND  MR.  BARON  fiOLLAND. 


BERKSHIRE  ASSIZES. 


BEFORE  MR.  JUSTICE  LITTLEDALE. 


Rex  v.  Hearne,  Cotton,  and  Cox.  p^^^  27th, 

Indictment  for  horse-stealing.    a  witness  on  the  if  a  witness  give 
part  of  the  prosecution  was  giving  evidence  of  a  convert  cwivemtion* 
sation  which  took  place  between  the  prisoner  Cotton  and  ^*"?  *  pJ?*?"" 

*  *•  ,      ^'»  *"  which 

himself  in  the  absence  of  the  other  prisoners.    In  this  that  prisoner 
conversation,  the  prisoner  Cotton  stated,  that  Cox  assisted  i^yiinting  an- 
him  in  the  stealing  of  the  horse.  t^l,^:^ 

giving  his  evi- 

Maclean,  as  counsel  for  the  prisoner  Cox,  suggested  omit  the  name 
that  as  this  conversation  was  notevidence  against  his  cUent.  J^^tta 
the  witness  ought  to  be  directed  to  omit  the  name  of  Cox,  ^^y  "anotiier 

person,    but 

and  merely  say  another  person.  must  give  the 

conversation  ex* 
actly  as  it  oc- 

Littlbdale,  J. — The  witness  must  mention  the  name.  ^^^*  ^^^  *« 

'  Judge  will  teil 

He  is  to  tell  us  what  Cotton  said,  and  if  he  left  out  the  tiie  Jury  that  it 
name,  he  would  not  do  so.    Cotton  did  not  say  **  another  against  such 
person^  and  the  witness  must  give  us  the  conversation  just  ^  ^^''- 
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as  it  occurred ;  but  I  shall  tell  the  Jury  that  it  is  not  evi- 
dence against  Cox. 

The  witness  repeated  the  conversation,  stating  the  name 
of  Cox  where  it  had  occurred. 


Verdict,  Cotton  and  Cox,  Guilty;  Hearne, 
Not  Guilty. 

Shepherd  and  Seders  for  the  prosecution. 

Talfaurdy  CarringUm^  and  Maclean^  for  the  respectire 
prisoners. 

[ AUomies—Borton,  for  the  prosecution,  FtVier,  Ompigne  4*  Danxdl^  ud 

Weedon,  for  the  respective  piisonerB.] 

See  the  esse  of  Iter  V.  Ciewes^pott,  p.  221;  and  Res  y.  FUtcker,  poit. 


BEFORE  MR.  BARON  BOLLAND. 


March  iU, 

If  on  an  indict- 
ment for  stealing 
"  one  sheep,"  it 
appear  that  the 
animal  stolen 
was  under  a 
year  old,  the 
prisoner  must 
be  acquitted,  aa 
he  ought  to 
have  been  in- 
dicted for  steal- 
ing "one  Iamb." 
Jfaeweis  stolen, 
it  must  be  so 
called  in  the  in- 
dictment; and  so 
a  lamb  must  be 
called  a  lamb; 
and  the  term 
sheep  is  proper 
only  where  the 
animal  stolen  is 
a  wether. 


Rex  r.  William  Birket. 

Indictment  for  stealing  «  one  sheep,"  the  property 
of  Henry  Benwell. 

The  prosecutor,  in  answer  to  questions  put  by  the 
Learned  Baron,  said,  that  the  stolen  «.pinial  was  under  a 
year  old,  and  that  he  should  call  it  a  Iamb-teg. 

BoLLAND,  B. — Upon  this  evidence  I  must  direct  an  ac- 
quittal. In  this  indictment,  the  animal  in  question  ought 
to  have  been  called  a  lamb*  Animals  of  this  kind  are 
Iambs,  and  not  sheep  till  they  are  a  year  old.  There  was 
a  case  lately  before  the  twelve  Judges,  in  which  a  man 
had  been  indicted  at  the  Old  Bailey,  and  tried  before 
Mr.  Justice  «/.  Parke,  for  stealing  **  one  sheep,*'  and  it 
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appearing  at  the  trial  that  the  animal  was  a  ewe,  the 
twelve  Judges  held,  that  the  prisoner  could  not  be  con- 
victed, as  the  statute  used  the  words  "  ram,  ewe,  sheep," 
&c.,  and  that  if  the  animal  was  in  fact  a  ewe,  the  indict- 
ment must  so  describe  it;  and  it  was  not  enough  to  use  the 
general  term  sheep.  If  a  ewe  is  stolen,  it  must  be  called 
a  ewe  in  the  indictment;  and  so  a  lamb  must  be  called  a 
lamb;  but  a  wether  should  be  described  as  a  sheep. 
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Verdict— Not  Guilty. 


Rigby  and  Maclean^  for  the  prosecution. 

[Attorney-—  Ro(erf #•] 


By  the  stat  7  &8  Geo.  4,  c.29, 
8. 25,  it  is  enacted,  <'  that  if  any 
person  shall  steal  any  horse,  mare, 
gelding,  colt,  or  filly,  or  any  bull, 
cow,  ox,  heifer,  or  calf,  or  any 
ram,  ewe,  sheep,  or  lamb,  or  shall 
wilfiilly  kill  any  of  sudi  cattle. 


with  intent  to  steal  the  carcase,  or 
skin,  or  any  part  of  the  cattle  so 
killed,  every  such  offender  shall  be 
guilty  of  felony,  and,  being  con- 
victed thereof,  shall  suffer  death 
as  a  felon." 


Rex  0.  Charles  Morris  Jones. 


March  \tt. 


T^HE  prisoner  was  charged  with  stealing  in  a  dwelling-  if  a  prisoner, 
house  sixty-eight  yards  of  lace,  of  the  yalue  of  IS/.,  the  wmceof  the 
property  of  George  Shepherd.  J'^tll'^'or* 

It  appeared  that  the  prisoner,  on  the  18th  of  October,  lace  in  MTerai 
1829,  sent  the  lace  (which  was  in  several  distinct  pieces,)  together  being 
from  Abingdon  to  London,  in  a  parcel  by  the  coach;  and  foe.^and  bring" 
it  was  also  proved,  that  he  was  the  shopman  of  Mr.  Shep-  ^"^  ^  ^^  ^ 

*  ^  *  *      nil  masters 

herd,  and  that  no  one  piece  of  lace  was  worth  5/.  house  at  the 

same  time,  this  • 
is  a  capital  of- 

Talfourd,  for  the  prisoner,  suggested,  that,  in/avorem  ^^;^'^, 

the  prisoner  had 

the  opportanitjr 

of  stealing  the  lace  by  a  piece  at  a  time,  and  that  no  one  of  the  pieces  was  worth  5/. 
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vike,  the  learned  Baron  would  take  it  that  the  pieces  of 
lace  might  have  been  stolen  at  different  times. 

Holland,  B. — I  cannot  assume  that  to  have  been  so, 
we  find  that  the  htce  is  all  sent  in  one  parcel,  and  all 
brought  out  of  the  prosecutor's  house  at  once;  and  unless 
you  can  give  some  evidence  to  shew  that  it  was  sUJen  at 
different  times,  you  do  not  raise  your  point;  but  even  if 
you  did,  I  should  think  it  would  be  of  no  avail,  for  on  the 
last  Winter  Circuit,  it  appeared  that  a  person  at  Brigbton 
stole  goods  in  the  same  way  that  you  wish  me  to  suppose 
that  this  person  did;  for  it  was  shewn  that  he  stole  the 
articlelB  one  or  two  at  a  time,  and  under  value,  but  that  he 
carried  them  out  of  his  master's  house  all  together,  the  ar- 
ticles amounting  in  all  to  more  than  5^  value;  and  Mr. 
Baron  GarroWy  after  much  consideration,  held,  that,  as  the 
articles  were  all  brought  out  of  the  prosecutor's  house  to- 
getiier,  it  was  a  capital  offence. 

Verdict — Guiky. 


Shepherd^  and  Carringian,  for  the  prosecution, 
Tiilfourd,  for  the  defence. 

[Attomies— Frimfoim,  sad  Weedm,'] 


BEFORE  MR.  JUSTICE  LITTLBDALE. 


March  ut,  ^^^  *'*  Sadler  and  Others. 

In  a  criminal  InDICTMENT  for  Stopping  Up  a  footway.  Plea— 
X'is  ^^t  Not  Guilty.  This  indictment  had  been  removed  by  cfr- 
in  Conrt,  when  iiarari.  and  came  down  to  be  tried  as  a  nisi  prius  record. 

calledasawit-  ^ 

new,  it  bound  to 

be  sworn  and  to  give  his  evidence,  although  he  has  not  been  subpccnaed.  An  indictment  for  tta^ 

pi&f  a  way  it  a  criminal  case  for  this  purpose. 
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To  prove  the  obstruction  of  the  way,  Curwood,  for  the 
prosecution,  called  a  person  named  Hayward,  a  son  of  one       ~r^ 
of  the  defendants*    The  witness  did  not  answer  when  call-  v* 

Sadlbr. 

ed,  but  he  was  in  Court,  and  would  not  answer. 

On  this  being  stated,  TaunioUt  who  was  for  the  defence, 
said,  that  the  witness  had  not  been  subpcsncied,  and  there- 
fore was  not  bound  to  answer. 

Curwoodf  for  the  prosecution. — That  is  so  in  civil  cases, 
but  this  being  a  criminal  prosecution,  the  witness  must  an- 
swer if  he  is  in  Court,  even  though  he  may  not  have  been 
subpcsnaed. 

Taunton. — Though  this  is,  in  point  of  form,  a  criminal 
prosecution,  yet  it  is  really  nothing  more  than  a  mode  of 
trying  whether  persons  have  a  right  to  go  over  the  lands 
of  the  defendants. 

LiTTLEDALE,  J. — I  think  that  this  must  be  taken  to  be 
a  criminal  prosecution,  and  that  the  witness  is  bound  to 
answer,  although  he  has  not  been  subpcenaed, 

Mr.  Hayward  was  then  sworn  auid  examined. 

Verdict— Not  <3uilty. 

Curwood,  and  Carrington,  for  the  prosecution. 

Taunian  and  Shepherd^  for  the  defence. 

[Attomiea — JProrifctifn,  and  Hedga,^ 
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OXFORD  ASSIZES. 


BEFORE  MR.  JUSTICE  LITTLEDALE. 


March  Sth. 

If  countel  for 
the  prosecu- 
tion call  a  wit- 
nets,  whose 
name  is  on  the 
back  of  the  in- 
dictment, hot 
do  not  examine 
him,  and  such 
witness  be  ex- 
amined by  the 
prisoner's  coun- 
sel, any  ques- 
tion put  by  the 
prosecutoi^s 
counsel  after 
this  must  be 
considered  as  a 
re-ezamination, 
and  therefore 
the  prosecutor's 
counsel  cannot 
ask  any  thing 
that  does  not 
arise  out  of  the 
previous  exam- 
ination by  the 
prisoner's 
counsel. 


Rex  v.  Thomas  Beezley. 

Indictment  for  murder.  On  the  part  of  the  prose- 
cution^  several  witnesses  were  called,  and  at  the  end  of 
their  examination.  Justice,  who  was  for  the  prosecution, 
closed  his  case;  but  Mr.  Justice  Littledale  said,  that  as 
there  were  four  more  witnesses  on  the  back  of  the  indict- 
ment, the  counsel  for  the  prosecution  ought  to  caD  them, 
to  give  the  prisoner's  counsel  an  opportuDi^x>f  cross-ex- 
amining them.  Justice  accordingly  called  them  all,  but 
did  not  ask  either  of  them  any  question.  One  of  them, 
on  being  cross-examined  by  Ludlow,  Serjt.,  stated  many 
facts  in  the  prisoner's  favour. 

Justice,  for  the  prosecution,  wished  to  ask  this  witness 
some  questions  relative  to  something  that  had  occurred  at 
an  earlier  part  of  the  day  on  which  the  deceased  was 
kiQed. 

Ludlow,  Serjt.,  objected  that  this  did  not  arise  out  of 
the  cross-examination. 


Littledale,  J. — These  questions  cannot  be  put    This 

is  strictly  a  re-examination,  and  no  question  can  be  asked 

which  does  not  arise  out  of  the  cross-examination.    If  the 

prosecutor's  counsel  does  not  choose  to  examine  in  chief, 

he  cannot  be  allowed  to  lie  by  and  see  what  the  prisoner  s 

counsel  does  in  cross-examination,  and  then  enter  into  a 

fresh  examination  of  the  witness,  as  to  new  facts  against 

the  prisoner. 

Verdict— Guilty  of  manslaughter. 
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Justice,  and  Abbot,  for  the  prosecution. 

Ludlow,  Serjt,  and  Carrington,  for  the  defence. 
[Attoniies*— Loofter,  and  If.  Taunton,'] 


WORCESTER  ASSIZES. 


BEFORE  MR  JUSTICE  LITTLEDALE. 


REXr.CLEWES.  March  Uth. 

luURDER.    The  prisoner  was  indicted  for  the  murder  a.  wu  indicted 
of  Richard  Hemmings,  on  the  25th  of  June,  1806,  by  ^^^  ^^^^ 
striking  him  on  the  head  with  a  bloodstick.  opened  that  A., 

haying  maUce 

The  case  opened  on  the  part  of  the  prosecution  was,  againatP.,hired 

H.  to  murder 
him,  and  that  H. 
did  80,  but  that 
H.  being  detected,  A.  had  murdered  H.  to  prevent  a  discovery  of  liit  (A.'t)  guilt  retpectbg  the 
murder  of  P.  Evidence  was  given  of  expressions  of  malice  used  by  A.  towards  P.;  and  it  was 
held  that  the  prosecutor  might  also  give  evidence  to  shew  that  H.  was,  in  &ct,  the  penon  by  whom 
P.  had  been  murdered. 

A  person  charged  with  murder,  made  a  confession  before  the  Coroner.  It  appeared  that,  before 
he  made  this  confession,  B.,  who  was  both  a  clergyman  and  a  magutrate,  had  had  an  interview 
with  him : — Held,  that  the  prosecutors  were  not  bound  to  call  B.  before  they  put  in  the  confession, 
but  that  it  would  be  fair  for  them  to  do  so;  and  that  if  the  prosecutors  did  not  call  B.,  the  pri- 
aoner  might  call  him  before  the  confession  was  read,  to  prove  that  some  inducement  was  held  out. 

A.,  a  prisoner  charged  with  murder,  was  visited  by  B.,  who  was  both  a  magistrate  and  a  clergy- 
man; B.  lold  him,  tlut  if  he  was  not  the  person  who  struck  the  fiital  btow,  and  he  would  tell  all 
he  knew,  he  (B.)  would  use  hb  endeavours  and  influence  to  prevent  any  thing  from  happening  to 
him ;  and  that  if  he  (A.)  did  not  make  a  disclosure,  some  one  else  would  probably  do  so.  After 
this  B.  wrote  to  the  Secretary  of  State,  who  returned  an  answer  that  mercy  could  not  be  extended 
to  A. ;  which  answer  was  communicated  by  B.  to  A.  After  this,  A.  sent  for  the  Coroner,  and  wish- 
ed to  make  a  statement  The  Coroner  told  him  that  if  he  did  so,  it  would  be  used  as  evidence 
against  him.    The  prisoner  made  a  confession. — Held,  that  this  confesaon  was  admissible. 

If  a  prisoner,  in  a  confessbn  made  before  a  Coroner,  which  is  taken  down  in  writing,  mention 
the  names  of  two  other  persons  who  are  also  charged  with  the  same  offence,  the  confession,  when 
read  in  evidence,  must  be  read  with  these  names  in  it,  just  as  It  is,  and  the  officer  of  the  Court  must 
not  say  <<  another  person,"  and  "  a  third  person,"  instead  of  reading  the  names. 

If  a  prisoner,  charged  with  murder,  say  in  his  confession,  which  is  read  in  evidence  against  him, 
that  he  was  present  at  the  murder,  bat  took  no  part  in  the  commission  of  it,  this  is  evidence  for 
him  u  weU  as  against  him;  but  the  Judge  will  not  direct  an  acquittal,  as  die  Jury  may  believe 
one  part  of  the  confession  and  disbelieve  another;  however,  if  it  is  meant  to  be  charged  that  the 
prisoner  did  more  than  is  stated  in  the  confession,  there  ought  to  be  some  evidence  to  shew  that* 
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ISdO.  that,  in  the  year  I8O69  great  enmity  subsisted  between  Mr. 
Parker,  who  was  the  rector  of  the  parish  of  Oddingley,  and 
his  parishioners,  and  that  the  prisoner  had  used  expressions 
of  enmity  towards  Mr.  Parker,  and  had  said  he  would  give 
50/.  to  have  him  shot.  It  was  also  opened,  that  Mr.  Parker 
was  shot  by  the  deceased  Richard  Hemmings,  who  was  de- 
tected in  the  fact ;  and  it  was  imputed  that  the  persons  who 
had  employed  him,  fearing  that  they  should  be  discoTered 
as  having  hired  him  to  murder  Mr.  Parker,  had  themselves 
been  guilty  of  the  murder  of  Hemmings,  whose  bones,  on 
the  28th  of  December,  18S9,  were  found  buried  in  a  bam, 
which  had,  in  the  year  1806,  been  occupied  by  the  pri- 
soner. 

The  finding  of  the  bones  was  proved,  and  the  wife  of 
Hemmings  identified  a  carpenter's  rule,  and  the  remains 
of  a  pair  of  shoes,  which  were  found  at  the  place  where 
the  bones  were  discovered;  and  she  also  identified  the 
skull  of  the  deceased,  by  something  remarkable  about  the 
teeth.  Evidence  was  also  given  of  various  declarations  of 
the  prisoner,  shewing  that  he  entertained  malice  against 
Mr.  Parker;  and  the  counsel  for  the  prosecution  then 
proposed  to  shew  that  Hemmings  was  the  person  by  whom 
Mr.  Parker  was  murdered. 

Ludlow,  Serjt — I  submit  that,  as  Mr.  Parker's  death 
is  not  the  subject  of  the  present  inquiry,  we  cannot  hear 
any  thing  respecting  the  person  by  whom  he  is  supposed 
to  have  been  murdered. 

LiTTtBDALE,  J. — I  think  that  I  must  receive  the  evi- 
-dence  on  the  part  of  the  prosecution;  it  b  put  thus — 
That  the  prisoner  and  others  employed  Hemmings  to 
murder  Mr.  Parker,  and  that  he  being  detected,  the  pri- 
soner and  others  then  murdered  Hemmings  to  prevent  a 
discovery  of  their  own  guilt.  Now,  to  ascertain  whether 
or  not  that  was  so,  in  point  of  fact,  it  is  necessary  that  I 
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should  receive  evidence  respecting  the  murder  of  Mr. 
Parker. 


The  evidence  was  received. 

The  counsel  for  the  prosecution  then  proposed  to  give 
evidence  of  a  confessi<Ni  made  by  the  prisoner  before  the 
Coroner;  and  it  was  proved  by  the  Coroner's  clerk,  that 
the  prisoner  sent  for  the  Coroner  to  the  prison,  desiring  to 
make  some  statement;  and  that,  before  he  stated  any  thing, 
the  Coroner  said  to  him,  that  any  confession  or  admission 
that  he  made  would  be  produced  against  him  at  the  next 
Assize,  on  a  trial  for  the  nmrder  of  Ricluurd  Hemmings, 
and  that  no  hope  or  promise  of  pardon  could  be  held  out 
to  him,  either  by  his  Majesty's  government  or  any  body 
else.  It,  however,  appeared  that,  previous  to  this  time, 
the  Rev.  R.  Clifton,  a  magistrate,  had  had  an  interview 
with  the  prisoner;  and  it  was  suggested  hy LudloWf  Seijt., 
that  he  might  have  told  the  prisoner  that  it  was  better  for 
him  to  confess;  and  that,  therefore,  the  counsel  for  the 
prosecution  were  bound  to  call  Mr.  Clifton. 

LiTTLEDALE,  J. — As  Something  might  have  passed  be* 
tween  the  prisoner  and  Mr.  Clifton  respecting  the  confes- 
sion, it  would  be  fair  in  the  prosecutors  to  call  him,  but 
I  will  not  compel  them  to  do  so.  However,  if  they  wiU 
not  call  him,  the  prisoner  may  do  so  if  he  chooses. 

Cunoood,  for  the  prosecution,  declined  calling  Mr.  Clif- 
ton; and  he  was  called  and  examined  by  Ludlow f  Seijt. 

Mr.  Clifton  stated,  that  he  had  told  the  prisoner,  that  if 
he  was  not  the  man  that  struck  the  fatal  blow,  he  (Mr.  C.) 
would  use  all  his  endeavours  and  influence  to  prevent  any 
ill  consequences  from  falling  on  him,  if  he  would  disclose 
what  he  knew  of  the  Oddingley  murders.  Mr.  Clifton  also 
stated,  that  he  told  the  prisoner  that  there  were  so  many 

q2 
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ISao.  living  persons  concerned  in  the  transaction,  that  it  would 
be  made  known  by  some  or  other  of  them ;  and  that  he 
said  this  to  have  the  effect  of  working  on  the  prisoner's 
mindi  to  induce  him  to  make  a  confession.  Mr.  Clifton 
further  stated,  that  he  wrote  a  letter  to  the  Secretary  of 
State  for  the  Home  Department,  to  which  he  received  an 
answer  stating,  that  mercy  could  not  be  extended  to  the 
prisoner,  for  reasons  that  were  therein  mentioned;  which 
answer  he  communicated  to  the  prisoner. 

All  this  had  occurred  before  the  time  of  the  prisoners 
sending  for  the  Coroner  to  the  prison. 

Ludlow^  Serjt.,  objected  that  this  declaration  of  the 
prisoner  was  not  admissible  in  evidence.  There  were 
several  inducements  held  out  to  the  prisoner:  one  was, 
that  Mr.  Clifton  would  interest  himself  with  the  Goven- 
ment ;  that  inducement  had,  no  doubt,  been  removed;  how- 
ever, there  were  two  other  inducementSi  which  weTe,Jir^i 
the  hope  that  would  arise  from  the  personal  endeavours  of 
Mr.  Clifton  in  his  favour;  and  secondly,  the  fear  that  if 
the  prisoner  did  not  confess,  some  one  else  would  tell  be- 
fore him. 

LiTTLEDALE,  J. — I  think  that  this  declaration  is  clearly 
admissible.  I  think  that  the  conversation  with  Mr.  Clif- 
ton, after  he  had.  recdved  the  Si&cretary  of  State's  letter, 
and  the  caution  given  by  the  Coroner,  must  be  taken  to 
have  completely  put  an  end  to  all  the  hopes  that  had  been 
held  out.  The  nearest  case  to  this  is  the  case  of  OUioMi 
which  was  considered  by  the  twelve  Judges  (a). 

Mr.  Belfauny,  the  clerk  of  assize,  was  proceeding  to  read 
the  confession,  omitting  the  names  of  two  persons,  named 
Banks  and  Bametti  who  were  in  custody  charged  with  this 
same  murder,  (jomtiy  with  the  prisoner),  on  the  Coroners 
inquisition. 

(a)  Carr.Supp.  61. 
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LiXTTLEDALE,  J. — ^You  must  read  all  the  names,  and 
read  every  word  just  as  it  is.  I  have  considered  this  point 
very  much,  and  I  am  of  opinion  that  the  names  ought  not 
to  be  left  out;  but  I  shall  tell  the  Jury  that  thb  state- 
ment is  no  evidence  against  any  one  besides  the  person 
making  it  (6). 
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The  confession  was  read  accordingly.  In  this  confes- 
sion the  prisoner  stated,  that  he  was  present  at  the  mur- 
der of  Hemmings,  which  took  place  in  his  barn;  but  that 
the  murder  was  committed  by  a  person  named  Taylor, 
(since  dead),  and  that  he  (the  prisoner)  took  no  part  in  it, 
and  was  wholly  unconscious  of  any  injury  being  intend- 
ed towards  the  deceased. 

Ludlow f  Seijt.,  objected  that  there  was  no  evidence  to 
go  to  the  Jury,  for  that  the  only  thing  to  connect  the  pri- 
soner with  the  murder  of  Hemmings,  was  his  own  decla- 
ration; and  that,  although  that  declaration  was  admbsible 
as  evidence  that  he  was  present  at  the  murder,  yet  it  was 


{b)  See  the  case  of  Rexy.Heamey 
mte^  p.  215.  In  Phill.  Law  of 
£y.  ch.  5,  8. 5,  it  is  sud,  that  ^  tlie 
confession  of  a  prisoner  is  not  to 
be  taken  in  parts,  bnt  the  whole 
together ;  that  what  is  ^ven  in  evi- 
dence may  be  neither  more  nor  less 
than  the  prisoner  intended.  If  the 
confession  is  not  in  writing,  the 
whole  of  what  the  prisoner  said 
must  be  fully  stated,  although  it 
may  happen  that  some  part  of  it 
concerns  other  prisoners  who  are 
ttied  on  the  same  indictment.  In 
such  a  case,  it  is  not  possible  to 
make  any  selection,  for  until  the 
evidence  has  been  heard,  it  cannot 
be  known  what  it  is  or  to  whom  it 
relates,  and  all  that  can  be  done 
is,  to  direct  the  Jury  not  to  take 
into  their  consideration  such  parts 


as  affect  the  other  prisoners.  But 
a  distinction  might  perhaps  be 
made  in  this  respect,  in  case  the 
confession  has  been  reduced  into 
writing,  if  that  part  which  relates 
to  the  other  prisoners  is  capable 
of  being  separated  and  detached 
from  the  rest,  and  can  be  omitted 
without  affecting,  in  any  degree, 
the  prisoner's  narrative  against 
himself."  The  practice  has  been, 
in  reading  confessions,  to  omit 
the  names  of  other  accused  par- 
ties, and  where  they  are  used  to 
say  ''  another  person "  ''  a  third 
person,"  &c.,  where  more  than  one 
other  prisoner  was  named;  and 
some  Judges  have  even  directed 
witnesses,  who  came  to  prove  ver- 
bal declarations,  to  omit  the  names 
of  those  persons  in  like  manner. 
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equally  evidence  that  he  was  there  taking  no  guilty  part  in 
the  transaction.    And  he  cited  the  case  of  Rex  v.  Jonei  (e). 

LiTTLBDALEy  J. — I  think  that  I  must  leave  it  to  the 
Jury.  The  confession  must  be  taken  altogether,  and  it  is 
evidence  for  the  prisoner  as  well  as  against  him;  but  still 
the  Jury  may,  if  they  think  proper,  believe  one  part  of  it 
and  disbelieve  another. 

The  prisoner  was  called  on  for  his  defence. 

LiTTLSDALS,  J.,  (in  sununing  up). — ^A  good  deal  of  efi- 
dence  has  been  given  respecting  the  murder  of  Mr.  Parker; 
but  with  his  death  you  have  nothing  to  do,  except  so  &r 
as  it  goes  to  shew  that  the  prisoner  is  guHty  of  the  mur- 
der of  Richard  Hemmings.  It  may  be  said,  that  the 
murder  of  Mr.  Parker  has  nothing  to  do  with  the  murder 
of  Hemmings;  but  still  I  think  that  you  ought  to  take  the 
evidence  into  your  consideration,  because  there  might  hsn 
been  an  object  in  destroying  Hemmings,  as  it  would  pie- 
vent  him  from  giving  evidence  against  any  person  who 
might  have  employed  him  to  murder  Mr.  Parker,  ^ith 
respect  to  the  prisoner's  confession,  I  think  you  must  tale 
it  altogether;  and  by  that  it  appears,  that  though  the  pri- 
soner was  present,  he  did  not  act  in  the  murder  of  Richaid 
Hemmings;  and  if  it  is  to  be  said  that  the  prisoner  £d 
more  than  is  stated  in  his  confession,  there  should  be  some 
evidence  of  that,  which  is  not  to  be  found  in  this  esse. 

Verdic(r--Not  Gwitj. 

Curwood,  Whaielejf,  and  Godson,  for  the  prosecution. 
Ludlow,  Serjt.,  and  F.  V.  Lee,  for  the  priscmer. 

[Attomies — Parker  4r  Smith,  and  S,  God$on,li 

(c)  Ante,  Vol.  2,  p.  129.    Sec      ante,  Vol.3,  p.  603;  andthecaM* 
also  the  case  of  Rex  ▼.  Higgins,      cited  in  Garr.  Supp.  p.  59. 
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STAFFORD  ASSIZES. 


BEFORE  MR.  BARON  BOLLAND. 


Rex  v.  Andrew  Pickford.  March  i5M. 

Indictment  on  the  8th  section  of  the  Stat.  7  &  8  An  uionymoiu 

Geo.  4,  c.  29y  for  sending  a  letter  to  Samuel  Young,  de-  that  the  writer 

manding  money,  with  menaces.  wrtJr'^^M 

The  letter  was  addressed  to  Mr.  Samuel  Young,  and  agree  together 

^  „  to  do  an  injury 

was  as  follows : —  to  the  person  or 

property  of  the 
prosecutor,  to 

"  Sir, — As  you  are  a  gentleman,  and  highly  respected  ^**®"*  ** '«"«' 

^  ^  o  '  a     .f         r  was  sent;  and 

by  all  who  know  you,  I  think  it  my  duty  to  inform  you  of  that  if  thirty 
a  conspiracy.    There  is  a  few  young  men  who  have  agreed  uaYIn aplrtlra^ 
among  themselves  to  take  from  you  personally  a  sum  of  Jjjjjj'^jj^jjf 
money,  or  injure  your  property.     I  have  overheard  all  give  such  in- 

Ibnnation  as 

the  affair.  I  mean  to  say,  your  building  property,  in  would  frustrate 
the  manner  they  have  planned  this  dreadful  undertak-  ^^/^'^^f  uiis 
ing,  would  be  a  most  serious  loss.     They  have  agreed  wasnotathrcat- 

^*  ^  ...  e"^"g  ie"«' 

to  commence  this  upon  an  appointed  time  in  the  course  within  the  staL 
of  this  winter,  which  would  be  a  most  dreadful  sight.  29,  s.  8,  ai- '  ^ 
Sir,  I  could  give  you  every  particular  information  how  ^^JJIIfj /haVuie 
you  may  preserve  your  property  and  your  person,  and  letter  was  a 
how  to  detect  and  secure  the  offenders.     Sir,  if  you  will  defraud  the  pro- 
lay  me  a  purse  of  thirty  sovereigns  upon  the  garden  edge,  M^teigM^^*^ 
close  to  Mr.  Tatler's  garden  gate,  I  will  leave  a  letter  in 
the  place,  to  inform  you  of  the  night  this  is  to  take  place. 
I  can  also  inform-  you  how  you  could  be  sure  to  secure  the 
offenders;  but  you  must  keep  all  this  quite  secret,  and  not 
make  a  talk  of  it,  as  it  would  come  to  their  ears,  and  then 
they  would  put  it  off  to  another  time.    Sir,  I  hope  you  will 
not  attempt  to  seize  upon  me,  when  I  come  to  take  up  the 
money  and  lay  down  the  note  of  information.     Sir,  you  will 
find  I  am  doing  you  a  most  serious  favour.    You  will  please 
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excuse  me  in  not  describing  my  name,  but  I  will  make  my- 
self known  the  day  after  you  have  taken  them,  and  be  a 
witness  against  them.  I  shall  come  to  lay  down  my  letter 
on  the  Ist  of  December,  if  I  find  the  money.  Sir,  I  am 
your  unknown  fiiend.'* 

On  the  back  of  the  letter  was  written — **  Sir,  I  shall  be 
much  obliged  if  you  would  lay  it  down  by  9  o'clock  on  the 
1st  of  December,  as  it  wont  require  much,  nor  admit  of 
much  time,  as  I  am  doing  all  for  your  advantage.** 

It  appeared,  that  after  receiving  this  letter,  Mr.  Young 
put  thirty  farthings  into  a  purse,  and  laid  them  down  at 
the  place  appointed  on  the  1st  of  December,  at  a  litde  be- 
fore nine  o'clock;  and  it  also  was  proved,  that  the  prisoner 
came  and  took  them  up;  and  that,  on  his  being  taken,  he 
said  that  the  letter  was  of  his  handwriting,  and  that  he  had 
written  it  with  an  intention  of  getting  the  thirty  sovereigns, 
to  leave  the  country. 

BoLLAND,  B.,  doubted  whether  the  letter  contained 
either  a  demand  or  a  menace. 

Greaves i  for  the  prosecution,  cited  Robinson^s  case  (a), 
and  argued  that  this  was  a  sufficient  demand  of  the  money, 
as  the  request  was  accompanied  by  a  condition,  namely, 
to  discover  persons  going  to  do  a  certain  act;  and,  with 
respect  to  the  menaces,  to  say  that  there  were  none  here, 
would  be  equivalent  to  holding,  that,  whenever  the  menaces 
came  from  one  person,  and  the  letter  from  another,  nei- 
ther could  be  indicted  under  the  stat.  7  &  8  Geo.  4,  c.  89; 
and  he  submitted  that,  at  all  events,  it  would  be  a  question 
for  the  Jury,  whether  the  letter  contained  menaces. 

BoLLAND,  B.,  afVer  conferring  with  Mr.  Justice  Little- 
dale,  said,  that  he  would  reserve  the  case  for  the  opinion 
of  the  twelve  Judges. 

The  Jury  found  the  prisoner  guilty. 
(a)  2  Leach,  749. 
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Greaves,  for  the  prosecution. 

iddo. 

[Attorney — CrusoJ] 

Rex 

0a 

PiCKFORD. 

In  the  ensuing  Term  the  twelve  Judges  held,  that  the 
conviction  was  wrong;  and  the  prisoner  was  therefore  dis- 
charged. 


SHREWSBURY  ASSIZES. 


BEFORE  MR.  BARON  BOLLAND. 


Rex  v.  Watton.  . 

Indictment  for  a  Ubel.  The  indictment  had  been  if  a  pioiecutor, 
preferred  and  found  at  the  Assizes,  and  had  been  removed  g^^ndicunCTT^ 
into  the  Court  of  King's  Bench  by  certiorari^  at  the  in-  ^y  certhraH^ 

^t.4..i  •         "■"■       8^'*  notice  of 

stance  of  the  prosecutor.    Notice  of  trial  was  given  by  the  trial  for  the  Ai- 

prosecutor,  and  the  record  was  brought  down  by  him,  and  down  ^  recast 

entered  for  trial  at  these  Assizes;  however,  just  before  the  ■"**  wiAdrawit 

case  was  called  on,  the  prosecutor  withdrew  his  record.  entered  for  trial, 

the  Judge  at 
the  Attiset  can- 

Curwood,  for  the  defendant,  applied  to  the  Learned  —^tor  t^ 
Baron  to  order  that  the  prosecutor  should  pay  the  defend-  pay  the  de- 

'^  ^    "^  fendantthecoBtB 

ant  the  costs  of  the  day.  of  the  day;  but 

a  motion  must 
be  made  in  the 

BoLLAND,  B.— I  think  that  I  have  no  power,  sitting  at  ^^^^  *""*'* 
Nisi  Prius,  to  make  such  an  order.     I  think  your  applica- 
tion should  be  made  in  the  Court  of  King's  Bench. 

Application  refused. 

Taunion,  CampbeU,  and  R.  F.  Richards,  for  the  prose- 
cution. 

Curwood,  for  the  defendant. 

[Attonues — Brandstrom,  and  WiUkani^ 
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In  the  ensuing  Tenn,  Curwood  applied  in  the  Court  of 
King's  Bench,  for  a  rule  to  compel  the  prosecutor  to  pay 
these  costs;  which  was  granted  on  the  authority  of  the 
case  of  Rex  v.  Barirum  (a). 


(a)  8  East,  269.  In  diat  case  the 
indictment  had  been  found  at  the 
Sessions,  and  removed  into  the 
Court  of  King's  Bench  by  certio' 
rari.  The  prosecutor  gave  notiee 
of  trial  to  the  defendant,  for  the 
sittings,  and  mthdrew  Ms  record 


without  countermaikRng  his  no- 
tice of  trial  in  limei  and  tk 
Court  held,  that  the  proeecntor 
was  liable  to  pay  the  defendant 
his  costs;  and  granted  a  nik  for 
the  payment  of  them  aooordioglr. 


HEREFORD  ASSIZES. 


BEFORE  MR.  JUSTICE  LITTLEDAL.E. 


March  27M. 

A  tenant  from 
year  to  year 
diedi  and  a  re- 
gular notice  to 
quit  waa  served 
oo  the  widow, 
who  remained 
in  poatewion  :— 
Held^  that  the 
landlord  might 
reooTer  in  eject- 
ment, unlcsa  it 
were  ihewn  that 
tome  other  per- 
son, and  not  tho 
widow,  was  tlie 
executor  or  ad* 
ministrator  of 
the  tenant,  and 
that  it  was  not 
incumbent  on 
the  landlord  to 
shew  that  the 
widow  was 
either  executrix 
or  administra- 
trix. 


Rees  on  the  demise  of  Mbars  r.  Perrot. 

Ejectment  to  recover  the  posseftsion  of  a  farm, 
situate  at  Llanstephan,  in  the  county  of  Carmarthen. 

The  farm  in  question  had  been  let  by  the  lessor  of  the 
plaintiff  to  a  person  named  Davies,  who  had  held  it  as 
tenant  from  year  to  year;  and  it  was  proved,  that,  Dalies 
being  dead,  a  notice  to  quit  was  served  on  his  widow,  who 
remained  in  possession  after  his  death. 

E.  V.  Williams,  for  the  defendant.— I  submit  that  the 
plaintiff  must  be  nonsuited.  In  the  case  o£Do0  dem«  Shore 
V.  Porter  (a),  it  was  held,  that  if  a  tenant  from  year  to 
year  die,  his  interest  passes  to  his  personal  representatiTe. 
Now,  here  it  is  not  shevm  that  the  person  on  whom  this 
notice  was  served,  was  the  personal  representative  of 


(d)  d  T.  R.  13.  It  was  there  held 
that  in  the  case  of  ''a  tenancy 
from  year  to  year,  so  long  as  both 
parties  please,"  if  the  tenant  die 


intestate,  Ms  administrator  has  the 
same  interest  in  the  land  which 
the  intestate  bad. 
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Davies;  which  I  contend  it  must  be,  before  the  lessor  of 
the  plaintiff  can  be  entitled  to  recover. 

LiTTLBDALB,  J. — If  you  shew,  on  the  part  of  the  de- 
fendant, that  Davies  made  any  will,  or  that  any  adminis- 
tration has  been  granted,  you  will  raise  that  point.  A 
personal  representative  can  only  be  constituted  either  by  a 
will  or  by  letters  of  administration ;  and  without  its  being 
proved  that  there  is  either  the  one  or  the  other,  you  only 
shew  a  possibility  of  there  being  a  personal  representative. 
I  think  the  lessor  of  the  plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaintiff. 

Russell,  Seijt.,  and  John  Evans,  for  the  plaintiff. 
E.  V.  WilUams,  for  the  defendant. 

[ A ttornies— Jones,  and  H.  Lewis,'] 


BEFORE  MR.  BARON  BOLLAND. 


Rex  9.  Thomas  Lawrence  and  Thomas  Weaver.  March  30M. 

Burglary.    There  were  two  counts  in  the  indict-  The  lifting  up 

ment:  the^r^l  charging  the  prisonenu.with  breaking  into  ^ringattUu-, 

the  dwellinir-house  of  Henry  Gatehouse,  with  intent  to  ''^^^^  V^   . 

^  •^  .  ^  merely  kept  m 

steal  his  goods;   the  second  count  charged  a  breaking  its  pUce  by  its 

out  of  the  house.  and  which  had 

There  was  no  evidence  to  shew  how  the  prisoners  got  J^j^^'j'^iSin^ 

into  the  house,  but  the  evidence  of  the  breaking  out  was  «ncwtr«p-door, 

^  they  had  not 

as  follows:    Mr.  Gatehouse,  the  prosecutor,  said,  ^'At  been  put  on,  is 

about  half  past  ten  o'clock,  on  the  night  of  the  6th  of  De-  brediing  to  con- 
stitute a  burg- 
lary ;  bnt  unloddng  and  opening  a  hall-door  and  running  away,  is  a  sufficient  breaking  out  of  the 
house. 
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1830.  cember,  I  secured  my  house  and  went  to  bed.  There  is  a 
trap-door  over  the  cellar  in  the  court-yard,  which  was 
down«  This  trap-door  drops  down  into  its  place,  but  has 
no  fastening  of  any  kind;  it  is  merely  kept  down  by  its 
own  weight.  This  trap-door  is  a  new  one ;  and  on  the  6th 
of  December!  the  fastenings  had  not  been  put  upon  it. 
The  old  trap-door,  for  which,  this  new  one  was  substituted, 
had  been  secured  by  fastenings.  I  did  not  lose  any  of  my 
property.'*  A  watchman  said,  "  1  was  on  duty  on  the  night 
of  the  6th  of  December;  I  saw  the  prisoner  Lawrence 
push  up  the  trap-door  and  come  out  of  Mr.  Gatehouse's 
cellar.  I  also  heard  the  footsteps  of  a  man  in  Mr.  Gate- 
house's hall,  I  heard  a  second  man  unlock  the  hall-door, 
and  open  it,  and  then  run  out  of  the  house.  That  man 
was  the  other  prisoner." 

Powell,  for  the  prisoners,  objected  that  the  lifting  up  of 
the  flap  was  not  sufficient  to  constitute  a  breaking. 

Davies,  contrd,  cited  the  case  of  Rex  v.  Brawn  (a). 

BoLLAND,  B. — I  am  of  opinion  that  the  lifting  up  of  this 
flap  by  the  prisoner  Lawrence  is  not  a  sufficient  breaking. 
1  think,  therefore,  that  he  must  be  acquitted.  As  to  the 
other  prisoner,  I  am  decidedly  of  opinion,  that  the  unlock- 
ing and  opening  of  the  hall  door  and  running  away  are  suffi- 
cient to  constitute  a  breaking  out  of  the  house.  The  case 
is  therefore  made  out  as  to  him,  if  the  Jury  are  satisfied 
that  he  is  the  person  who  broke  out  of  the  house. 

The  Jury  acquitted  both  the  prisoners. 

DcLvies,  for  the  prosecution. 
Powell,  for  the  defence. 

[Attornies — Preece,  and  Rutsell  ] 
(a)  2  Eft.  P.  G.  4S7. 
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Rex  r.  Robert  Lloyd,  James  Williams,  and  John 

Roberts. 


March  3  If/. 


J.  HE  prisoners  were  indicted  for  robbing  Francis  Wei-  Onwindict- 

i«       .  .^t    i»  1*1  ment  for  rob- 

Iington  with  force  and  violence.  bery^thedecUr- 

■tion  <»  artictdo 

Before  the  time  of  the  trial,  Wellington  had  died;  and  party  robbed  u 
BusseU,  Serjt.,  submitted  to  the  Learned  Baron,  whether  [ll'eJfdTi!^'"* 
he  could  be  allowed  to  give  in  evidence  a  declaration  made 
by  Wellington  in  ariicuh  mortis. 

Curwoodf  for  the  prisoners,  cited  1  Phill.  Ev.  237  (a), 
and  the  cases  oiRex  v.  Mead{b),  and  Doedexn.  Sutton  v. 
Ricfgway  (c). 

BoLLAND,  B. — I  am  of  opinion,  that  I  ought  not  to  re- 
ceive this  evidence.  I  think  that  declarations  in  articulo 
mortis  are  not  admissible  in  evidence  to  make  out  a  charge 
of  robbery;  nor,  indeed,  any  other  charge,  except  those  in 
which  the  death  of  the  deceased  person,  by  whom  the  de- 
claration was  made,  is  the  subject  of  the  inquiry.  I  must 
reject  the  evidence. 

This  evidence  being  rejected,  the  case  was  made  out  by 
means  of  other  proof. 

The  Jury  found  all  the  three  prisoners  Guilty. 


(a)  It  ifl  there  sud,  that,  in  trials 
for  robbery,  the  dying  declarations 
of  the  party  robbed  have  been 
held  to  be  inadmissible  by  Mr. 
Justice  BayUy,  on  the  Northern 
Spring  Orcuit,  1822,  and  by  Bat, 
G.  Jt  on  the  Midland  Spring  Cir- 
cuit, 1822.  And  in  the  case  of 
Rex  T.  Huichimon,  Durham  Spring 
Assizes,  1822.  2  B.  &  C.  608,  n. 
where  the  prisoner  was  indicted 
for  administering  savin  to  a  preg- 
nant woman,  it  appeared  that  the 
woman  was  dead ;  and  for  the  pro- 


secution, eridence  of  her  dying  de- 
claration upon  the  subject  was 
tendered:  but  Bay  ley,  J.,  rejected 
the  evidence^  observing,  that  al- 
though the  declaration  might  re- 
late to  the  cause  of  the  death,  still 
such  declarations  were  admissible 
in  those  cases  alone,  where  the 
death  of  the  party  was  the  subject 
of  inquiry. 

(6)  4  D.  &  R.  120;  2  B.  &  C. 
606,  S,  C. 

(c)  4  B.  &  A.  54. 
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1830.  Russett,  Seijt.,  R.  V.  Richards,  and  Powell,  for  the 

Rex         prosecution. 

Llotd.  Curwood,  and  Carrington,  for  the  prisoners. 

[Attornies— Pa/fsA/itf  4-  Bellamy,  and  £.  PrifcAordL] 


MONMOUTH  ASSIZES. 


BEFORE  MR.  BARON  BOLLAND. 


April  6«A.  WitLiAMs,  Administrator  of  Williams,  r.  Thomas. 

JhcrewMac   -  Replevin.     There  were  six  cognizances  for  rent  in 

uisance  for  rent  arrear.    Thc^r^^  stated,  that  the  rent  was  200/.  a-year,  and 

thu7here  were  three  tons  of  coal  every  month.     The  second  cognizance, 

ioc  itodll'  *hat  8^*®d  that  the  rent  was  200i  a-year,  and  lOrf.  a-ton  upon 

a  certain  agree-  all  coal  raised  from  the  premises,  but  that  the  rent  of  2002. 

entered  into  be-  should  be  deducted  from  the  lOd.  a-ton,  and  three  tons  of 

lorTand^teoan^  ^^  monthly;   and  the  three  other  cognizances  varied 

and  that  the  ten-  glightlv  from  the  secoud.    Pleas  to  the  first  cognizance — 

ant  was  subse-  o      ^  o 

qnentiy  induced  Firstf  that  the  SOOiL  was  not  in  avrcar,  and  that  the  coal  was 
t/enter  into  an-  n^ver  demanded.  iS'econcf  plea  to  the  first  eogniaancse,  that 
other  "g^M-       neither  the  800/.  nor  the  coals  were  in  arrear.    To  each  of 

ment;  which 

second  agree-     the  Other  cognizances,  the  defendant  pleaded  separate  pleas, 

ment  was  the       ^  ,  .»         .  •  j   - » •    .» 

demise  in  the  Jirstf  nou  tcnuU;  secondltff  netis  m  arrear;  and  imrdiy, 
mfnS;  and  ^^^^  *e  lOrf.  a-toD  never  exceeded  gOO/.  a-year.  The 
that  this  latter     eigUcenih  plea  was  to  the  last  five  cc^rnizances,  and  it 

agreement  had 

been  abandoned  commenced  with  an  averment,  that  all  the  demises  in  those 
senrbefore  any  cognlzanccs  mentioned,  were  one  and  the  same;  and  tins 
due'  ^^"other  P"^*^  ^®^*  ^°  ^^  State,  that  a  certain  agreement  had  been 
plea  was  similar,  entered  into  between  the  intestate  and  J.  H.  Moggridge, 
aTe^fed  that\he  the  pcrsou  to  whom  the  defendant  was  bailifi*,  and  that  the 

tenant  was  in- 
duced to  enter 

into  the  second  agreement  by  fraud.  Replication  to  the  one,  denying  the  abandonment;  and  to 
the  other,  denying  the  fraud: — HeU,  thai,  on  these  pleadings,  tho  plaintiff  had  the  right  tt>  begin. 
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intestate  was  induced  and  persuaded  by  J.  H.  Moggridge         1830. 
to  enter  into  another  agreement,  (which  was  set  out);  and      Williams 
it  then  averred,  that  each  of  the  demises  in  the  last  five  cos-       ^  ^' 

°  Thomas. 

nizances  mentioned,  was  the  demise  contained  in  the  second 
agreement;  and,  that  after  the  making  thereof,  and  before 
any  rent  became  due,  the  same  was  abandoned  by  mutual 
consent.  The  nineteenth  plea  was  similar  to  the  eig}iteentb, 
except  that  it  averred  that  the  intestate  was  induced  to  en* 
ter  into  the  second  agreement  by  fraud  and  misrepresenta- 
tion, instead  of  stating  that  it  was  abandoned.  Replica* 
tion  to  the  eighteenth  plea,  denying  the  abandonment  of  the 
agreement;  and  to  the  nineteenth  plea,  denying  the  fraud 
and  misrepresentation. 

» 

Tauniarii  for  the  defendant,  contended  that  he  had  a 
right  to  begin,  because,  though  the  affirmative  of  the  is- 
sue taken  on  the  eighteenth  and  nineteenth  pleas  was,  in 
point  of  form,  upon  the  plaintiff;  yet,  as  these  pleas  amount- 
ed, in  substance,  to  no  more  than  a  plea  of  nan  tenuit,  it 
lay  upon  the  defendant  to  prove  the  tenancy. 

Campbell,  for  the  plaintiff.— The  Judge  will  only  look 
at  the  pleadings,  and  see  upon  whom  the  affirmative  lies; 
and  that,  in  the  present  case,  is  clearly  on  the  plaintiff. 

BoLLAND,  B. — ^These  pleas  do  amount  very  nearly  to 
nofi  iemdt;  yet,  as,  in  point  of  form,  the  affirmative  is  on 
the  phuntiff,  I  think  that  he  ought  to  begin. 

The  plaintiff  began. 

Verdict  for  the  plaintiff. 

Campbell,  Ludlow,  Serjt.,  and  Holroyd,  for  the  plaintiff. 
Taunian,  and  Blewiit,  for  the  defendant. 

(.Attornies — Bigg,  and  Prothero  tf  FhUlipt.'] 

See  the  case  of  Cuttu  v.  Wh€€l€r,  ante,  p.  196. 


CASES  ON  THE 


BEFORE  MR.  JUSTICE  LITTLEDALE. 


April  6th.  ReX  V.  ELIZABETH  OwEN. 

ifa  child  more    InDICTMENT  for  Stealing  coaU.    The  prisoner  was 

tmun  aeren  and 

iiDder  fourteen  ten  years  of  age,  and  it  was  proved  that,  on  the  S8th 
itHndiete^or  of  January,  she  was  standing  by  a  large  heap  of  ccuds  be- 
feiony,  it  will     longing  to  Messrs.  Harford  &  Brothers,  and  that  she  put 

be  left  to  the  ®    '^  *^ 

Jury  to  say        a  basket  upon  her  head.     This  basket  was  found  to  con- 

whether  the  o^.«  i"i«_i*         ii»i^«  .  ^» 

fence  wai  com-  ^^^  ^  f<B^  knobs  of  coal,  which,  m  answer  to  a  question 
priaoner  Vnd  If  P^^  ^^  ^^^  ^^  ^^^  wituess  for  the  prosecutiou,  she  said  she 
80,  whether,  at    had  taken  from  this  heap. 

the  time  of  the 

ioner  hada^  *  LiTTLEDALE,  J.,  was  about  to  Call  upou  the  prisoner 
fijTtJSSTJor  fo'  J»«  defence,  when 

the  waa  doing 

wrong.   The  CarrifigtoH,  amicus  curia,  suggested  that  she  was  en- 

Sretumption  of  , 

iw  ii,  that  a      titled  to  an  acquittal    He  submitted  that  a  child  under 

haa  not  such  "^  sevcn  years  of  age  could  not  legally  be  convicted  of 
fp^  know-  felony;  and  that,  in  cases  where  the  accused  was  between 
the  contrary  be  the  ages  of  scven  and  fourteen,  it  was  incumbent  on  the 
evJcncef  *  prosecutor  to  prove,  not  only  that  the  offence  was  commit- 
ted, but  also  that  the  offender  had,  at  the  time,  a  guilty 
knowledge  that  he  or  she  was  doing  wrong. 

LiTTLEDALE,  J. — I  caunot  hold  that  a  child  of  ten  years 
of  age,  is  incapable  of  committing  a  felony.  Many  have 
convicted  under  that  agei. 

Carrington. — ^No  doubt  that  is  so.  A  boy,  named  York, 
who  was  only  ten  years  old,  was  convicted  of  a  murder; 
but  in  that  case  there  was  the  strongest  evidence  of  guilty 
knowledge  (a). 

LiTTLEDALE,  J. — I  think  I  must  leave  it  to  the  Jury. 
The  prisoner  was  then  called  on  for  her  defence. 

(a)  Post  70. 
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LiTTLEDALB,  J[*,  (in  Summing  up)  said — In  this  case  there 
are  two  questions;  Jir^t,  did  the  prisoner  take  these  coals ; 
and  secondly f  if  she  did,  had  she  at  the  time  a  guilty  know- 
ledge that  she  was  doing  wrong.  The  prisoner,  as  we 
have  heard,  is  only  ten  years  of  age;  and,  unless  you  are 
satisfied  by  the  evidence  that,  in  committing  this  offence, 
she  knew  that  she  was  doing  wrong,  you  ought  to  acquit 
her.  Whenever  a  person  committing  a  felony  is  under 
fourteen  years  of  age,  the  presumption  of  law  is,  that  he  or 
she  has  not  sufficient  capacity  to  know  that  it  is  wrong; 
and  such  person  ought  not  to  be  convicted,  unless  there 
be  evidence  to  satisfy  the  Jury  that  the  party,  at  the  time 
of  the  offence,  had  a  guilty  knowledge  that  he  or  she  was 
doing  wrong  (&). 

Verdict — Not  guilty;  and  the  foreman  of 
the  Jury  added,  '^  We  do  not  think  that 
the  prboner  had  any  guilty  knowledge." 

LunUejff  for  the  prosecution. 

[Attomies-^Prof Aero  4^  PhiUipiJ] 

(6)  Tbe  law  on  this  subject  is  who  was  found  gmlty  of  burning 
very  fully  gone  into  in  1  Curw.  two  barns  at  Windsor,  ^  and  it  ap- 
Hawk.  p.  1,  n.  1 ;  and  is  also  treat-  pearing  that  he  had  malice,  re- 
ed of  by  Lord  Hale,  (1  H.  P.  G.  venge,  craft,  and  cunning,  he  had 
ch.  3),  and  by  Mr.  Justice  Blach-  judgment  to  be  hanged,  and  was 
itane,  (4  Com.  ch.  2).  It  is  be-  hanged  accordingly.*'  This  case 
Ueved  that  the  youngest  person  was  tried  before  Whitlock^  J.,  at 
who  was  erer  executed  in  this  the  Abingdon  Asazes^  1629,  and 
country,  was  a  boy  between  dght  is  reported  in  Emlyn's  Edit.  H.  P. 
and  nine  years  old,  named  Dean,  G.  p.  25,  n.  (u). 


Rex  v.  Matthew  Thomas.  ^pt^  ftk. 

Indictment  on  the  stat.  7  &  8  Geo.  4,  cSO,  s.  8,  itiiDota  "bc- 
for  «  beginning  to  demolUh  -  the  dwelling-house  of  John  SSlh^' a  hL^ 
Williams.  ^^^"7  *^«,  , 

TTuu«u».  ^  meaning  of  the 

Stat  7  &  8  Geo. 
4,  c.  30,  t.  8,  nnleis  tlie  Jury  be  sadified  that  the  ultimateobject  of  the  rioters  was  to  demolish  the 
bouse,  and  that,  if  they  had  tarried  their  intention  into  full  effiwt,  they  would,  in  point  of  fiict,  have 
demolished  it. 

VOL.  IV.  R 
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It  appeared  that  the  prisoner  and  others,  on  the  15t]i  of 
j^^^         March,  1830,  at  about  midnight,  came  to  the  house  of  the 
V.  prosecutor ;  and  that,  having  in  a  riotous  manner  burst  open 

the  door,  they  broke  some  of  the  furniture,  all  the  windows, 
and  one  of  the  window  frames,  and  forced  out  a  small  iron 
bar;  and  that,  after  doing  this  mischief,  they  went  away. 
It  did  not  appear,  that  there  was  any  thing  to  hinder  the 
rioters  from  doing  more  damage  if  they  had  chosen  so  to  do. 

Curwoodf  for  the  prisoner,  objected  that  this  was  not  a 
beginning  to  demolish  the  house. 

LiTTLBDALE,  J. — I  am  of  Opinion,  that  this  will  not  be  a 

<<  beginning  to  demolish,"  within  the  act  of  Parliament  (0), 

unless  the  Jury  shall  be  satisfied  that  the  ultimate  object  of 

the  rioters  was  to  demolish  the  house;  and  that,  if  they  had 

carried  their  intentions  into  full  effect,  they  would,  in  point 

of  fact,  have  demolished  it.    Now  here  that  is  not  so,  for 

they  come  and  do  a  great  deal  of  mischief,  and  then  go 

away,  having  manifestly  completed  th^r  purpose,  and  done 

all  the  injury  they  meant  to  do. 

Verdict — ^Not  guilty. 

Greaves,  for  the  prosecution. 
Curtoood,  for  the  defence. 

[Attoniies--T.  J.  Pkiii^  and  Owen.^ 

(a)  By  the  stat.  7  &  8  Geo.  4,  c.  building  or  erection  used  id  am- 
30,  8. 8,  it  is  enacted,  that "  if  any  ing  on  any  trade  or  manuftctaret 
persons,  riotously  and  tumultuous-  or  any  branch  thereof,  or  any  m»- 
ly  assembled  together  to  the  dis-  chinery,  whether  fixed  or  more 
turbance  of  the  public  peace,  shall  able,  prepared  for  or  employed  I'o 
unlawfully  and  with  force  demo-  any  manufacture,  or  in  any  braocli 
lish,  pull  down,  or  destroy,  or  be-  thereof,  or  any  steam  engine  or 
gin  to  demolish,  pull  down,  or  other  eng^e  for  sinking,  draiDJD|fi 
destroy,  any  church  or  chapel,  or  or  working  any  mine,  or  any  staidi, 
any  chapel  for  the  religious  wor-  building,  or  erection  used  in  con- 
ship  of  persona  diasenting  from  ducting  the  business  of  any  vmi, 
the  united  church  of  England  and  or  any  bridge,  waggon-way,  « 
Ireland,  duly  registered  or  record-  trunk  for  conveying  minerals  from 
ed,  or  any  house,  stable,  coach-  any  mine^  every  such  offeoder 
house,  out-house,  warehouBe,  of-  shall  be  guilty  of  fclonj,  snd,  l^ 
fice,  shop,  miU,  malt-house,  hop-  ing  convicted  thereofy  shall  nfiv 
oast,  bam,  or  granary,  or  any  death  as  a  felon." 
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HOME  CIRCUIT 

1830. 


HORSHAM  ASSIZES. 


BEFORE  MR.  JUSTICE  BATLBT. 


FoBDE  V.  Skinmeb  and  Others.  March  tieth. 

JtALSE  imprisonment,  with  a  count  for  a  common  as-  irpttiihoffiecn 
sault.    Plea-General  issue.  ^.'IXJ^ 

The  defendants  were  the  parish  officers  of  the  parish  of  ^«  poor-house, 
Ninfield,  in  Sussex;  and  the  plaintiff  was  a  young  woman,  against  the  wiu 
who  was  a  pauper  in  the  poor-house  there.  The  false  im-  ^uisan^^tl 
prisohment  was  not  proved;  and  the  assault  complained  of  andifitbedone 

*  IT  '  Mr  as  matter  of  de* 

was,  that,  on  the  10th  of  December,  18S9,  the  defendants  gradation,  and 

sent  for  the  plaintiff  into  a  room  in  the  poor-house,  and  by  to  deanimen, 

force,  and  against  her  consent,  cut  off  her  hair;  and  it  ap-  ^IJI^^tij!  *" 

peared,  that  in  the  struggle,  occasioned  by  her  resisting,  ^^  so  ^  >»- 

,  -   ,        crease  the  dam- 

one  of  her  arms  was  bruised.    It  was  shewn  that  the  plain-  ages.  • 

tiff  wore  long  hair,  and  kept  it  in  a  clean  and  neat  state; 
and  there  was  also  evidence  given  that  when  the  plaintiff 
had,  shortly  before,  gone  with  two  of  the  defendants  he- 
fore  the  magistrates  at  Battle,  one  of  the  defendants  said, 
alluding  to  the  plaintiff  and  her  sister,  who  was  also  in  the 
poor-house,  that  he  would  soon  do  something  ''  to  take 
their  pride  down."  It  also  appeared,  that  the  sister's  hair 
was  cut  off  in  a  similar  way. 

Baylbt,  J,,  (in  summing  up). — However  desirable  such 
a  regulation  as  that  of  cutting  off  the  hair  of  persons  in  a 
poor-house  may  be  with  regard  to  health  and  cleanli- 

r£ 


240  CASES  ON  THE  HOME  CIRCUIT. 

1830.  nesa^  yet  it  b  altogether  unauthorized  by  law,  and  b  t 
wrongful  actf  if  done  without  the  consent  of  the  party.  If, 
in  this  case,  it  was  done  violently  and  with  force,  and  with 
the  malicious  intent  imputed,  namely,  of  *'  taking  down 
their  pride,"  and  not  with  a  view  to  cleanliness,  that  will 
be  an  aggravation,  and  ought  to  increase  the  damages. 
You  will  therefore  decide  on  the  motives  which  actuated 
the  defendants,  and  according  to  that  decision  you  will 
estimate  the  amount  of  damages. 

Verdict  for  the  plaintiff— Damages  602. 


Plaiti  and  Theiiger,  for  the  plaintiff. 
Gumejf,  for  the  defendants. 
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NORFOLK  SPRING  CIRCUIT. 

1830. 


BEFORE  MR.  BARON  TAUOHAN. 


BEDFORDSHIRE  ASSIZES. 


BEFORK  MR.  BAROM  VAUORAN. 


Rex  v.  Henry  Levy.  Uanh  9tk. 

Indictment  for  stealing  a  watch,  the  property  of  A.<uu*eKdhit 
John  Bandy.  ~;^?J5:- 

It  appeared  that  the  prosecutor  and  the  prisoner  had  ^°ff»^,  <>?"-., 

-  -      f  ,  ,  .,    wurmglt,he«>!d 

met  together  at  a  public-house;  when  the  prosecutor  said  it;  and  a.,  be- 
to  the  prisoner!  **  My  watch  wants  repairing,  I  wish  you  ^^^  ^^  b.  that 
would  take  it  and  repair  it,"  The  prisoner  toot  the  watch,  J*  JSJ  waST 
promising  to  return  it  in  two  or  three  days.    A  week  af-  back  again  or 
terwards,  the  prosecutor  asked  the  prisoner  for  the  watch,  ^^^d,  nofeiooy. 
when  the  latter  said,  it  was  not  ready ;  and  when  the  pro-  ; 
secutor  saw  him  again,  he  said  he  had  sold  it.    To  this  the 
prosecutor  replied,  "  I  will  have  my  watch  or  the  money.? 
The  prisoner  said,  **  I  will  give  you  either  the  watch  or 
money  to-morrow." 

Smiih^  for  the  prisoner,  submitted  that  this  was  no  felo- 
ny : — ^the  prosecutor  had  delivered  the  watch  to  the  prison- 
er to  be  repaired,  and,«on  learning  that  it  was  sold,  had 
acquiesced  in  the  sale. 

Vaughan,  B. — I  think  it  would  be  too  much  to  construe 
this  to  be  a  felony.  It  would  have  been  different  if  the  pri- 
soner had  obtained  the  watch  by  trick  or  fraud.  Here  it 
was  voluntarily  delivered  to  him. 

Verdict — Not  guilty. 
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1830.  Smiihf  for  the  prisoner. 


^^ — . — ' 


Rbx  [Attomey-^fiiemftifi.] 

Levt. 


HUNTINGDONSHIRE  ASSIZES. 

BEFORE  MR.  BARON  VAUGHAN. 


March  13M.  ReX  9.  HoLLINGSHBAD. 

A  prisoner  be-  InDICTMENT  for  breaking  and  entering  a  dwelling- 

inftkn  beforea  housei  and  Stealing  therein  bank  notes  and  money. 

SlIf'^^JiM  *  **'•  ^P®'  *®  ^'^  Marshal,  was  called  to  depose  to  a 

a  statement  was  statement  made  by  Mr.  Gates,  the  solicitor  for  the  proee- 

sencebytheso-  cution,  to  the  Lord  Mayor  of  London,  at  the  Mansion- 

proMra?o^^  house,  on  the  ekanuhation  of  the  prisoner. 

which,  the  wit- 
ness called  to         Storks,  Sexjt.,  asked,  if  this  statement  was  taken  down 

prove  it  said,  he   .  .^      « 

believed  had         |n  Wntmg  ? 
been  taken 

^^"^mt'        Andrews,  for  the  prosecution.— It  need  not  be.    Mr. 
that  nnder  these  Gates  was  not  examined  on  oath,  and  what  he  said  in  die 

circumstances  «  .  .  •       j     •    -i^i 

parol  evidence    presence  01  the  prisoner  is  admissible. 

of  the  statement 

^e  mlthe'triai      ^^*  Cope,  in  answcr  to  questions  put  by  Sioris,  Setjt., 
of  such  prisoner,  gtated,  that  Mr.  Hobler,  the  derk  at  the  justice-room  at 

the  Mansion-house,  was  in  the  habit  of  taking  down  in 
writing  whatever  was  stated  on  examinations  there;  and 
that  he  believed  that  what  Mr.  Gates  had  said  to  the  Lord 
Mayor  on  this  occasion,  was  so  taken  down. 

Vauohan,  B. — I  shall  presume  that  what  passed,  bei^g, 
in  fact,  part  of  the  examination,  was  taken  down  (a),  and  if 
so,  it  should  have  been  here.  I  think  I  ought  not  to  re* 
ceive  Mr.  Cope's  evidence. 

(n)  Vide  the  case  of  Fhiiiipi  t.  taken  down  in  rating,  althoof^ 

Wimhum^  pott,   in   which    Tm-  the  party  called  to  give  parol  proof 

dal,  G.  J«,  held,  that  it  was  to  of  it  said,  that  he  did  not  perodve 

be  pretumed  that  what  a  party  said  that  it  was. 
«poit  oath  before  a  ma^strate,  was 
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]8d0. 


The  evidence  was  rejected,  and  the  case  made  out  by 

other  proof.  n^^ 

Verdict — Guilty.  „. 

Andrews^  and  Gunning,  for  the  prosecution*  head. 

Storks,  Serjt,  and  Smith,  for  the  prisoner. 

[Attormes^Gfllesj  and  Butler.^ 
It  u  important  to  consider  whe-     in  evidence,  unless  such  witness 


ther  any  thing  said  during  the  ex- 
aminatioa  of  a  prisoner  before  a 
mi^iBtrate,  can  be  recdred  in  evi* 
dence,  merely  on  the  ground  of 
its  being  said  in  the  presence  of 
the  prisoner.  The  reason  why  any 
thing  said  in  the  presence  of  the 
prisoner  is  recdmbk  as  eridence 
against  him  is,  that,  being  sidd  in 
his  hearing,  he  might  have  con- 
tradicted it  if  he  had  chosen.  Now, 
this  seems  hardly  to  apply  to  what 
takes  place  at  tiie  time  of  the  ex- 
amination before  the  magistrate, 
because,  as  the  prisoner  could  not 
keep  up  a  running  commentary 
of  contradictions,  with  respect  to 
every  thmg  said  against  him,  the 
reason  of  admitting  such  evidence 
appears  to  fail.  In  the  case  of 
JUjfv.ApplOysadOtben,  3Staric. 
N.  P.  C.  33»  two  prisoners  were 
examined  on  a  charge  of  horse- 
stealing, and  one  of  them,  in  the 
presence  of  the  other,  stated,  that 
they  jointly  committed  the  felo- 
ny; but  this  was  held  to  be  no  eri- 
dence against  the  other,  although 
he  did  not  deny  it.  Indeed,  if 
what  was  said  before  the  magis- 
trate by  persons  not  upon  oath, 
were  admissible  in  evidence  against 
the  prisoner,  as  being  something 
said  in  his  presence,  there  would 
be  this  difficulty:  viz.  that  what  a 
witness  said  upon  his  oath  before 
the  magistrate,  which  was  taken 
down  in  writing,  and  signed  by  the 
witness,  would  not  be  admissible 


were  dead;  but,  if  a  person,  not 
upon  his  oath,  chose  to  say  any 
thing,  what  he  said  would  be  re- 
ceivable, as  being  something  said 
in  the  presence  of  the  prisoner: 
which,  as  it  seems,  could  hardly 
be  the  law.  In  the  case  of  Melen 
V.  Andrews,  1 M.  &  M.  33$,  it  was 
held,  that  the  deposition  of  a  wit- 
ness, taken  in  the  presence  of  the 
party  there  charged,  is  not  admiv 
sible  in  evidence  in  another  pro- 
ceeding against  that  party,  on  the 
ground  that  he  was  present,  and 
might  have  cross-examined;  and 
Mr.  Justice  J.Parke  said,  *^  I  think 
that  the  deposition  of  a  witness 
taken  in  a  judicial  proceeding  is 
not  evidence,  on  the  ground  Uiat 
the  party,  agunst  whom  it  is 
sought  to  be  read,  was  present, 
and  had  the  opportunity  of  cross- 
examimng.  It  clearly  would  not 
be  admissible  against  a  third  per- 
son who  merely  happened  to  be 
present,  and  who,  being  a  strang- 
er to  the  matter  under  investiga- 
tion, had  not  the  right  of  interfer- 
ing, and  I  think  the  same  rule 
must  apply  here.  It  is  true  that 
the  plaintiff  might  have  cross-ex- 
amined or  commented  on  the  tes- 
timony,  but  still,  in  an  investiga- 
tion of  this  nature,  there  is  a  re* 
gularity  of  proceeding  adopted, 
which  prevents  the  party  from  in« 
terfering  when  and  how  he  pleases, 
as'he  would  in  a  common  conver* 
sation." 
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CAMBRIDGE  ASSIZES. 


BEFORE  MR.  BARON  VAUGHAN. 


March  18M.  ReX  9.  HaTFIBLD. 

In  an  inibnM-  INFORMATION  for  a  libel  on  Mr.  Made,  TowihcleA 
imptttiogimpro-  ^^  Huntingdon^  imputing  to  him  improper  conduct  in  the 
ST^tJ^^  sumroonmg  of  the  Grand  Jury  at  the  Borough  Sesaona. 
clerk  of  H.,  it  The  information  stated,  that  Mr.  Maule  was  the  Town- 
tbat  be  was  clcrk,  and  that  it  was  his  duty  to  issue  his  precept  for 
anA^^tmaM    Summoning  twenty-four  good  and  lawful  men  as  Grand 

hit  duty  to  iifue   Jurors. 
hia  precept  for 

•ammoning  the  It  appeared  by  the  evidence,  that,  at  the  time  Mr. 
Thepiecq^was  Maule  was  elected  Town-derk,  he  was  one  of  the  AMer- 
rtwliayofand  "*®"  ^^  ^^^  Borough ;  and  on  the  precept  for  summoning 
Town-derk:—    the  Grand  Jury  being  put  in,  it  appeared  to  have  been 

i/e/tf,  that  this       .         ,  ,      J;  ®  *^  *^*^ 

satiified  theai-    Signed  by  the  Mayor  as  well  as  by  the  Town-clerk. 

legation,  that  he 

Pryme^  for  the  defendant — This  indictment  states  the 
prosecutor  to  be  the  Town-clerk;  now,  it  appears  by  the 
evidence,  that  he  was  an  Alderman  when  he  was  elected 
Town-clerk,  and  being  so,  he  is  not,  and  cannot  be  a  legal- 
ly elected  Town-clerk  (a). 


iMoedhSa  pre- 
cept, and  that 
the  fact  that  he 
was  an  Alder- 
man of  the  Bo- 
rough at  the 
time  when  he 
was  elected 
Town-derk, 
made  no  differ- 
ence. 


Vaughan,  B. — I  am  of  opinion  that  there  is  nothing  in 
this  objection. 


{a)  In  the  case  of  Rex  v.  Fate- 
many  2  T.  R.  777,  it  was  held,  that 
where  the  offices  of  town-clerk 
and  of  alderman  are  incompatible, 
which  they  are  in  those  corpora- 
tions where  the  aldermen  are  ju- 
diciid  officers,  and  the  town>olerk 
acts  ministerially  under  them,  the 
appointment  of  an  alderman  to  be 


town-derk  is  equivalent  to  an 
amotion  from  the  office  of  alder- 
man. And  in  the  caseof  Afi&M'^v* 
Thatcher,  2  T.  R.  81,  it  was  decid- 
ed, that  if  two  offices  in  a  corpor- 
ation be  incompatible,  a  party,  by 
acceptance  of  the  second,  ibougb 
an  inferior  office,  will  vacate  the 
first. 
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Kelly,  {oT  the  defendant. — I  submit  that  this  precept  is 
not  the  precept  of  the  Town-clerk^  but  of  the  King,  or 
perhaps  of  the  Mayor,  being  only  signed  by  the  Town-clerk' 
after  the  signature  of  the  Mayor. 


Vaughan,  B. — I  think  the  Town-clerk's  name  being  to 
the  precept,  it  may  be  taken  to  be  his.  His  was  the  hand 
that  issued  it. 

Verdict — Not  guilty. 

» 

Storks,  Serjt.j  and  Andrews,  for  the  prosecution. 

Pryme,  and  Kelly,  for  the  defence. 

[Attoinies — MauU^  and  Sweeting.'] 


Rex  r.  Reader  and  Turner. 


March  19M. 


M  HE  prisoners  were  tried  before  Mr.  Justice  J.  Parke,  An  indictment 
at  the  Cambridge  Summer  Assizes,  in  1829,  upon  an  8  0eo.4,  cso, 
indictment,  which,  in  the  Jirst  count,  charged  them  with  ^^  *fl^^'to* 
having  '*  feloniously,  voluntarily,  and  maliciously,''  set  fire  «  bun  and  a 
to  and  burnt  a  certain  bam.  The  second  count  charged  charged  the  of- 
them  with  having  "  feloniously,  voluntarily,  and  malicious-  Swnoommitted 
ly,"  set  fire  to  and  burnt  a  certain  stack  of  straw,  against  "  feloniously, 

voUutiofilUf  and 

the  form  of  the  statute.    And  there  were  tu)6  other  counts  maUdouiiy," 

exactly  similar,  for  burning  the  bam,  except  that  they  n\^j^im^ 

laid  the  property  in  other  persons;  and  concluded,  against  ^y*^^!^  ^*^' 

the  form  of  the  statute.  ud.  ' 

It  appeared  that  the  prisoners  had  set  fire  to  a  barn,  and  had  •et^fire' to  a 

also  to  a  stack  of  what  in  Cambridgeshire  is  called  haulm,  (^^ch^in^^fi!^! 

and  in  some  other  counties,  stubble.  bridgethire,  is 

called  haulm); 
they  were  in- 

Smith,  for  the  prisoners,  objected,  ^r«/,  that  this  haulm,  fu^^^*  foT 

setting  ftre  to  a 
**  stack  of 
straw:" — Htld,  tliat  this  was  not  straw.     And,  on  their  being  again  indicted,  for  setting  6re  to  a 
"  stack  of  straw  called  haulm,"  the  Judge  intimated,  that  to  convict  upon  such  a  count,  would  not 
be  safe;  and  the  verdict,  in  consequenoei  was  taken  upon  other  counts,  charging  the  setting  fire 
to  a  bam  and  a  wheat-stack. 
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^  set  fire  to,  was  not  straw  within  the  meaning  of  the  act  of 
Parliament,  7  &  8  Geo.  4,  c.  30,  s.  17.  Secondly,  that 
^efirgi  count  was  bad,  as  it  did  not  state  that  die  bam  vas 
full  of  com,  which  was  essential,  as  that  count  was  framed 
at  common  law.  Thirdly,  that  the  three  latter  counts, 
which  were  framed  under  the  statute  7  &  8  Geo.  4^  c  30, 
ss.  2,  and  17,  were  bad,  as  they  stated  the  offence  to  ha?e 
been  committed  **  feloniously,  volufUarily,  and  maliciouslj," 
instead  of  charging  it  to  have  been  done  **  feloniously,  wi- 
hnofully,  and  maliciously,"  according  to  the  words  of  the 
statute. 

Mr.  Justice  J.  Parke,  reserved  the  points. 

Vaughan,  B.,  now  delivered  the  opinion  of  the  tweire 
Judges,  who  were  unanimously  of  opinion  that  the  indict- 
ment was  bad  upon  all  the  objections  taken  at  the  trial. 

The  prisoners  were  again  indicted  under  the  statute  7 
&  8  Geo.  4,  c.  30,  s.  3,  for  setting  fire  to  the  barn; 
and  also  imder  the  same  statute,  s.  17,  for  setting  fire  to  a 
**  stack  of  straw,  called  haulm.'*  There  were  other  counts 
for  setting  fire  to  a  wheat  stack,  &c. 

Vaughan,  B.,  intimated  that,  in  his  opinion,  it  was  un- 
safe to  convict  upon  the  count  for  setting  fire  to  the  straw 
called  haulm;  and  the  prisoners  were  convicted  upon  the 
other  coimts.  , 

Hunt,  for  the  prosecution. 
Smith,  for  the  prisoners. 
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THETFORD  ASSIZES. 


BEFORB  MR.  BARON  VAUGHAN. 


Rex  v.  HigOINS.  March  24ih. 

Indictment  for  extortion.    The  defendant  was  a  A  collector  of 
collector  of  the  post-horse  duty,  in  the  dounty  of  Norfolk,  demanded  of"/ 
and  he  went  to  the  prosecutor,  a  person  named  Holmes,  iJ^ng^JJiir^' 
and  charged  him  with  having  let  out  post-horses  without  a.  had  let  oat 
paying  the  duty,  and  demanded  of  him  a  simi  of  money  for  without  pay- 
having  so  done.    The  prosecutor  denied  that  he  had  let  ^^"^^,  denied* 
any  horses  for  hire;  but,  being  threatened  by  the  defendant  ^'^  **«  ^^ 
with  an  Exchequer  process,  he  gave  his  promissory  note  gave  the  coUec- 
for  5Lf  which  was  afterwards  paid  to  the  defendant,  who  not^&rSM^Z 
handed  over  the  proceeds  to  his  principal,  the  farmer  of  Xnt^^mt' 
the  post-horse  duties.  du«i  ^m  pai<> 

'^  ■  by  A  to  the  col- 

lector, who 

Vaughan,  B. — I  cannot  see  by  what  authority  the  de-  ^hjlT^prin^Jaiy 
fendant,  as  collector,  without  any  magistrate  or  other  per-  |J'  '*™"  ®^ 
son  intervening,  could  take  this  note  for  51. ,  either  as  duties:— JETe^tf, 

•x-      ^   J  ia_  •  ^i_  that  this  wa««i- 

a  mitigated  penalty,  or  m  any  other  way.  tortion  in  the 

collector,  and 
that  hts  having 

Storks,  Sent. — He  took  it  not  as  a  penalty,  but  for  duty.  i»>d  the  money 

over  to  his  prin- 
cipal made  no 

Vaughan,  B.— The  duty  is  to  be  taken  upon  a  return.  *"^"°**' 
Here  there  was  no  return;  the  defendant  goes  on  his  own 
authority  and  takes  the  money. 

Storks,  Serjt — I  submit  that /this  is  not  extortion  in 
point  of  law,  because  the  defendant  did  not  take  this  mo- 
ney eausd  lucri,  but  paid  it  over  to  his  principal. 

Vaughan,  B.,  held  that  the  taking  of  the  note  by  the 
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1830.        defendant,  and  the  receipt  of  the  amount  of  it  when  due« 
Rsx         ^^^  sufficient  to  constitute  the  offence,  notwithstanding 
«•  the  fact  of  his  havinff  afterwards  paid  over  the  proceeds  to 

his  principal. 

Verdict— Guilty. 
Flanagan,  for  the  prosecution. 

StarkSf  Seijt,  for  the  defence. 
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NORTHERN   CIRCUIT. 


APPLEBY  SPRING  ASSIZES. 

1829. 


BBFORB  MR.  BARON  HULLOCK. 


Rex  r.  Jennings.  ^®29. 

Indictment  for  a  rape.    There  was  evidence  of  since  the  tut.  • 
penetratioRi  but  no  evidence  of  emission.  ^- 1?  <^  ^\ 

'^  the  oiftnce  of 

rape  is  made 

HVLX.OGK,  B.y  (in  summing  up). — If  yon  believe  that  the  penecraSon  on- 
prisoner's  parts  were  within  the  person  of  the  prosecutrix,  aiL^a  prSoner^ 
although  there  might  be  no  emission,  and  although  they  mu't  be  found 
were  not  withdrawn  merely  because  his  lust  was  satisfied,  there  wa«  no 
still  the  prisoner  is  equally  guilty  as  if  there  had  been  2dioa^'he"did 
emission,  and  he  had  been  satisfied;  for  as  the  law  now  "P^^^^*^^ 

'  '  himself  merely 

stands,  penetration  is  aU  that  is  necessary  to  be  proved  to  because  his  lust 

,  ,         ^M  was  satisfied. 

make  out  the  onence. 


Bythe8tat.9Geo.4,  C.31, 8. 18, 
after  reciting^  that  'upon  trials  of 
buggery  and  n^,  and  of  carnally 
abusing  girls  under  the  respective 
ages  thereinbefore '  mentioned/ 
(fiz.  the  ages  of  ten  and  twelve 
years),  '  offenders  frequently  es- 
cape by  reason  of  the  difficulty  of 
the  proof  which  has  been  requir- 


Verdict — Guilty. 

ed  of  the  completion  of  those  seve- 
ral crimes/  it  is  enacted,  "  that  it 
shall  not  be  necessary,  in  any  of 
those  cases,  to  prove  the  actual 
emisnon  of  seed,  in  order  to  con- 
stitute a  carnal  knowledge;  hut 
that  the  carnal  knowledge  shall  be 
deemed  complete  vpon  proof  of pene- 
tration  only.*' 
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YORKSHIRE  SUMMER  ASSIZES. 

1829. 


BEFORE  MR.  JUSTICE  LITTLEOALE. 


Rex  v.  Fletcher  and  Others. 

If  a  letter,  writ-  InDICTMENT  for  felony.  On  the  part  of  the  proa- 
seTeni  prUon-    cution,  a  letter  written  by  one  of  the  prisoners  was  put  in, 

evide^TandUi  ^^^  ^  ^^^  letter  the  names  of  the  other  prisoners  were 
thu  letter  the     mentioned. 

names  of  the 
other  pritoneiB 

theM^namM  '  I^  ^^  Contended,  on  the  part  of  the  other  prisonen,  that 
miut  not  be       ^{^^j^  names  should  be  omitted  in  the  reading  of  the  letter. 

omitted  in  the  ^ 

reading  of  the 

Judge  wui  tell  Lfttledale,  J. — There  has  b^n  much  doubt  apon  ^ 
^*attendon  to'^  poittt;  and  on  one  of  the  circuits  the  practice  has  been  to 
theictt^,  ez-     omit  the  names.    I  have,  however,  considered  it  a  good 

ceptsofarasU  \  '  ^ 

aifiKts  the  wxi-  deal,  and  though  my  opinion  was  once  diflfer^iti  I  am  nov 
^'  satisfied  that  the  whole  of  the  letter  must  be  lead.    But  I 

shall  take  care  to  make  such  observations  to  the  Jury,  u 
will  prevent  its  having  any  injurious  e0ect  against  the 
other  prisoners;  and  I  shall  tell  the  Jury  that  they  ought 
not  to  pay  the  slightest  attention  to  tiiis  letter,  except  so  fiur 
as  it  goes  to  affisct  the  person  who  wrote  it. 


See  the  cases  of  Rex  v.  Heamey  atiie,  p.  215;  and  Rex  j,  Ciewes, 

ante,  p.  221. 
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Rex  9.  Crowe. 
Indictment  for  embezzlement.  If  the  trial  of  a 

priioner  indict- 
ed for  felony  be 

Alexander  mored  to  postpone  the  trial,  on  the  ground  ^'^^^^^^^ 
of  the  abaenoe  of  the  prosecutorj  who  was  a  material  wit-  the  absence  of 
ness,  and  who  was  absent  from  England  on  private  busi-  who^b  a  ma-*^ 

•« Ao.  ^r  l.;^  A«««  ^^'W  witness 

ness  of  his  own.  ^^  ^i,^  p,^,^. 

tion,  the  prison- 
,  _         ,  _    er  will  not  be  al- 

Cottinghamf  for  the  prisoner,  submitted,  that  if  the  trial  lowed  his  cosu, 
was  postponed,  the  prisoner  ought  to  be  allowed  his  costs.  ^^  discha^ 

him  on  his  own 
recognizance. 

LiTTLEDALE,  J. — Costs  are  never  paid  to  prisoners 
diarged  with  felony.  I  shall  postpone  the  trial,  and  dis- 
charge the  prisoner  on  his  own  recognizance,  to  appear 
here  at  the  next 


Alexander 9  for  the  prosecution. 
Coiiingham,  for  the  defence. 

See  the  case  of  Rex  ▼•  Hunter^  anttp  Vol.  3»  p.  591. 


Rex  r.  Mitchell. 

Indictment  under  the  bankrupt  act,  6  Geo.  4,  c.  16,  Abaniurupt,who 

s.  112,  against  the  prisoner,  for  not  having  surrendered  to  a  de'bt.'^^d  no"  ^^ 

commission  of  bankrupt  that  had  been  sued  out  against  him.  ^^I^^q^^q* 

It  appeared  that  the  prisoner  was  detained  in  prison  as  did  he  apply  to 

liaTe  the  tioie 

a  debtor,  at  the  time  when  he  should  have  surrendered  to  for  his  simen- 
his  commission ;  however,  it  was  stated,  on  the  part  of  the  nor^udhfappiy 
prosecution,  that  this  detainer  was  collusive;  and  it  was  ^ be  brought  up 

^  '  to  surrender  un- 

argued, that  even  if  it  was  not  so,  it  was  no  ground  of  de-  der  sect  119  of 

the  bankrupt 
act,  6  Geo.  4,  c. 
16,  nor  did  he  g;ive  notice  to  the  commissioners  that  he  was  in  prison: — Heldf  that  under  these 
circumstances  he  was  not  indictable  under  s.  112  of  the  stat.  6  Qeo^  4,  c.  16,  for  not  surrendering  to 
his  commission,  eTen  though  the  imprisonment  could  be  shewn  to  hiiTt  been  coUui iTe. 


MiTCHBLt. 
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1830.         fence  to  the  present  indictment,  as,  by  tfae  1 19th  and  1 13th 
^^  sections  of  the  bankrupt  act,  the  prisoner  might  have  either 

«.  applied  to  have  been  brought  up  to  surrender  to  his  com- 

missioni  or  he  might  have  made  an  application  to  the  Loid 
Chancellor  to  "have  the  time  for  his  surrender  enlarged, 
more  especially  as  it  was  provided  by  the  bankrupt  act, 
that  the  expenses  of  bringing  up  the  bankrupt  under  such 
circumstances  should  be  paid  out  of  the  estate.  It  was 
also  contended,  that  the  prisoner  ought,  at  all  events,  to 
have  sent  notice  to  the  commissioners  that  he  was  in  cus- 
tody  as  a  debtor,  that  they  might  have  issued  their  war- 
rant to  bring  him  up  to  be  examined,  under  the  eariier 
part  of  the  1 19th  sect,  of  the  act,  at  the  cost  of  the  estate. 

LiTTLEDALB,  J. — I  think  that,  as  this  is  a  case  of  fdony, 
the  act  of  Parliament  must  be  construed  strictly;  and 
I  am  of  opinion  that  the  prisoner  was  not  obliged  to 
give  notice  to  the  commissioners,  nor  was  he  bound  to 
make  an  application  to  be  brought  up  to  surrender,  al- 
though, by  the  act  of  Parliament,  he  had  the  privilege  of 
so  doing,  if  he  had  chosen  to  have  availed  himself  of  it;  nor 
do  I  think  he  was  bound  to  apply  to  the  Lord  Chancellor  to 
enlarge  the  time  for  his  surrender.  The  act  of  Parliament, 
it  is  true,  provides  for  the  payment  of  the  expenses  out  of 
the  estate,  but  still  it  does  not  provide  the  prisoner  with 
money  for  these  purposes  in  the  first  instance.  I  do  not 
think  that  he  is  compellable  to  make  either  of  these  appE- 
cations;  and  as  the  commissioners  had  themselves  the 
power  to  bsue  their  warrant,  and  by  diligent  search  mi^t 
have  discovered  where  he  was,  the  bankrupt  was  not  bound 
to  give  them  notice;  at  any  rate,  the  omitting  to  take  these 
steps  will  not  make  him  guilty  of  felony  under  this  act  of 
Parliament,  even  if  the  detainer,  under  which  he  was  kept 
in  custody,  was  collusive,  as  has  been  stated. 

Verdict— Not  guilty. 
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Alexander,  and  JR.  C.  Hildyard,  for  the  prosecution. 

Blackbume,  for  the  prisoner. 
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By  the  stat.  6  Geo.  4,  c.  16,  s. 
112^  it  18  enacted,  that  'Mf  any 
penon,  agunst  whom  any  com- 
misBion  has  been  issued,  or  shall 
hereafter  be  issued,  whereupon 
such  person  hath  been  or  shall  be 
declared  bankrupt,  shall  not,  be- 
fore three  of  the  dock  upon  the 
forty-second  day  after  notice  there- 
of in  writing,  to  be  left  at  the 
usual  place  of  abode  of  such  per- 
son, or  personal  notice  in  case 
such  person  be  then  in  prison,  and 
notice  given  in  the  London  G». 
zette  of  the  issuing  of  the  com- 
mission, and  of  the  meetings  of 
the  commissioners,  surrender  him- 
self to  them,  and  sign  or  subscribe 
such  surrender,  and  submit  to  be 
examined  before  them,  from  time 
to  time,  upon  oath,  or,  bdng  a 
quaker,  upon  solemn  affirmation; 
or  if  any  such  bankrupt  upon  such 
examination  shall  not  discover  all 
his  real  or  personal  estate,  and 
how  and  to  whom,  upon  what  con- 
sideration, and  when,  he  disposed 
of,  asdgned,  or  transferred  any  of 
such  estate,  and  all  books,  papers, 
and  writings  relating  thereunto, 
(except  such  part  as  shall  have 
been  really  and  hom&fde  before 
sold  or  di^KMed  in  the  way  of  his 
trade,  or  laid  out  in  the  or^nary 
expense  of  lus  family);  or  if  any 
such  bankrupt  shall  not  upon  such 
examination  deliver  up  to  the  com- 
misrioners  all  such  part  of  such 
estate,  and  all  books,  papers,  and 
writings  relating  thereunto^  as  be 
in  Ids  possession,  custody,  or  pow- 
er, (except  the  necessary  wearing 

VOL.  IV. 


apparel  of  himself*  his  wife,  and 
children;  or  if  any  such  bankrupt 
shall  remove,  conceal,  or  embez- 
zle any  part  of  such  estate,  to  the 
value  of  ten  pounds  or  upwards, 
or  any  books  of  account,  papers, 
or  writings  relating  thereto,  with 
intent  to  defraud  lus  creditors, 
every  such  bankrupt  shall  be 
deemed  guilty  of  felony,  and  be 
liable  to  be  transported  for  life,  or 
for  such  term,  not  less  than  seven 
years,  as  the  Court  before  which 
he  shall  be  conricted  shall  ad- 
judge, or  shall  be  liable  to  be  im- 
prisoned only,  or  imprisoned  and 
kept  to  hard  labour  in  any  com- 
mon gaol,  penitentiary  house,  or 
house  of  correction,  for  any  term 
not  exceeding  seven  years." 

By  sect.  113,  of  the  same  stat., 
it  is  enacted, ''  that  the  Lord  Chan- 
cellor shall  have  power,  as  often 
as  he  shall  think  fit,  from  time  to 
time  to  enlarge  the  time  for  the 
bankrupt  surrendering  himself  for 
such  time  as  the  Lord  Chancellor 
shall  tiiink  fit,  so  as  every  such  or- 
der be  made  six  days  at  least  be- 
fore the  day  on  wluch  such  bank- 
rupt was  to  surrender  lumself.'' 

And  by  sect.  119,  of  the  same 
stat.,  it  is  enacted,  "  that  i^en- 
ever  any  bankrupt  is  in  prison,  or 
in  custody,  under  any  process,  at- 
tachment, execution,  commit- 
ment, or  sentence,  the  commis- 
sioners may,  by  warrant  under 
their  hands,  directed  to  the  person 
in  whose  custody  such  bankrupt  is 
confined,  cause  such  bankrupt  to 
be  brought  before  them' at  any 
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meeting,  either  public  or  private; 
and  if  any  such  bankrupt  is  derir- 
0U8  to  surrender,  he  shall  be  so 
brought  up«  and  the  expense 
thereof  shall  be  pud  out  of  lus 
estate,  and  such  person  shall  be 
indemnified  by  the  warrant  of  the 
commissioners  for  bringing  up 
such  bankrupt ;  provided  that  the 
assignees  may  appoint  any  persons 
to  attend  such  bankrupt  from  time 


to  time,  and  to  i^rodnce  to 
lus  books,  papers,  and  writings^  in 
order  to  prepare  sa  abitraet  of  Us 
accounts,  and  a  statement  to  shew 
the  particulars  of  his  estate  and 
effects  previous  to  bis  final  exam- 
ination and  ^scoTcry  thereof;  a 
copy  of  which  abstract  and  state- 
ment the  said  bankrupt  shall  de> 
liver  to  them  ten  days  at  least 
before  his  last  examination.'* 


YORKSHIRE  LENT  ASSIZES,  1830. 


BBFOBE  MR.  JUSTICE  J.  PARKE. 


April  2nd.  ReX  r.  WiLLIAM  Ha WORTH. 

If  a  finrged  deed  InDICTMENT  under  the  Stat,  g  Geo.  2,  c.  86,  for  forg- 

bcinthe  poaies-    .  ,      ,     «      ,  *  *  o 

rionofapriMn-  uig  a  deed  of  release. 

ed  for  forgT^Iti      I^  ^^^  opened,  on  the  part  of  the  prosecution,  that,  hog 

the  proMcutor  is  gfj^p  |]|0  execuiiou  and  delivery  over  of  the  deed  in  ones* 

not  entitled  to  ^  ^         ^  ^  ^  ^ 

giTe  Moondary    tlon,  the  prisoner  had  obtained  the  possession  of  it,  and  the 

evidence  of  its  i   r       .i_  a.*  j    x         •  j 

contenu,an-  counsel  for  the  prosecution  proposed  to  give  secondary 
a  mHiomibie  evidence  of  its  contents,  by  putting  in  an  examined  copy 
time  before  the    made  by  the  person  who  had  engrossed  the  deed*     And 

commencement 

of  the  Aadsei,     they  cited  Spragge's  case  (a). 

gliTen  the  pri- 
soner notice  to 

prodace  it;  and  a  notice  given  to  the  prisoner  during  the  Assises  is  too  late;  bnt  if  the  prisoner 
has  said  tliat  he  has  destroyed  the  deed,  no  notice  to  produce  it  will  be  necessary. 

A.  was  charged  with  forgery,  and  B.  was  examined  on  oath  before  the  magistimte  as  a  witness 
against  A. ;  after  this,  B.  was  himself  chaiged  with  a  different  forgery : — He^  that  the  deposi- 
tion of  B.  was  evidence  against  him  on  his  trial  for  the  forgery,  notwithstanding  that  It  was  taken 
on  oath. 


(a)  Mentioned  by  Lord  Ellen- 
horouglh  in  tiie  case  of  How  y.  Hall, 
14  East,  276,n.  His  Lordship  said, 
"  I  remember  an  indictment  tried 
before  the  late  Mr.  Justice  BuUer, 
against  a  man  of  the  namey  I  think. 


of  Spragge,  for  forgin^^  a  note, 
which  he  afterwards  got  posses- 
sion of  and  swallowed ;  and  parol 
evidence  was  penmtted  to  be  giv«a 
of  the  contents  of  the  note,  though 
no  notice  to  produce  it  bad  been 
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Mr.  Justice  J.  Pabke. — You  must  first  prove  a  notice 
to  the  prisoner  to  produce  the  deed. 

The  attorney  for  the  prosecution  proved  that  he  had 
served  such  a  notice  on  the  prisoner;  but  that  he  had  done 
so  since  the  commencement  of  the  Assizes. 

Mr.  Justice  J.  Parke. — ^This  notice  is  not  sufficient. 
It  has  not  been  served  in  time.  It  should  have  been  given 
a  reasonable  time  before  the  Assizes. 

The  counsel  for  the  prosecution  then  called  the  clerk 
to  the  magistrates  by  whom  the  prisoner  had  been  examin* 
ed  and  admitted  to  bail;  who  stated,  that,  before  the  pri- 
soner was  either  charged  with  or  suspected  of  having  com- 
mitted any  offence,  a  person  named  Shearer  had  been  ex- 
amined on  a  charge  of  forgery,  and  that  the  prisoner 
(Haworth)  was  called  as  a  witness  against  Shearer  on  that 
occasion,  and  sworn  to  a  deposition. 

The  counsel  for  the  prosecution  now  proposed  to  read 
thb  deposition  as  evidence  against  the  prisoner  Haworth. 

Starhie^  for  the  prisoner,  objected,  that  this  deposition, 
being  a  statement  made  by  the  prisoner  on  oath,  could 
not  be  received  as  evidence  against  him  (A). 


gifen.  Bat  there,  indeed>  it  might 
be  8ai4,  Aat  rack  a  notice  would 
hate  been  nugatory,  as  the  thing 
itself  w%8  destroyed."  See  the  case 
of  JUx  T.  Umter,  ajUct  p.  128» 
aodonte^VoL  3,  p.59i. 

(6)  "The  account  gifen  by  a 
pritoner^  [on  his  examination  be- 
fore a  magistrate],  ought  to  be 
taken  without  oath.  If  the  pri- 
soner has  been  sworn,  his  state- 
ment cannot  be  recdved;  and  if 
the  written  depodtion  of  a  prison- 
er purports  to  have  been  taken  on 

s2 


oath,  evidence  is  not  admissible 
for  the  purpose  of  shewiAg  that 
in  point  of  fact  he  was  not  sworn." 
1  FhilL  Law  of  E?.  eh.  5,  sect.  5. 
It  should  be  observed,  that  this 
relates  to  the  examination  of  the 
person  immediately  under  accuta^ 
tion.  However,  in  a  case  tried 
at  Worcester,  where  it  appear- 
ed, that  a  coroner's  inquest  had 
been  held  on  the  body  of  A., 
and  it  not  being  suspected  that 
B.  was  at  all  concerned  in  the 
murder  of  A.,  the  coroner  had 
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Mr.  Justice  J.  Parke. — I  think  that  I  ought  to  recehe 
this  evidence.  The  prisoner  was  not,  at  the  time  when  be 
made  this  deposition,  charged  with  any  ofience;  and  he 
might,  on  that,  as  well  as  on  any  other  occasion  when  called 
as  a  witness,  have  objected  to  answer  any  questions  wUch 
might  have  a  tendency  to  expose  him  to  a  criminal  charge; 
and  not  having  done  so,  his  deposition  is  evidence  against 
him. 


The  deposition  was  read,  and  in  it  the  prisoner  stated, 
that;  after  he  had  obtained  possession  of  the  deed,  he  had 
burnt  it,  as  he  thought  it  of  no  value  or  consequence. 

Mr.  Justice  J.  Parke. — The  prisoner  having  stated  tbt 
he  has  destroyed  tiie  deed,  you  may  now  give  secondary 
evidence  of  its  contents. 


A  copy  of  the  deed  was  then  put  in;  but,  as  the  person 
who  had  prepared  it,  denied  that  he  had  ever  examined 
it  with  the  original,  the  learned  Judge  said,  that  he 
thought  tiiere  could  hardly  be  a  satisfactory  conviction 
under  these  circumstances ;  and  the  prisoner  was  thereibie 
acquitted. 

Hardy  t  and  J.  B.  Greenwood^  for  the  prosecution. 
JoneSf  Serjt,  Siarkief  and  MUner,  for  the  prisoner. 

examined  B.   npon  oath   aa  a  to  be  read  in  evidence  on  the  trial 

witneaa.    Park^  J.,  would  not  al-  of  an  indictment  afterwards  foond 

low  the  deposition  of  B.,  ao  taken  agunat  B.  for  the  same  maider. 
on  oath  on  the  coroner'a  inqueat, 
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COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  in  London  before  Hilary 

Term,  1830. 

BEFORE  MR.  JUSTICE  GASELEE. 

(  Who  sat  for  the  Lord  Chief  Justice.) 

1830. 
PiCTON  r.  Jackman.  j;^;;^ 

^LANDER.  The  declaration  Btated,  in  substancei  that  in  an  action  of 
the  plaintiff,  at  the  time  of  the  grievance  complained  of,  Jj^^^^^ 
carried  on  the  business  of  a  wine  merchant,  in  London ;  and  ^^^  caUed  for 
that  the  defendant  spoke  of  him  certain  words,  imputing  evidence  of  two 
that  he  was  a  swindler  &c. ;  in  consequence  of  which  cer-  ^^^  iS^nS- 
tain  persons,  who  would  otherwise  have  sold  him  wine  on  ^  ^**?  *^« 

,  notion  of  a  con- 

credit,  refused  so  to  do,  &c.     Plea — Not  guilty.  fidendai  com- 

Three  witnesses  were  called  on  the  part  of  the  plaintiff.  waTheid^"' ' 
The  first  was  a  wme  broker,  who  went  to  inquire  for  the  ^^^ji^^non* 
plaintiff*8  address,  he  having  been  tenant  to  the  defendant,  in  the  Judge,  to 
The  defendant  was  stating  several  things  to  him  in  dispar-  jury  to  say, 
agement  of  the  plaintiff,  when  the  witness  told  him  that  he  ^ey  Wie^^ 
did  not  come  to  inquire  into  his  character,  as  he  had  done  *J»«  communfca- 

tion  to  be  con- 

business  with  him  before,  but  merely  came  to  know  where  fidentiai;  and 
he  had  removed  to.     The  defendant,  however,  notwith-  neoeoary  in 
standing  this,  continued  his  remarks,  and  used  tlie  words  ^^t^^thm 
stated  in  the  declaration,  saying,  at  the  same  time,  that  he  ^n  distinct  termi, 

,  that,  if  they  be- 

spoke in  confidence.     The  witness  thanked  him  for  his  re-  lieved  the  e^i- 

jnarks,  and  declined  trusting  the  plaintiff  with  any  wine.  findTheir^TerdSct 
The  second  witness  went  for  the  purpose  of  inquiring  in-  ^^^  ^^  plaintiff. 
to  the  plaintiffs  respectability,  and  received  from  the  de- 
fendant several  statements  imputing  dishonesty  to  the 
plaintiff.     The  third  witness  was  a  person  who  called  for 
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a  gauge  which  he  had  left  at  the  plaintiflTs  premisea.  It  ap- 
peared that  the  phiintiffy  at  the  time  of  the  trial,  was  a  pii- 
soner  for  debt  m  the  King's  Bench  Prison. 

Tfiddy^  Serjt.,  for  the  defendant,  contended  that  it 
must  be  taken,  that  the  witnesses  really  went  for  the  pur- 
pose of  inquiring  into  the  plaintiflTs  character,  although 
they  might  not  have  said  so ;  and  therefore  that  the  Jury 
must  be  satisfied  of  the  existence  of  malice  in  (be  defend- 
ant, before  they  could  find  a  verdict  for  the 


Gaselee,  J.y  (in  summing  up),  observed — If  what  is  said 
is  in  confidence,  upon  applicationmade,orreasonably induc- 
ed from  that  which  takes  place,  there  is  not  evidence  of 
that  malioe  which  is  necessary  to  support  an  actioD  of 
slander;  and  if  that  was  the  case  in  the  present  instance, 
then  the  defendant  will  be  entitled  to  your  verdict.  If  the 
case  had  beeiii  proved  as  opened,  you  would  hiive  been  re- 
lieved  from  the  consideration  of  that  question;  beteuse  it 
was  opened  that  the  defendant  was  angry,  And  had  ex- 
pressed an  intention  of  going  about  to  stop  the  plaintifi^B 
credit  But  no  evidence  has  been  given  of  thi8(a)*  It  is 
argued  on  the  part  of  the  defendant  that  what  was  aaid  to 
the  first  witness  was  not  volunteered  by  the  defendant,  but 
it  is  for  you  to  consider  how  far  that  was  the  case.  The 
witness  said  (as  every  man  would  say,  when  he  had 
received  information),  that  he  was  much  obliged  to  the 
defendant  for  what  he  had  told  him.  If  you  are  sa- 
tisfied that  the  plaintiff  was  the  person  he  was  repre- 
sented to  be,  or  that  the  defendant  believed  him  to  be 
such,  that  win  be  suflScient.  It  is  true,  there  is  no  evidenee 
of  his  being  such,  except  the  defendant's  statement  that  he 
was  a  sufferer  by  him,  and  the  fact,  that  the  plaintiff  is 

(n)  Wilde^  Seijt.,  in  stating  the  but  the  witnesBes,  who  were  to  have 
plaintiffs  case,  did  open  the  evi-  proved  it,  beinn^  called  on  their 
dence  referred  to  by  his  Lordship,      subpoena,  did  not  appear. 
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now  in  the  King's  Bench  prison.  The  question  for  yon 
will  be,  whether  you  are  satisfied  that  this  was  a  band  fide 
confidential  communication,  for  the  purpose  of  putting  peo- 
ple on  their  guard  against  the  plaintifi;  If  you  think  it 
was,  you  will  find  your  verdict  for  the  defendant;  but,  if 
you  think  it  was  not,  you  will  find  a  verdict  for  the  plain- 
tiff, and  give  him  such  damages  as  you  think  he  ought  to 
receive. 

While  the  Jury  were  considering  their  verdict — 

Wilde,  Serjt,  called  his  Lordship's  attention  to  the 
evidence  given  by  the  first  and  third  witnesses,  and  sub- 
mitted, that,  upon  their  testimony,  there  was  nothing  to  go 
to  the  Jury  with  respect  to  its  being  a  confidential  commu- 
nication. 

The  Jury  in  the  meantime  returned  a  verdict  for  the 
defendant,  and — 

Gaselee,  J.,  afterwards  sud,  that  he  doubted  if  they 
were  justified  in  finding  such  a  verdict  upon  the  evidence; 
and  also,  whether  he  should  not  have  told  them,  that  if  they 
believed  the  evidence,  their  verdict  must  be  for  the  plaintiff. 
His  Lordship  expressed  a  wish,  that,  in  order  to  prevent 
the  case  coming  down  again,  the  defendant's  counsel  would 
consent  that  the  Jury  should  reconsider  their  verdict. 

This,  however,  was  not  agreed  to,  and  the  verdict  was 
recorded. 

WUdCt  Serjt.,  and  Payne,  for  the  plaintiff. 

Taddy,  Serjt.,  and  Hutchinson,  for  the  defendant. 

[Attornies— B.  Whittington,  aod  PAt%s.] 


In  the  ensuing  Hilary  Term,  Wilde,  Serjt,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection; 
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which  came  on  to  be  argued  in  the  Trinity  Term  foDowii^: 
when  the  Court  were  of  opinion,  that  there  was  no  misdi- 
rection, but  that  the  verdict  was  against  evidence,  and  di- 
rected a  new  trial,  on  payment  of  costs,  if  the  parties  would 
not  agree  to  a  stet  processus,  which  latter  course  they 
strongly  recommended. 


Sittings  at  Westminster  ^  ftfter  Hilary  Term,  1830. 


BEFORE  liORD  CHIEF  JUSTICE  TINDAI4. 


Feb,  13M.  Gray  v.  Chamberlain. 

A.appUedtoB.,  JLROVER  for  wine.  The  defendant  was  the  proprie- 
of  a^houM,'^th  ^^f  of  A  large  house,  which  he  let  out,  as  well  as  of  several 
ceiiaw,  which  he  cellars  which  were  under  it.     The  plaintiff,  who  was  a 

was  in  the  habit  * 

of  letting),  tell-  dealer  in  wine,  put  a  pipe  of  port  into  one  of  the  defend- 
wanted  cellar  ant's  Cellars,  part  of  which  he  bottled  there,  and  sent 
l^feToflrine?  ^^^  ^  bottle;  and  it  appeared  that  upon  his  desiring 
but  adding,  that  to  remove  the  rest,  the  defendant  refused  to  let  it  go,  un- 

be  did  not  know    •  

but  very  shortly  Icss  he  was  paid  a  sum  of  five  guineas  for  rent.  The  plain- 
go^eaTor  ^  tiff  said,  that  he  would  not  pay  five  guineas,  but  would  pay 

thSTttW  t^^he  ^****  ^*^  righ^i  and  what  other  people  would  charge.  The 
bad  better  put  it  defendant  replied,  that  he  would  not  let  any  more  go  out 

into  his  (B.'«)         ^  ,  „        .„    ,  ^«  .  .:. 

own  cellar;        of  the  Cellar  till  the  rent  of  five  gumeas  was  paid. 
H^^SlatundCT      '*  appeared  that  the  usual  charge  made  by  wine  coopers 
these  drrom-     foj  eellar  room  for  wine,  was  at  the  rate  of  sixpence  per 

stances,  B.  was  11.. 

entitled  to  de-  month  p^r  pipe.  It  was  proved,  that  the  wme  in  ques- 
un  a  reasonable  tiou  was  in  the  Cellar  in  the  month  of  December,  1828;  but 
faid  beenpaid"  ^^  evidence  was  given  as  to  when  it  was  first  put  there ; and 
him  fiir  rent      it  was  proved,  that,  in  the  latter  end  of  October,  or  the 

beginning  of  November,  1829,  the  plaintiff  tendered  to  the 
defendant  the  sum  of  2L  The  cellar  was  a  private  cellar, 
and  a  witness  for  the  defendant  stated,  that,  when  the 
plaintiff  made  application  to  the  defendant,  he  said,  that  he 


HILARY  TERM,  10  &  11  GEO.  IV. 

then'  only  wanted  ceDar  room  to  do  a  pipe  of  wine^  and  that 

he  did  not  know  bat  very  shortly  he  might  want  a  good  deal      ^giu7 

of  room.    Upon  which  the  defendant  said,  that  it  would  be  _       *'- 

^  Chamberlain, 

better  to  put  the  wine  into  his  (the  defendant's)  own  cellar. 


Serjt.,  for  the  defendant — As  it  appears  that 
the  wine  was  in  the  defendant's  cellar,  and  that  the  cellar 
room  was  to  be  paid  for,  his  claiming  a  right  to  hold  till  the 
rent  was  paid,  but  not  claiming  any  right  in  the  mne^  can- 
not be  considered  a  conversion,  unless  there  was  a  tender 
of  the  full  sum  due.  And  it  is  for  the  plaintiff  to  shew 
that  he  has  tendered  enough;  and,  for  that  purpose,  he 
must  shew  when  the  wine  was  put  into  the  cellar,  and  it  is 
not  enough  to  shew  that  it  was  there  on  a  certain  day. 

Jones^  Serjt.,  for  the  plaintiff. — There  is  no  lien  in  this 
case;  a  lien  must  be  either  by  express  contract  or  by  cus- 
tom of  trade,  or  in  respect  of  labour  bestowed.  I  do  not  ex- 
pect to  hear  it  laid  down,  that,  in  such  a  case  as  this,  a  lien 
can  be  established.  If  it  were  so,  it  would  be  highly  incon- 
venient for  trade.  The  question  is,  whether  a  tradesman's 
goods  of  the  value  of  a  thousand  pounds  may  be  detained 
till  a  small  sum  of  4/.  or  5/.  is  paid.  The  tender  does  not 
admit  the  lien  or  the  amount,  but  was  made  for  the  sake 
of  caution,  and  for  peace,  to  prevent  a  lawsuit. 

TiNDAL,  C.  J. — I  think,  in  point  of  law,  that  upon  this 
evidence  there  is  a  lien  for  a  reasonable  sum.  We  must 
take  the  evidence  as  it  is ;  we  find  the  wine  in  the  cellar 
in  the  month  of  December;  and  in  the  absence  of  any  evi- 
dence as  to  when  it  came,  I  think  I  must  take  it  as  if  it 
came  at  that  time.  The  rule  '^  de  mm  apparentibus^  applies 
to  thb  case.  I  do  not  see  how  I  can  presume  that  it  came 
at  any  other  time.  The  first  question  will  be,  whether, 
when  the  wine  was  put  into  the  cellar,  it  was  the  con- 
tract and  understanding  of  the  parties,  that  it  should  re- 
main till  a  reasonable  sum  was  paid.    Without  going  into 


Gray 
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the  general  question,  as  to  the  cases  in  which  a  lien  is  al- 
lowed, it  will  be  for  you  to  say,  on  the  evidence  in  this 
V-  particular  case,  was  the  wine  put  into  the  Cellar  on  a  con- 

C*llAlf  IIRfiT  AtW 

tract  and  understanding,  that  it  should  not  be  removed 
till  a  proper  sum  was  paid.  If  you  think  that  it  was,  dien 
that  will  introduce  the  second  question,  whether  a  reason- 
able and  proper  sum  has  been  tendered ;  and  Aat  will  de- 
pend upon  whether  the  parties  contracted  on  the  terms 
which  would  have  been  adopted  in  the  case  of  a  wine 
cooper;  for,  if  they  did,  then  a  sufficient  sum,  undoubtedly, 
has  been  ofifered.  But  if  it  was  not  so,  then  it  will  be  for 
you  to  say  how  much  ought,  under  the  circumstanoea,  to 
havebeen  paid. 

Verdict  for  the  pkintlff. 

JaneSf  Serjt.,  and  Joshua  Etans,  for  the  plaintiffl 

Wilde,  Serjt.,  for  the  defendant. 

[Auoroies— Afotftgr,  and  Tmchar,'] 


Adjourned    Sittings  in   London^    after   Hilary 

Term,  1830, 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Pe6.  22iidL  DaNIELS  ».  PoTTBR,  WiNO,  AsHLBY,  and  FiTZWATER. 

whrhaTT^ikr  The  declaration  stated,  in  substance,  that,  at  the  tone 
opening  upon  of  (he  gricvattce  complained  of,  the  defendants  were  in  the 
ii  bSundrwhwi  act  of  putting  a  hogshead  of  wine  into  a  cellar  in  the  pub- 
^^^^^  lie  street,  tod  that  the  flap  of  the  cellar  was  so  negligent- 

tliftttheiUpofit 

a  «  < 

secured,  as  that,  under  ordinary  circumsUnccs,  it  slial!  not  fall  down;  but  if  the  litdesnaD  bas  so 
placed  and  secured  it,  and  a  wrong-doer  tlirows  it  over,  the  tradesman  wiU  not  be  liable  in  dama- 
ges for  any  injury  occasioned  by  it.  ,.  .  j  i  i  .  ^ 
In  an  action  for  an  injury  to  the  person,  occasioned  by  the  neghgent  and  careless  placug  oC 
such  flap,  the  declaration  of  one  defendant,  who  has  suffered  Judgment  by  default,  cannot  bi 
used  as  evidence  agamst  the  other  defendants. 
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Ijr  placed,  that  it  fell  upon  the  plaintiff,  and  injured  his        IBdO. 
leg. 

The  defendants.  Potter,  Wing,  and  Ashley,  pleaded  the 
general  issue;  the  defendant  Fitswater  suffered  judgment 
by  default. 

It  appeared  from  the  evidence  on  the  part  of  the  plain- 
tiff, that  the  defendaht  Potter  (who  was  dead  at  the  time  of 
the  trial),  was  a  tobaoconist  and  wine  merchant,  carrying  on 
business  in  High-street,  Aldgate ;  that  between  four  and  five 
o'dodc  in  the  afternoon  of  the  20th  of  February,  18S9,  the 
plaintiff,  who  was  a  boy  of  about  eleven  years  of  age,  was 
returning  with  his  brother,  a  year  or  two  older  than  himself, 
from  the  M inories,  where  they  had  been  sent  on  an  errand ; 
and  that  they  wefe  waiting  near  Mr.  Potter's  premises,  for 
an  opportunity  of  crossing  over  to  go  to  Duke's-place,  where 
they  lived,  when  the  flap  of  a  ceOar  under  Mr»  Potter's 
warehouse,  Qnto  which  the  other  three  defendants,  two  of 
them  being  wine  coopers,  and  one  a  porter,  were  letting 
down  a  hogshead  of  wiHe),  fell  upon  him,  and  broke  one 
of  his  legs.  The  flap  was  placed  in  a  slanting  position,  on 
a  projecting  ledge,  about  a  foot  above  the  pavement.  It 
was  not  fastened  in  any  way,  but  leaned  partly  against  the 
window  of  Mr.  Potter's  warehouse,  and  partly  against  that 
of  his  next  door  neighbour.  One  of  the  pkdntiff 's  witnesses 
said,  that  it  was  placed  in  such  a  manner,  that  the  passing 
of  a  stage  coach  or  a  heavy  waggon  might  have  the  effect  of 
shaking  it  down. 

TiuUg,  Serjt.,  in  the  course  of  the  plaintiff's  case^  men* 
tioned,  that  he  should  give  in  evidence  a  statement  made 
by  the  defendant  Fitzwater,  who  had  suffered  judgment 
by  default,  and  added,  that  he  proposed  to  use  it,  not  only  as 
evidence  against  him,  but  also  against  the  other  defendants. 
He  referred  to  Phillipps  on  Evidence,  Vol.  1,  p.  94,  where 
the  case  of  Rex  v.  Hardwick  is  cited,  and  stated  to  have 
laid  down,  that  although  an  admission  by  one  of  several 
defendants  in  trespass  will  not  establish  the  others  to  be 
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co-trespassers ;  yet  if  that  is  proved  by  other  competent 
evidence,  the  declaration  of  the  one,  as  to  the  motives  and 
circumstances  of  the  trespass,  will  be  evidence  against  all 
who  are  proved  to  have  combined  together  for  the  common 
object. 

TiNDAL,  C.  J. — It  seems  to  me,  that  the  words  used  have 
reference  to  a  case  in  the  nature  of  conspiracy. 

Taddy,  Serjt. — In  every  action  of  tort,  if  there  is  evi- 
dence of  a  joint  act  of  trespass,  the  admission  of  one  defend- 
ant seems,  according  to  the  case  of  Rex  v.  Hardwick,  to  be 
admissible  against  all.  The  plaintiff  could  not  call  the  de- 
fendant as  a  witness,  because  his  interest  is  such,  that  his 
declarations  are  evidence  without;  and  a  party  cannot  be 
placed  in  such  a  situation,  as  that  his  statements  of  the 
facts  are  not  to  be  used  in  any  way. 

Wilde,  Serjt. — In  the  same  page  of  Phillips  on  Evi- 
dence it  is  said,  after  mention  of  Rex  v.  Hardwiclf  '*  Per- 
haps, on  consideration,  it  may  appear  that  the  rule  is  to  be 
understood  with  some  limitation;  and,  from  analogy  to  the 
principle  established  by  the  greatest  authorities  in  cases 
of  conspiracy,  the  true  limitation  of  the  rule  appears  to  be 
this,  that  such  declarations  only  are  admissible,  as  have 
been  made  with  reference  to  the  concerted  plan,  and  in 
pursuance  of  the  common  object;  and  that  declarations, 
which  have  not  been  made  with  reference  to  that  object, 
and  are  not  strictly  a  part  of  the  transaction  in  question, 
cannot  be  admitted  as  evidence  against  co-trespassers.** 

Tin  DAL,  C.  J. — ^The  statement  is  no  doubt  evidence^  for 
one  purpose,  against  the  person  himself,  because  the  Jury 
have  to  say  what  damage  has  been  sustained;  but  the  plain- 
tiff wishes  to  go  farther.  *  It  seems  to  me,  the  authority  re- 
lied on,  on  both  sides,  applies  to  a  case  where  there  is  a  com- 
mon object  to  be  furthered ;  but  here  there  was  no  common 
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object^  it  18  mere  negligence.  The  evidence  is  certainly 
admissible,  and  you  will  hear  how  I  shall  leave  it  to  the 
Jury.  I  think  you  will  find  that  which  I  have  stated  to  be 
the  legitimate  distinction.  You  must  make  the  parties 
joint  agents  for  one  common  object,  before  you  can  make 
the  declarations  of  one,  who  has  sufiered  judgment  by  de- 
fault, evidence  against  the  others. 

The  declaration  of  Fitzwater,  which  was  taken  down  in 
writing,  was  then  read ;  it  contained,  among  other  things,  an 
admission,  that  there  was  room  enough  in  the  shop  to  have 
put  the  flap  within  it ;  that  no  boys  were  playing  with  it; 
that  coaches  and  carts  were  passing  at  the  time  it  fell ;  and 
that  several  persons  were  waiting  to  cross  over. 

Wilde,  Serjt.,  for  the  defendant. — The  question  is, 
whether  the  two  defendants,  Wing  and  Ashley,  have  been 
guilty  of  negligence.  The  declaration  avers,  that  it  was  the 
duty  of  the  defendants  so  to  place  the  flap  as  not  to  injure 
any  of  the  king's  subjects  passing  along  the  highway;  and 
that  they,  not  regarding  their  duty,  so  negligently,  careless- 
ly, and  improperly  placed  it,  that,  by  reason  of  their  negli- 
gence, it  fell  upon  the  phuntiff  and  injured  him.  Persons 
who  have  to  receive  large  goods,  cannot  carry  on  their 
business  in  London,  without  some  partial  inconvenience 
to  the  public  But  the  question  here  is,  not  as  to  such  in- 
convenience, but  whether,  in  this  particular  case,  there  has 
been  negligence  in  the  using  a  particular  thing.  I  submit 
that  the  defendants  were  only  bound  to  use  reasonable 
care;  and  if  I  shew  that  boys  were  playing  with  the  flap, 
and  were  told  not  to  touch  it,  but  continued  to  do  so,  that 
vrill  discharge  the  defendants  from  the  imputation  of  neg- 
ligence. 

Witnesses  were  then  called  on  the  part  of  the  defendant ; 
and,  according  to  their  statements,  the  flap  was  pulled  over 
by  some  boys  who  were  playing  about,  and  who  were 
warned  by  the  men  in  the  shop,  but  would  not  go  away. 
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It  also  appeared  that  the  flap  had  beeo  placed  in  the 
same  way  for  many  years,  and  that  no  aoddent  had  hap- 
pened before. 

Taddjft  Seijt.9  in  reply, — The  question  is.  whether  the 
flap  was  placed  in  a  secure  position;  if  it  was,  cooaiderkig 
its  weight,  could  a  little  boy  have  pulled  it  over?  The  de- 
fendants are  responsible  to  the  public,  if  they  did  not 
place  the  flap  in  a  secure  position.  It  may  have  been 
'  placed  securely  on  every  previous  oocasion;  bat  if  it  was 
not  so  on  this,  the  plaintiff  must  have  a  verdict 

TiNDAL,  C.  J.,  (in  sinnming  up),  said^^The  defendants 
were  bound,  in  placing  the  flap,  to  use  such  precaution  as 
would  preserve  it,  under  all  ordinary  circumstances,  from 
falling  down;  but  if  it  was  so  secured,  and  a  third  person, 
over  whom  they  had  no  control,  came  and  removed  it,  then 
I  think  the  defendants  will  not  be  liable.    The  plaintiff 
says,  that  the  flap  fell  in  consequence  of  the  negligence  of 
the  defendants;  the  defendant's  case  is,  that  it  was  plaeed 
securely,   and  that  a  wrong-doer  pulled  it  over  on  the 
plaintiff:  and  your  verdict  will  be  for  the  plaintiff  or  de- 
fendants, according  as  you  believe  the  one  or  the  other  of 
these  stories.    There  is  no  doubt  as  to  the  law  of  the  case. 
The  defendant  Potter  had,  it  seems,  been  in  the  haUt  of 
using  the  cellar  for  several  years,  and  the  limited  right  to 
use  it  for  the  purposes  of  trade  cannot  come  in  question. 
But  though  this  be  the  case,  yet  the  party  using  it  is 
bound  to  take  such  reasonable  care  in  the  fixing  up  and 
securing  the  flap,  that,  in  the  ordinary  course  of  things,  no 
injury  shall  happen  to  any  of  the  public  passing  by.    The 
question  for  your  consideration  will  be,  whether,  upon  tiiis 
occasion,  the  two  servants  of  Mr.  Potter,  Wing  and  Ash- 
ley, who  are  the  only  persons  now  to  be  aflfected,  (as  Mr. 
Potter  is  dead,  and  Fitzwater  has  suffered  judgment  by 
default),  did  use  due  and  ordinary  care  in  placing  up  this 
flap,  so  as  to  prevent  any  accident  from  happening.     It 


HILARY  TERM,  10  &  11  GEO.  IV. 

might  certainly  have  been  secured  by  a  string,  or  by  a 
hook,  or  by  some  person  holding  it,  if  that  were  necessary 
to  the  security  of  it«  A  tradesman,  under  such  circumstan- 
oea,  is  not  bound  to  adopt  the  strictest  means,  but  he 
is  bound  to  use  such  eare  as  any  reasonable  ntan,  look- 
ing at  it,  would  say  was  sufficient;  and  if  he  does  use 
such  care  in  the  placing  of  the  flap,  and  a  wrong-doer 
comes  and  displaces  it  from  the  position  in  which  it  has 
been  placed,  it  being  that  in  which  a  careful  man  would 
place  it,  he  will  not  be  answerable  in  an  action;  but  the 
party  must  look  for  compensation  to  such  wrong-doer  who 
ao  displaced  it.  With  respect  to  the  admission  made  by 
Fitzwater,  I  do  not  think  you  are  at  liberty  to  make  use 
of  it  as  against  the  other  defendants. 

Verdict  for  the  plamtiff— S5/. 

Taddff,  Serjt.,  and  Platte  for  the  plaintiff. 
Wilde,  Serjt,  and  Malkin,  for  thd  defendants. 

[Attomie^— X.  Jacobs,  and  Martin,  A.  4r  &J 
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Allport  and  Another  r.  Meek.  Feb,  24th. 

Assumpsit  on  a  bill  of  exchange  drawn  by  one  in  an  action  by 
Williams  on  and  accepted  by  the  defendant,  and  indorsed  J^nrt'uirac- 
by  Williams  to  the  plaintiffs.  cep««^  ©f  •  wii 

__  ,  ,  *  ofexchange, 

The  witnes9  who  was  called  to  prove  the  hand-writing  tbe  wknew 

of  Williams,  said,  that  neither  the  drawing  nor  the  in*  ^^ha^^lrrii^ 

dorsement  were  written  by  him,  and  that  he  did  not  knQw  |JJ*  2u«d*  t^' 

by  whom  they  were  writtep.  neidier  the 

dnuriog  nor  in- 
doneaMot  were 

Wilde,  Serjt,,  for  the  plaintiffs,  then  proved  that  the  wn^^J^flie 
defendant  had  acknowledired  that  the  acceptance  was  his;  penonwbow 

IT  '   they  purported 

and  submitted  to  his  Jjordship,  that,  as  the  acceptance  to  be.   But  it 

was  proved  that 
the  defendant 
bad  acicnowledged  the  acceptance  to  be  bis,  and  it  was  contended,  that,  aa  the  acceptance  admitted 
the  drawing  to  be  correct,  the  Jury  might  find  for  the  plaintiff,  if  they  thought,  upon  inspection  of 
the  bill,  that  the  drawing  and  indorsement  were  of  tbe  same  hand- writing.  But  it  was  held  to  be 
neceasary,  that  some  proof  should  be  giyen  as  to  whose  the  hand- writing  was. 
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admitted  the  drawing  to  be  correct,  the  Jury  nught  look  at 
the  indorsement,  to  see  whether  it  was  of  the  same  hand- 
writing as  the  drawing.  The  reason  why  a  witness  is  not 
allowed  to  speak  to  hand-writing  by  comparison  is,  that 
it  is  the  province  of  the  Jury;  and  it  has  been  dedded 
that  the  Jury  may  judge  by  comparison. 

TiNDAL,  C.  J. — I  think  you  must  call  some  witness  to 
lay  some  evidence  before  the  Jury  on  which  they  may  d^ 
cide. 

Wilde t  Serjti  admitted,  that  he  could  not  cairy  the 
case  any  further,  and  the  plaintiffs  were 

Nonsuited. 

Wilder  Serjt,  and  R.  V.  Richards,  for  the  plaintiffi. 
StarkSf  Serjt.,  for  the  defendant. 

[Attomies — Edward»  4r  H,y  and  Roberts.^ 

Vide  the  case  of  Jona  and  otken  case  of  Cocper  v.  Meyer,  1st  Uoyd 
T.  Tumour,  ante,  p.  204;  and  the     and  Wdsby's  Commerdal  Oasa 


Feb.  24M.  WooD  V,  Adam. 

The  dedantion  ThE  Jirsi  count  of  the  declaration  stated,  that  the  de- 
ed, d»t  the  de-  fcndant  had  been  retained  and  employed  by  certain  per- 
togtoinjmetihe  ^°®  Under  the  style  and  firm  of  Messrs.  John  PIric 4 
piAindiTiD  the  Co.,  in  the  selling  and  disposing  of  a  certain  cargo  or  large 

opinion  of  cef-  •i»i»«  m        »  m  «• 

tiin  penont,  quantity  of  tnut,  to  wit,  of  oranges,  for  the  said  Messrs. 
in  the  habit  of    John  Piric  &  Co.;  and  upon  that  occasion  the  defendant 

employing  him 

af  a  fhiit  brolur,  represented  to  thoee  perMms  tliat  the  plaintiiF  had  prejudiced  the  sale  of  i  etrgo 
of  oranges  belonging  to  them,  by  reporting,  in  the  sale  room,  that  he  (the  pUintUT)  had  three  or  to 
ships  laden  with  fruit  between  Grayesend  and  London.  The  proof  at  the  trial  was,  that  the  pbi*- 
tiir  had  said,  that  thire  wre  three  or  four  ships  hden  &c.  This  was  held,  at  Niti  Prims,  to  be  s  iattl 
murianee;  and  the  plaintiff  was  newiiileif,  and  the  nonsuit  was  confirmed  in  the  Court  above,  s  nk 
for  setdng  it  aside  being  r^/uted. 
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had  sold  and  disposed  of  the  said  oranges  for  the  said 
Messrs.  John  Pirie  &  Co.^  at  and  for  certain  prices,  &c., 
in  a  certain  sale  room,  &c.,  and  thereupon  afterwards,  to 
wit,  on  the  1st  of  March,  &c.,  in  a  certain  discourse  which 
the  defendant  then  and  there  had  with  one  John  Pirici 
(the  said  John  Pirie  then  and  there  being  one  of  the  per- 
sons under  the  said  style  or  firm  of  Messrs.  John  Pirie  & 
Co.),  of  and  concerning  the  said  sale  and  disposal  &c.,  he 
the  defendant  contriving  and  intending  to  injure  the  plain- 
tifi^,  and  to  deprive  him  of  the  confidence  and  good  opinion 
of  the  said  Messrs.  John  Pirie  &  Co.,  and  to  cause  the 
said  John  Pirie  and  the  said  Messrs.  John  Pirie  &  Co., 
to  suspect  and  believe  that  the  plaintiff  had  maliciously 
prejudiced  the  said  sale  of  the- said  oranges,  and  had  beeii 
the  cause  of  the  same  not  having  been  sold  for  better  pri- 
ces; did  then  and  there,  &c.,  falsely,  maliciously^  and  de- 
ceitfully represent  and  pretend  to  the  said  Jolm  Pirie,  that 
if  the  plaintifi*had  not  circulated,  or  caused  to  be  circulat- 
ed in  the  sale-roomj  a  report  that  he  the  plaintiff /larf  three 
or  four  vessels  laden  wUh  fruit  between  Qravesend  and 
London^  the  cargo,  a  quantity  of  oranged  of  the  said  Messrs. 
John  Pirie  &  Co.,  would  have  fetched  better  pricesj 
thereby  meaning,  that  the  plaintifiT  had  circulated  &c.  a 
report  that  he  had  three  or  four  vessels  laden  with  fruit 
between  Grave$end  and  London,  and  that  the  said  report 
had  prejudiced  the  sale,  whereas  in  truth  the  plaintiff  did 
not  circulate  &c.,  nor  had  at  the  time  of  the  sale  any  such 
vessels,  &c.  tt  then  averred,  that  Messrs.  Pirie  &  Co., 
in  consequence  of  the  representation,  suspected  and  believ- 
ed that  the  pliuntiff  had  made  the  report,  and  therefore 
ceased  to  employ  him  in  the  capacity  of  a  fruit  broker,  as 
they  had  been  used  to  do,  and  still  would  have  done,  &c« 
&c.  &c. 

There  were  two  other  counts  varybg  in  the  inducement 
and  mode  of  setting  out  the  words,  but  both  of  them 
stated  the  representation  to  be,  that  the  plaintiff  had  said 

VOL.  IV.  T 
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that  '^  he  had  several  yewiels  laden  with  fruit  &o.".  The 
defendant  pleaded — Not  guilty^ 

From  the  evidence  it  appeared  that  what  die  defeodut 
represented  the  pluntifftp  hay^  said,  was,  that  ti^rtwert 
three  or  four  sUpt  laden  with  fruit  between  Gfavesend 
and  London. 

Jana  and  Stephen,  jSeijts.,  for  the  defendant,  upon  this 
contended,  that  the  pl^ntiff  must  be  nonsuited,  as  the  proof 
yaried  from  the  statement  in  the  declaration. 

Wilde,  Serjt.,  for  the  pkintiff,  argued,  that  the  vaiumoe 
was  not  material,  and  that  the  averment  in  the  declaradoo 
was  eubetamtiaUjf  made  out* 

Tin  DAL,  C.  J* — I  am  of  opinion  thai  the  dectarslioD  u 
not  proved.  The  statement  that  he  had  three  or  four 
ships,  is  a  very  different  statement  from  pne  dutt  ikn 
were  three  or  four  ships ;  beoause  the  first  statemeoti  if 
fidse,  must  be  false  to  his  knowledge,  whereas  Ui^  other 
need  not  be  so,  but  might  ccmsbt  of  what  be  h^d  heard, 
and  might  believe  to  be  correct  I  thinly  (be  plaintii 
be  called. 

Nonsuit 

WUde,  Serjt,  and  Hitt,  fer  the  plamtlff. 

Jones,  and  Stephen,  Serjts.,  for  the  defendant 

[Attomies— IT.  G.  Bolton,  and  Brown  4r  Marten.} 


In  the  ensuing  Easter  Term,  a  motion  was  made  for 
setting  aside  the  nonsuit;  but  the  Court 

Refused  a  rule« 
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POSTAN  V,  R03E,  Fth.^Qth. 

Assumpsit  for  work  and  labour  as  a  surveyor.  Pleas  Pnictice.^Time 
—General  issue,  and  a  tender.  .  wkn^doiSf. 

died  in  London, 
to  gi?e  evidoioe 

AndreufSi^  Serjt-s  apptied  on  Fridayi  the  26th  of  Febru-  >°  <^  ^^  caiue. 
ary»  qq  the  part  of  the  plainti^  to  h^ve  the  trial  of  thia 
cause  postponed  tijtt  the  following  Monday  of  Tuesday. 
He  prodttoed  an  affidavit,  which  stated*  that  on  Monday^ 
the  2SbaA,  application  had  been  made  at  the  house  of  Mr, 
Layton  Cooke»  a  land  surveyor  and  house  agent,  in 
Great  Ruaaell-slreet,  for  the  puifpose  of  b^ubpcenaing 
him  aa  a  witaesa  on  the  part  of  the  plaintiff.  The  per- 
aon  applying  was  told  that  Mr.  Cooke  was  gone  to  Cash 
terbury,  but  waa  expected  in  town  that  evening.  He 
went  again  at  eleven  o*clook  in  the  evening,  but  found 
that  Mr.  Cooke  had  not  returned.  Mr.  Cooke's  aervant 
was  in  Court;  and  it  was  stated  that  he  was  ready  to  make 
an  affidavit  that  his  master  was  not  yet  returned,  but  was 
expected  to  be  in  town  by  Monday  the  S9th. 

It  appeared  that  Monday  the  S2nd  was  the  first  day 
of  the  Sitting,  and  tibajt  the  cause  w«i  the  IdBth  common 
Jury  in  the  printed  Ibt  of  causes,  and  was  in  the  written 
paper  of  Thursday  the  Sdth. 

Wilde,  Serjt.^  for  the  defendant,  submitted  that  it 
would  form  a  very  dangerous  precedent  if  the  application 
were  to  be  granted.  Causes  must,  according  to  the  rules 
of  the  Court,  be  entered  at  least  two  days  before  the  day 
of  sitting ;  and  as  this  cause  stood  so  early  in  the  paper, 
the  application  to  the  witness  ought  to  have  been  made 
sooner.  As  his  business  was  that  of  a  land-surveyor,  it 
was  to  be  presumed  that  it  would  often  require  him  to  be 
absent  from  London. 

Andrews^  Seijt.,  replied,  that  inasmuch  as  the  witness 

t2 
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was  domiciled  in  Londoni  the  application  on  the  22iid  wu 
P^^^^^  sufficiendy  early ;  if  he  had  been  living  in  the  country  it 
_  V'  might  have  been  too  late. 

Rosr.  ° 

Tim  DAL,  C«  J, — It  seems  to  me,  that,  in  this  case,  die 
plaintiflThas  not  brought  himself  into  the  ordinary  atua- 
tion  in  which  we  are  in  the  habit  of  granting  the  indul- 
gence required.  If  he  had  subpoenaed  the  witness,  and  it 
appeared  that  irom  any  sudden  cause  he  was  not  able  to  a^ 
tend,  then  he  might  have  been  entitled  to  the  postpon^ 
ment  of  his  cause.  But  here,  the  plaintiff  has  thoogbt 
proper  to  wait  till  the  Monday,  before  he  made  any  appli- 
cation. And  in  addition  to  thb,  if  on  the  Monday  even- 
ing he  had  sent  a  subpoena  to  an  attorney  at  Canterbury, 
he  might  have  been  able  to  obtain  the  attendance  of  the 
witness.  It  seems  to  me  too  much  of  a  speculation,  and 
therefore  I  cannot  allow  the  postponement;  but  the  plain- 
tiff must  be  put  to  withdraw  his  record. 

The  plaintiff  elected  to  go  on  with  his  case^  and  the  ver- 
dict eventually  was  for  him. 

Andrews,  Serjti  and  Huichinsan,  for  the 
Wilde,  Serjt,  for  the  defendant 

[Attomies^itttifen,  and  Eoam  ^  UJ\ 
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Phillips  v.  Wim  burn,  Grent  &c.  Feb.  27th. 

Assault  and  false  imprisonment.    Pleas — ^The  gene-  it  is  to  be  pre- 
ral  issue,  and  several  special  pleas  of  justification.  what  u  stated 

A  witness  for  the  plaintiff  proved  a  dispute,  and  charge  ^^^^^i^ 
given  to  a  constable,  who  took  the  plaintiff  to  a  police  taken  down  in 
office;  and  he  stated  that  the  defendant  was  sworn,  and  therefore,  parol 
stated  his  case  at  the  office  against  the  plaintiff.    The  ritotoentir^ 
witness  was  commencing  his  account  of  what  the  defend-  "^'t  receivable, 

,  "  unless  It  be  first 

ant  said,  when —  shewn  that  it 

was  not  so  taken 


down. 


Russellf  Seijt.,  objected  that  the  parol  evidence  was 
not  receivable,  as  the  presumption  of  law  was,  that  what 
took  place  at  a  police  office  was  taken  down  in  writing. 

Tim  DAL,  C.  J.,  was  of  that  opinion. 

The  witness  being  asked,  said,  that  he  did  not  see  any 
thing  taken  down  in  writmg. 

Wilde^  Seijt,  submitted,  that,  as  a  general  rule,  it 
would  be  inconvenient  to  hold  that  there  was  a  general 
presumption  of  law,  that  statements  were  taken  down  in 
writing,  when  the  witness  said,  that  he  did  not  see  that 
any  thing  was  so  taken  down. 

TiNDAL,  C.  J. — I  think,  that,  when  it  appears  that  a 
witness  was  sworn,  we  must  presume  that  what  he  said 
was  taken  down  in  writing.  Sometimes  a  party  goes  into 
a  police  office  and  states  a  complaint,  which  goes  off  with- 
out hb  being  sworn,  and  then  it  may  not  be  taken  down 
in  writing.  You  may  call  the  magistrate's  clerk,  and  he 
will  tell  you  whether  there  was  any  thing  taken  down  in 

writing  or  not 

Verdict  for  the  pluntiff. 
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Phillips 

V. 
WlUBURN. 
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Wilde,  and  AndretosiSerjts.,  and  Ryland,  for  the  plain- 


tiff. 


Russell,  Serjt.,  and  Miller,  for  the  defendant. 
[AUornies — Thwaiies,  and  In  Pcrjan.] 

Vkk  Rex  f .  HoUimgOiead,  anU,  p.  242. 


March  Ut, 

Wlierea  de- 
fendant plflids 
that  he  was 
"  duly  discharg- 
ed" under  the 
Insolvent  Debt- 
ors' Act,  and 
the  plaintiff  in 
his  replication 
denies  the  dis- 
charge modo  ei 
finrmd,  it  is  suffi- 
cient ibr  the  de- 
fendant to  prove 
the  order  of  ad- 
judication for 
his  discharge, 
and  it  is  not 
necessary  to 
prove  tlie  fact 
of  his  having 
filed  his  petition, 
although  that 
fact  is  essential 
to  give  the 
Conrt  Jurisdic- 
tion. 


Andrews  and  Another  v.  Pledger. 

Assumpsit  on  a  bUl  of  exchange  against  the  defend- 
ant,,as  acceptor.  There  was  no  plea  of  the  general  uioe, 
but  only  a  plea  of  a  discharge  under  the  InsoWent  Debtors' 
Act.  Replication,  denying  that  any  such  discharge  took 
place  (a). 

On  the  part  of  the  defendant,  a  certified  copy  of  the 
order  of  adjudication  for  the  discharge  of  the  defendant 
was  put  in,  and  that  part  of  his  schedule  was  read  wbicli 
contained  the  entry  of  the  bill  on  which  the  actioD  was 
brought. 

Andrews,  SerjU,  for  the  plaintiff,  submitted  that  the 
filing  of  the  petition  must  be  proved.  Without  tbati  the 
Court  have  not  jurisdiction.  The  defendant  is  bound  to 
shew  that  all  that  was  necessary  to  entitle  him  to  bis  dis- 
charge has  been  done.  This  case  differs  from  that  of 
Delqfield  v.  Freeman  {b),  as  that  was  a  question  of  the 


(a)  The  plea  and  replication 
were  in  the  same  form  as  those 
in  the  case  of  Nortkam  v.  La- 
totiche,  ante,  p.  140,  the  plea 
merely  alle^ng  that  the  defend- 
ant, "by  a  certain  order  of  ad- 
judication,'' &c.,  was  **  dtdy  dk- 
charged  accor^Ung  to  a  certdn 
Act  of  Parliament,"  &c.,  and  the 
replication,  stating  that  the  defend 


ant  '*  was  not  ditcharged  in  "A- 
ner  andform^  as  intiMplaa*!- 
leged. 

(6)  6  Bing.  294,  and  «ift,  F 
67.  One  of  the  pouito  decided  io 
that  case  was,  that  the  prodir- 
tioa  of  the  insolventiB  peti^ 
was  not  necessary  to  support  tk 
title  of  the  asngnee. 
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title  of  the  assignee  to  sue,  and  this  is  the  case  of  a  special 
plea  by  the  insolvent  himself. 

On  the  part  of  the  defendanti  the  61st  (a)  section  of  the 
Insolvent  Debtors*  Act,  7  Geo.  4,  c.  57»  was  referred  to. 

Andrews,  Seijt«^-Tlie  76th  section  applies  to  this  case, 
and  if  that  section,  after  stating  that  certified  copies  of  the 
petition,  order,  &c.,  shall  be  admitted  in  evidence,  went  on 
to  say,  "  and  that  such  evidetiee  alone  shaU  be  sufficient,*' 
that  might  make  the  proof  which  is  offered  in  this  case  do ; 
but  it  would  be  going  a  great  way  to  say,  that,  without 
those  words,  the  things  necessary  to  give  the  Court  juris- 
diction must  be  taken  to  be  dispensed  with.  The  61  st 
section  does  not  control  those  sections  which  require  the 
filing  and  signing  of  the  insolvent's  petition. 

TtNDAL,  C.  J. — It  strikes  me  in  this  way.  You  must 
be  taken  to  have  admitted  all  that  you  do  not  put  in  issue 
by  your  replication*  The  ground  on  which  I  decide  b, 
that,  upon  the  issue  which  is  raised  by  your  replicaticm, 
the  filing  of  the  petition  must  just  as  much  be  taken  to  be 
admitted  as  any  other  fact  not  specifically  denied. 

Verdict  for  the  defendant. 

Andrews,  Seijt.,  and  Ckannell,  for  the  plaintiffs. 

Wilde,  Serjt.,  and  Comyn,  for  the  defendant. 
[Attonues— 7121011 4r  Am,  and  Heward  if  J.] 

(a)  Vide  Northam  v.  Latouche,  generally,  and  deny  the  matters 

ante,  p.  140,  where  that  section  is  pleaded,  or  reply  any  other  matter 

set  out    It  provides,  in  effect,  which  may  shew  the  defendant 

that  a  defendant  may  plead  gene-  not  to  be  entitled  to  the  benefit 

mUy,  that  he  was  «fti^  discharged,  of  the  Act,  or  that  he  was  not 

and  that  the  plaintiff  may  reply  duly  discharged. 


Andrews 

V. 

Pledger. 
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April  20th.  Somes  r.  Suorue. 

The  captafn  of  ACTION  on  a  policy  of  insurance  for  S^OOOA,  on  the 
an  Insured  ihip,  ghip  gj,  Godfrey  Webster,  valyed.  with  her  stores,  al 

which  has  been  *  '        ^ 

injured  by  perils   6,000/. 

not  jQsi^d'fai        ^  B^^i'ii  of  money  had  been  paid  into  Court. 
X^it^i'^y        The  plaintiff  was  the  owner  of  the  vessel  in  questkm, 
pacing  it,  uDietf  and  the  defendant  was  one  of  the  members  of  theSaiot 

he  either  has        _.       .  _  ,     .  _ 

not  the  means  iratncK  s  Assurance  Company. 

«S"cto)i\t        On  the  part  of  the  plamtiff,  the  mate  was  first  called, 

^e  place  where  {xom  whoso  evidence  in  chief  the  following  facts  appeared, 

obliged  to  put  •<— The  Sir  Godfrey  Webster  sailed  from  the  cove  of  Coii'i 

get  them  done,  in  June,  18S5,  on  a  voyage  to  New  South  Wales,  with 

wjexpensTas  convicts.    Her  course,  after  delivering  the  convicts, was 

u^"'d  '^bteS  ^^'  Sincapore,  thence  to  Penang,  and  thence  to  London, 

improper  to  re-  She  had  bad  weather  after  she  left  the  Cape.    She  ar- 

were  not  insur^  rived  at  Sidney  in  the  month  of  January,  1826«    Haying 

ed ;  or  has  not  suffered  from  the  weather,  she  was  surveyed  at  Sidney 

money  in  '  ^  ^ 

his  possession,     bv  three  respectable  persons,  and  the  quarter  galleries 

sufficient  to  pay  i  l 

for  the  repairs,  were  taken  away,  and  the  quarters  new  planked,  and  there 
Xi  toMliilt  "^^^  80»e  fresh  caulking.  When  she  left  Sidney  for  Sin- 
wur«"1*«'  ^^^^^  (where  she  arrived  in  May,  1826,  after  a  fine  pas- 
such  an  extra-  sage),  she  was  quite  sea-worthy.  At  Sincapore  she  was 
would  prevent  a  surveyed  again  by  the  agent  for  the  charterers,  and  sbe 
STex^J^if"  ^*®  ^^^  caulked  m  the  gun- deck.  She  took  in  part  of 
a  sound  and  vi-    her  Cargo  at  Sincapore,  consbting  of  sugar,  coffee,  axiti- 

gorous  judg"  ff 

ment,  from  un-  mony,  &c.,  and  the  remainder  she  took  in  at  Penang.  ner 
pairs  un!^  sudh  ^argo  was  well  stowed,  and  she  was  not  very  deep  m  the 
circumstances,     water.     After  she  left  Penang,  about  the  end  of  June, 

1826,  she  encountered  heavy  squalls,  of  five  or  six  hours 
duration,  with  a  confused  sea,  and  she  laboured  and  strained 
a  great  deal.  This  weather  lasted  nearly  the  whole  of  Jul^ 
and,  towards  the  middle  of  August,  heavy  gales  came  on. 
She  then  made  water,  commencing  with  about  four  or  five 
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inched  per  hour,  and  increasing  as  high  as  fourteen  inches* 
On  the  14th  or  15th  of  August,  a  consultation  was  had  be- 
tween the  captain,  the  mate,  the  second  officer,  and  the 
carpenter,  and  it  was  resolved  that  it  would  be  dangerous 
to  pass  the  Isle  of  France,  and  therefore  that  it  would  be 
best  to  bear  up  there;  the  ship  was  then  very  weak  and 
worked  much,  the  top  apparently  moved  from  side  to  side« 
At  Port  Lewis,  a  person  named  Alexander  Asher,  was 
employed  as  agent  for  the  ship,  and  on  the  Slst  of  Au- 
gust, a  survey  was  made  by  Ambrose)  a  surveyor,  Royer, 
the.  harbour-master  there,  and  Hutchinson,  the  captain  of 
a  merchant  ship.  The  vessel  was  then  in  a  very  awkward 
state  outside;  several  butts  had  started  at  the  main  chains, 
and  some  planks  had  started  off,  and  the  larboard  side  of 
the  main  chains  had  the  appearance  of  being  logged;  se- 
veral of  the  seams  were  open,  and  the  oakum  was  nearly  all 
washed  out.  In  consequence  of  this,  about  eight  or  nine 
days  after,  part  of  the  cargo  was  taken  out,  and  a  fresh 
survey  was  made  of  the  inside.  Between  the  surveys  the 
captain  died,  and  the  command  devolved  upon  the  mate. 
Upon  this  second  survey,  it  was  discovered  that  several  of 
the  iron  standards  of  the  gun  and  orlop  decks  had  start- 
ed, and  some  of  the  beams  of  the  gun-deck  were  broken, 
and  the  deck  itself  had  partiaUy  sunk  about .  the  main 
hatchway,  and  also  that  several  of  the  ship's  knees  were 
broken.  A  third  survey  was  thought  necessary,  and 
Captun  Hutchinson  having  left  the  harbour,  a  Mr. 
Brooks,  the  master  of  a  brig,  surveyed  in  his  stead.  Upon 
this  third  survey,  which  took  place  on  the  7th  of  Septem- 
ber, the  remainder  of  the  cargo  was  taken  out,  and  it  was 
found  that  about  a  third  of  the  whole  number  of  knees 
had  been  broken.  There  was  an  establishment  on  the 
island  for  the  repair  of  vessels,  which  was  called  Piston's 
Establishment,  the  manager  of  which  came  on  board  after 
this  survey;  he  estimated  the  expense  of  the  necessary 
repairs  at  16,000  dollars,  (about  4,000A  sterling):   the 
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itiate  Asked  Whether  the  ptoprietoM  of  that  estabfiafameiit 
would  enter  into  a  written  agreement  to  do  the  repairs 
tnentidned  in  the  estimates  for  the  sum  of  4,000£.|  and 
the  answer  was,  that  they  would  not;  because  theyfiBfloned, 
that  when  they  began  to  strip  the  vesseli  they  should  find 
more  defects  than  they  actually  saw  then.  He  lAerwards 
asked  them  to  fix  a  ftirther  sum,  which  they  decHned 
doing.  The  waged  of  shipwrights  were  from  Uitfee  to  four 
and  a  half  dollars  per  day«  Ota  the  lOth  of  September,  a 
person  named  Warwick,  a  ship-builder,  surveyed  the 
ship,  and  his  opinion  was,  that  she  was  very  much  hijuied, 
apparently  by  straining,  and  that,  from  her  geneml  ap- 
pearance, she  icauld  require  repairs  fait  exeeedkig  her 
ViUue^  The  mate  said,  that  he  required  a  writtM  agree- 
ment, because  he  understood  that  they  would  otherwise 
run  him  up  to  an  enormous  sum,  as  every  thing  was  very 
high ;  that  he  was  willing  to  sanction  4,000/«,but  thought  it 
would  amount  to  8,000/.  or  9,000/.;  that  Captaui  Hutchin- 
son and  Asher  advised  him  noi  io  repair  without  a  wrUtem 
agreement,  in  consequence  of  the  high  charges^  saying, 
that  if  he  got  the  ship  safe  home^  she  would  not  feteh  as 
much  as  the  amount  of  the  repairs;  that  Mr*  Warwick 
also  advised  him  to  abandon  the  ship,  which  he  did  very 
soon  after  his  survey;  that  he  had  no  motive  but  the  good 
of  all  concerned,  and  did  not  know  at  the  time  whether 
«he  was  insured  or  not. 

On  his  cross-examination,  the  mate  admitted  that  the  re- 
gister tonnage  of  the  ship  was  between  500  and  6Q0  tons; 
that,  before  he  applied  to  Warwick,  he  had  applied  to  a 
person  named  Courreaux,  who  was  the  person  that  after* 
wards  boiight  the  ship;  that  he  had  never  been  at  the 
Mauritius  before;  that  he  had,  after  the  14th  of  August, 
made  several  additions  to  previous  entries  in  the  log,  as  to 
the  state  of  the  weather,  &c.,  and  that  when  he  saw  the 
ship  after  she  had  been  partly  broken  up,  **  the  timbers 
were  very  goody"*  although  the  ship  generally  was  '*m 
a  deplorable  state*' 
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Citptam  Hutchinson  was  also  called  on  the  part  of  the 
plaintifiy  and  he  stated,  that  he  belieTcd  that  the  rate  of 
borrowing  on  bottomry^  at  the  Mauritius,  was  16^  or  171* 
per  cent.;  that  the  rate  of  repairing  there  was  most  extra- 
vagant; and  that  he  thought  it  was  better  to  sell  the  ship 
than  to  repair  her  thare  (a). 

The  extrayagaat  rate  of  charge  for  rep&irs  was  also 
proved  by  a  Captain  Welter;  who  stated^  that  the  masttf, 
which  here  would  have  cost  about  6002.,  could  not  have 
been  obtafaied  there  for  less  than  1,600/. 

In  addition  to  this  evidence^  Mr.  Hillman,  the  survey- 
or to  the  East  India  Company;  Captain  Hurd;  Mr. 
Pitcher,  a  ship  builder  at  Blackwall ;  and  Sir  Robert  Sep- 
pings,  surveyor  to  his  Majesty's  navy,  were  called  as 
witnesses;  and  from  their  evidence  it  appeared,  that  in 
their  opim<Hi  it  was  not  advisable  to  repair  the  ship,  con- 
sidmng  the  nature  of  the  damage  done,  and  the  expense 
of  repairing  at  the  Mauritius,  and  the  high  rate  at  which 
money  was  to  be  obtained  on  bottomry*  One  of  them 
said,  that  in  his  opinion  it  would  have  been  madness  to 
have  repaired*  They  also  thought,  that  heaving  down 
would  be  necessary  to  render  the  ship  sea-worthy;  and 
this,  it  was  stated,  could  not  be  done  at  the  Mauritius, 
becauso  there  was  not  any  dry  dock  there.  The  expense 
of  heaving  down  was  not  included  in  any  of  the  surveys. 

Wilde,  Serjt,  for  the  defendant — The  question  is, 
whedier  this  is  a  total  loss  or  not.  The  ship  is  insured  in 
3,0002.  by  this  policy;  in  3,0002.  by  another  policy;  and  in 
5,000/.  on  the  freight.  It  must  be  taken  to  be  of  the  value 
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(a)  Captain  Hntcfaiiison,  in  the 
coone  of  hia  cross'^xamination, 
gave  some  extraordinary  CTidence. 
He  said,  that  at  the  Mauritius  he 
had  Been  from  the  shore  vessels 
al  sea  when  they  were  900  nules 
distant;  that  he  saw  the  vessel  In 
question  three  days  before  she 
arrived,  and  described  the  appear- 


ance of  her  sails;  he  added,  tiua 
he  believed  vessels  had  been  seen 
twelve  days  before  they  came  in, 
but  he  could  not  give  any  reason 
for  it.  It  was  suggested,  that  it 
might  arise  from  the  very  great 
refractive  power  of  the  atmos- 
phere in  those  parts. 
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of  GfiOOL,  because  it  is  so  stated  in  the  policy;  and  if 
it  could  have  been  repaired  at  the  Mauritius  at  an  expense 
of  4ffS00L,  or  thereabouts,  it  ought  to  have  bera,  and 
then  it  would  have  earned  its  freight  of  6,000A,  which, 
added  to  its  value,  would  have  made  ll^OOQ/.    I  submit 
that  nothing  wiU  justify  a  sale,  but  a  case  of  necessity.     In 
Idley.  The  Royal  Exchange  Assurance  Company  {a),  it  was 
decided,  that  a  sale  was  justifiable,  because  it  was  prudent 
to  sell,  and  would  have  been  imprudent  to  repair;  but^  on 
a  writ  of  error,  that  decision  was  reversed,  on  the  ground 
that  to  justify  a  sale  it  must  be  shewn  that  it  was  necessary 
to  seU.    It  appears,  from  the  admission  of  the  mate,  diat 
when  the  ship  was  broken  up,  the  timbers  were  found  to 
be  sound.    The  supposition,  that  more  would  be  found 
requisite,  on  opening  the  ship,  than  the  surveys  provided 
for,  is  not  a  sufficient  ground  of  abandonment*      If  it 
were  so,  there  is  no  ship  that  might  not  be  abandoned. 
Every  average  loss  may  be  turned  into  a  total  loss,  if  we 
are  not  to  act  upon  the  surveys  of  honest  men,  selected  at 
the  time  by  the  captain,  but  upon  the  impressions  of  wit> 
nesses  at  the  trial*    Although  the  mate  did  act  for  the 
best,  and  honestly,  yet,  if  you  think  that  there  was  no  ne^ 
cessityfor  selUng,  the  defendant  will  be  entided  to  your 
verdict.    The  plaintiff  cannot  make  out,  that  if  the  vessel 
had  not  been  insured,  the  owner  could  have  shewn  that  it 
was  for  his  interest  to  sell;  and  he  has  no  right  to  do 
otherwise  because  he  is  insured,  than  he  would  have  done 
if  he  had  not  been. 

On  the  part  of  the  defendant,  the  examination  on  in- 
terrogatories of  Ambrose  and  Royer,  two  of  the  persons 
employed  to  make  the  surveys,  were  read,  as  also  those  of 
Bassett,  the  manager  of  Piston's  Establishment,  Courreaux, 
the  person  who  bought  the  vessel,  Biggerand,  also  of 
Piston's  Establishment,  and  Tate,  the  carpenter  of  Uie 
vessel.    They  differed  in  their  notions  of  the  sum  that 

(a)  3  J.  B.  Moore>  115. 
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would  have  been  necessary  to  inake  the  vessel  sea-worthy, 
but  thought  she  might  have  been  made  fit  to  bring  her 
cargo  to  England,  and  that  the  repairs  mentioned  in  the 
surveys  would  have  been  suflScient  for  that  purpose. 
Bassett  estimated  the  expense  at  16,000  dollars,  Royer  at 
about  20,000.  Biggerand  thought  that  16,000  dollars 
would  have  done,  allowing  500  for  any  extras  not  found 
out  at  the  time.  Tate,  the  carpenter,  was  of  opinion  that 
a  smaller  degree  of  repair,  which  might  have  been  done 
for  about  13,000,  would  have  enabled  the  vessel  to  carry 
pari  of  her  cargo  to  England.  It  appeared  that  Bassett, 
in  answer  to.  one  of  the  cross-interrogatories,  had  said, 
that  he  could  not  say  whether  the  ship,  when  repaired, 
would  be  worth  the  expense  of  repairing  her.  Mr.  San- 
ders, one  of  the  proprietors  of  Piston's  Establishment,  was 
called  as  a  witness,  he  siud,  that  at  the  time  when  the 
vessel  in  question  was  at  the  Mauritius,  a  part  of  the  car- 
go could  easily  have  been  sold  to  raise  money  for  the  re- 
pairs: he  added,  that  at  that  time. the  exchange  for  biUs 
was  4tf.  Sd.  the  dollar,  but  for  bottomry,  25L  per  cent. 
was  charged,  and  if  an  agent  were  employed  to  raise  the 
money,  ^L  or  5Lper  cent,  more  would  have  to  be  paid  him. 

Taddjf,  Serjt,  for  the  plaintiff. — My  brother  Wilde  has 
taken  much  too  narrow  a  view  of  the  question  of  law.  In 
subsequent  cases  to  those  which  he  has  cited,  the  ques- 
tion has  been  decided  to  be  this,  whether  or  no  the  ship 
was  worth  repairing.  Allen  v.  Sugrue  (a),  Atkinson  v. 
Clarke  (6).  But  supposing  it  to  be,  whether  the  sale  was 
necessary,  if,  as  one  of  the  witnesses  for  the  plaintiff  said^ 
it  would  have  been  madness  to  have  repaired,  there  was 
that  necesrity,  and  that  state  of  circumstances,  which  will 
render  it  a  total  loss.  Every  ship  may  be  repaired,  what- 
ever its  state;  but  the  question  is,  whether  there  is  such 
a  state  of  circumstances,  that  no  prudent  man  in  his  sens- 

(a)  8  B.  &  G.  5dd.  derdon,  2  B.  &  G.  691,  and  Vol  1 

(6)  Vidt  also  Cambridge  v.  An-      of  these  Reports,  p.  213. 
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^  would  set  about  repairing.  The  mate  was  in  great 
uncertainty  as  to  the  amount  of  the  expense.  One  said, 
16,000  dollars,  another  20,000,  another  oiily4»0Q0  or  5,000, 
and  another  40,000  or  50,000.  This  shews  either  the  infir- 
mity of  human  judgment,  or  that  these  persons  were  look* 
Big  at  the  matter  in  very  different  points  of  ti^w.  One 
might  have  in  idew  the  doing  merely  enough  to  enable 
the  vessel  just  to  get  through  her  voyage,  and  anodier 
might  eontemphte  the  putting  heir  into  a  perfect  state  of 
repair.  But  die  mate  not  only  was  in  great  yncettttuty  as 
to  the  amount  of  expense,  but  he  also  found  that  nMiney 
could  not  be  raised  except  at  a  most  extravagant  rate.  He 
would  not  have  been  justified  in  raising  money  at  diat 
rate,  particularly  when  he  found  that  Piston's  Fist«Wiih> 
ment  would  not  bind  themselves,  in  writing,  to  do  the  le* 
pairs  at  the  sum  specified.  We  are  not  at  liberty  to  take 
the  other  policies  into  consideration.  All  you  are  to  loA 
at  is  the  state  of  the  vessel  itself.  The  mate  knew  no- 
thing about  any  policy.  The  valuation  at  6fl00l.  in  the 
present  policy  includes  the  stores,  as  well  as  the  ship 
and  sails,  and  the  premium  of  insurance,  which  is  4<80JL 
If  you  heheve  the  witnesses.  It  would  really  liave  been 
madness  to  attempt  to  repair  under  the  circumstances. 

TiNDAL,  C.  J. — ^The  only  question  in  this  ease  is, 
whether,  under  the  circumstances,  there  has  Gg  lias  not 
l)een  a  totai  loss  of  the  vessel,  if  at  all,  hi  c^msequence  of 
the  sale,  and  that  wi^  depend  upon  whether  the  sale  was 
a  sale  that  was  neeesMrjft  for  the  benefit  of  the  parties 
concerned.  A  great  deal  has  been  said  about  the  wovd 
neeessUj^  Undqubtedly,  it  is  not  to  be  confined  to,  or  so 
strictly  taken  as  it  is  in,  its  ordinary  acceptation.  There 
can,  in  such  a  case,  be  neither  a  legal  necessity  nor  a  phy- 
sical necessity,  and  thereibre  it  must  mean  a  mortil  neces- 
sity :  and  the  question  will  be,  whether  the  drcumstances 
were  such,  that  a  person  of  prudent  and  sound  mind  could 
have  no  doubt  as  to  the  cQurse  h^e  ought  to  pursue.     The 
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points  prindpany  for  conakLeration  will  be,  the  expendi^  193(^ 
tara  neeessary  to  put  the  ship  into  a  condition  to  hring 
home  her  cargo;  the  means  of  performing  the  repairs* 
and  the  oompavison  between  those  two  things  and  the  aub^ 
jeet  natter  which  was  at  stake;  and  it  must  not  h^  a  mere 
measuring  cast,  not  a  matter  of  doubt  in  the  mind,  whether 
the  expense  would  or  would  not  have  exceeded  the  valuei 
but  it  must  be  so  preponderating  an  excess  of  expenaef 
that  no  reasonable  man  eould  doubt  tm  to  the  propriety 
of  selling  under  the  circumstances  instead  of  repairing, 
A  mere  fear  operating  on  the  mind  of  the  captain,  that,  if 
he  did  not  bind  the  parties  down,  they  would  run  him  up 
beyond  a  certain  sum,  will  not  be  suffident,  unless  you  are 
satisfied  that  it  was  the  neccQsary  consequence  of  the  state 
of  circumstances  in  which  he  was  placed.  A  man  is  not, 
^a  timet,  so  to  compromise  the  interests  of  other  persons, 
merely  on  the  ground  of  what  passes  in  his  own  mind. 
It  seems,  that  in  addition  to  the  amount  of  the  sunreys,  a 
large  expose  would  be  incurred  in  heaving  down  the 
ship,  and  it  will  be  for  you  to  consider  whether  that  was 
absolutely  necessary  for  the  purpose  of  making  it  sea- 
worthy. The  question  turns  upon  the  possibility  of 
making  the  ship  sea-worthy  within  the  limits  in  which  it 
was,  and  not  on  whether  the  injuries  were  produced  by 
the  weather  or  not.  His  Lordship,  i^r  stilting  the  sub- 
stapce  of  th^  evi|deuc^»  observed— It  poines  round,  I  be- 
lieve, to  the  question  which  I  originally  proposed.  A 
captain  has  no  power  to  sell,  except  from  necessity,  con- 
sidered as  an  impulse*  aetiiig  mprally  tp  w<mi^  hk  de- 
parture from  the  original  duty  cast  upon  l^m  of  navigat* 
ing  and  bringmg  hack  the  vessel.  If  be  has  up  iQcaps  of 
getting  the  repairs  done  in  the  place  wh^Pf^  the  ixgury  qOf 
curs;  or  if,  being  in  a  place  where  they  might  be  done,  he 
has  no  money  in  his  possession,  and  is  not  able  to  raise 
any,  then  he  is  justified  in  selling,  as  the  best  thing  that 
can  be  done.  In  the  present  case,  it  appears  that  the 
vessel  was  in  a  place  where  the  repairs  could  be  done,  and 
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1830.        where  money  could  be  obtained,  although  at  an  extrava- 
gant expense.     Still  the  question  is,  whether  the  expen- 
V.  diture  was  so  great  that  no  prudent  man,  in  the  exerdse 

of  a  sound  and  yigorous  judgment,  would  hesitate  as  to 
the  propriety  of  selling.  If  you  think,  that  if  the  owner 
himself  had  been  on  the  spot  uninsured,  he,  in  the  ex- 
ercise of  a  sound  discretion,  would  have  repaired  the  ves* 
sel;  or  that,  if  an  agent  of  the  underwriters  had  been 
there,  he,  exercising  such  discretion,  would  have  re- 
paired, then  this  captain  ought  certainly  to  have  done  sa 
But,  if  they  would  not  have  done  so,  then  I  thiidc  this 
captain  was  not  compellable  to  repair,  and  the  sale  in  such 
case  will  have  taken  place  under  a  justifiable  necessity. 

Verdict  for  the  defendant 

Toddy,  and  Stephen,  Serjts.,  and  Aldersan^  for  the 
plaintiff. 

Wilde,  and  Spankie,  Serjts.,  and  C.  R.  Turner,  for  the 
defendant. 

[Attornies— BuviMJaie  4*  Co.,  and  Olivenon  if  D.] 


In  the  ensuing  Easter  Term,  Toddy,  Serjt.,  moved  for 
a  new  trial,  partly  on  the  ground  of  misdirection,  and 
partly  on  the  ground  that  the  verdict  was  against  evidence. 

The  Court  were  of  opinion  that  the  case  had  been  pro- 
perly left  to  the  Jury,  but  granted  a  rule  nui  for  a  new 
trial,  on  payment  of  costs,  on  the  ground  that  the  verdict 
was  against  evidence. 

Vide  Read  v.  Bonham,  6  J.  B.  Moore,  397* 
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ISZARD  V.  MiLNER.  April  2Ut. 

Assumpsit.  Appucation  wu 

made  on  the 
paitoftbeplaiii- 

Wilde,  Scijt,  appfied,  on  Ae  part  of  the  plaintiff;  to  tiff  to  hw  a 
have  this  cause  taken  out  of  its  turn,  in  order  that  it  of  its  tun,  in 
might  be  tried  before  llie  next  Term.  He  founded  hb  ap-  nUgbt  be  tried 
plication  on  an  affidavit  of  the  plaintiff  and  his  attorney,  f^^s^i^^ 
which  stated,  that  tiie  action  was  broudit  to  recover  a  on  the  ground 

,  m  that  the  deftnd- 

sum  of  1922.  4«.  5d,  on  a  balance  of  account  for  woriL  ant  had  died 
done  as  a  builder  by  the  plaintiff  for  the  defendant ;  that  ^l^c^ntof 
issue  was  joined  as  of  Michaelmas  ^erm,   1829,  and  »»chSitdnga. 

*  The  application 

notice  of  trial  given  for  the  first  Sittings  in  Hilaity  Term,  waa  opposed  on 

1890,  and  the  cause  made  a  lemanel  veguladiy  frcim  tisne  a^J^t't  ex- 

to  time;  and  that  the  deponents  bad  been  informed  and  ^^^.^^^^ 

believed  that  the  defendant  had  departed  this  Ufe  since  Chief  Jwtioe  of 

_,—  the  Common 

tie  cQ$nmenem»ent  (/the  Sittings  qfter  Hilary  Term^        pieai,  after  time 

taken  to  cond- 
der. 

Adams,  Serjtp,  opposed  the  application,  on  the  ground 
that  tiie  granting  it  might  affect  the  rights  of  creditors. 
He  stated,  tiiat  he  appeared  on  behalf  of  the  defendant's 
executors,  who  had  not  yet  proved  the  wiU,  and  were  not 
in  a  situation  to  assent  to  any  thing.  He  submitted, 
that  as  tiie  defendant  was  only  conndered  to  be  alive  by  a 
fiction  of  law,  but  for  idiich  fiction  there  would  be  no 
question  upon  the  subject,  it  was  better  to  allow  the  mat- 
ter to  take  its  cegular  course. 

TiMDAL,  C.  J^  took  time  to  consider  whether  he  would 
grant  the  application  x>r  not;  and  on  coming  into  Court 
on  the  following  morning,  his  Lordship  said,  that  he  had 
determined  not  to  grant  it,  as  it  would  not  be  fair  towards 
the  other  suitors,  to  take  a  cause  out  of  its  turn  merely 
upon  such  a  state  of  circumstances. 

Wilde,  Seijt.,  for  the  plaintiff. 
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Adamf,  Seijt.,  for  the  jdefendant 

[Attornies— Broum  4r  Marten,  and  Wilde,  R,^  HJ\ 


The  object  in  making  this  appfication  was,  to  get  aTer- 
dict  before  the  termination  of  the  Sittings^  in  order  to 
prevent  the  death  of  the  defendant  from  operating  as  an 
abatement  of  the  suit,  the  defendant  being  aKve  at  the 
commencement  of  the  Sittings,  and  the  Sittings  being  con- 
sidered as  only  one  day  in  law  (a)« 


(a)  According  to  the  case  of 
Toyjor  y.  Harrii,  3  B.  &  P.,  549, 
if  a  defendant  die  on  the  night 
before  the  trial  of  a  cause  at  the 
utdngs  in  term,  a  Terdict  obtain- 
ed in  such  cause,  and  the  Judg- 
ment entered  up  thereon  will  be 
set  aside  upon  application  to  the 
Court.  The  case  of  Jacoln  ▼.  JMi • 
ninmi,  7  T.  R.  31,  decides,  that 
the  death  of  the  defendant  be- 


tween the  comoussion  dsf  and 
the  day  of  trial,  ia  not  a  gimnid 
for  setting  aside  a  Terdict  Iw  the 
plaintiff.  The  case  of  irdatf  t. 
Ckmiqm^,  4  Taont.  384,  decides, 
that  an  action  for  libel  abates  bj 
the  death  of  the  pluntiff  after 
the  agning  of  interiocntoq^  jndg* 
ment,  and  execution  of  a  writ  of 
inqmry,  but  before  tbe  next  day 
in  bai^ 


sons 

agents  of  the 
Royal  Veteran 
Battalion,  bat 
were  not  other- 


April  2UL        Sanderson  and  Others  v.  Brooksbank  and  Another. 

Where  two  per-  ASSUMPSIT  on  a  bill  of  exchange,  which  was  in  the 
To'lt'    following  form :- 

''  Guernsey,  9Mh  Feb.  1829. 
''  Three  months  after  date,  pay  to  the  order  of  Messrs. 

wise  connected 

in  business,  and  Cheminant,  Despres,  &  Co.  350JL  sterling. 

Strfil^JS-  "  N.  R.  Cheinin«,t" 

bills  by  means 

thb  fonn :'  "For  Accepted, "  For  agents  for  the  R.  V.  B.,  J.  Gould.— S.  A." 
KJ?.  B?— j.o."  Indorsed,  "  Cheminant  &  Co.** 

It  was  held  to 

be  no  answer  io 

a  Joint  action  againet^iMm  by  the  indorsee  of  such  a  lull,  to  shew,  that  it  was  accepted  fix-  tbe 

private  advantage  ofqoe  withoot  tlie  luiowledge  of  the  other,  although  it  appeared  that  the  »- 

donee  might,  if  he  had  hiqulicd  of  the  derlL  whq  accepted  it,  have  ascertained  that  such 

theihcL 
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The  defendants  were  charged  as  the  acceptors;  and  in 
order  to  make  out  the  case  against  them,  a  clerk  from     Sanderson 
Hammersley's  bankinir*house   was    called  as  a  witness.  v* 

He  stated  that  the  defendants,  Messrs.  Brooksbank  and 
Morlandj  had  for  several  years  kept  an  account  at  their 
house,  as  the  agents  of  the  Royal  Veteran  Battalion,  and 
that  the  form  of  the  acceptance  in  question  was  the  usual 
form  in  which  bills  were  accepted  in  connection  with  that 
account,  many  of  which  he  had  paid.  He  added,  that 
-Gould,  whose  name  was  signed  to  the  acceptance,  had 
been  for  a  considerable  time  the  clerk  who  managed  the 
affiiirs  of  the  defendants. 

The  plaintiffs  were  bilUbrokers,  who  discounted  the 
bill  for  a  Mr.  Wood,  also  a  bill-broker.  The  discount 
was  proved  to  have  taken  place  in  the  ordinary  course  of 
dealing  between  bill-brokers,  without  the  name  of  the 
party  for  whom  it  was  done  being  put  upon  the  back  of 
thebilL 

It  appeared  that  Wood  had  made  inquiries  in  differ- 
ent quarters  as  to  the  respectability  of  the  defendants, 
but  that  neither  he  nor  the  plaintiffs  had  made  any  in- 
quiries of  Mr.  Gould.  The  defendant  Brooksbank  had 
left  the  country. 

Taddy,  Serjt.,  who  appeared  for  Morland,  stated  that 
the  defendants  were  admitted,  under  the  sign  manual  of 
his  Majesty,  joint  agents  of  the  Royal  Veteran  Battalion, 
and  that  the  transaction  was  a  private  transaction  of 
Brooksbank's,  totally  unconnected  with  the  agency  mat- 
ters, as  appeared  by  the  letters  "  S.  A.,"  which  were  beside 
the  acceptance,  and  denoted  that  the  acceptance  was  for 
the  separate  account  of  Mr.  Brooksbank. 

The  learned  Serjeaint  contended  that  it  was  the  duty 
of  the  plaintiffs  to  have  made  inquiries  of  Mr.  Gould, 
of  whom  they  might  have  learned  the  nature  of  the 
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trannction.    He  eked  the  cam  of  WiOkm^  r.  Tkomas 
and  oihen  (o). 

V-  Gould  was  ihmi  called  as  a  witneBs  for  the  ddenee;  he 

BtaAedy  diat  Ihe  defiBodanls  had  no  other  j/oint  faaniien 
than  that  of  the  Royal  Veteran  Battalion;  that  they  kept 
.  no  account  anjrirhere  but  at  HanuBenky's;  that  be  ac- 
cepted the  bill  by  the  direction  of  Brooksbaak^  withoot 
any  authority  horn  Morlaad;  tint  he  did  ant  enter  it  m 
the  bodes  of  the  Royal  Veteran  Battalion,  nor  did  he  tel 
Morland  of  it  before  it  was  due;  that  it  was  accepted  tx 
the  separate  adfantage  of  Mr.  Brooksbank;  and  diat,  if 
inquiry  bad  been  made  of  hinii  he  should  haTe  tM.  the 
person  inquiring,  that  it  was  not  accepted  for  the  account 
of  the  Royal  Veteran  Battalion.  The  witness  added, 
diat  the  letters  '^  SL  A/'  were  his  private  mark,  and  meant 
separate  aocount. 

JViUe,  Sei}t.,  olqected  to  all  this  evidence  as  inelevaflt 

TiNOAL,  C.  J.— Unleas  it  as  shewn  that  there  waa  fraud, 
and  that  there  were  circumstances  frotti  whicb  the  pie- 
sent  plaintiflFs  might  hare  discoveved,  if  diey  woaUU  what 
was  the  nature  of  the  transaction,  it  is  no  answer  to  tiboB 
action.  It  would  be  a  very  good  answer  against  aay 
person  who  had  taken  the  bill  with  a  knowledge  of  these 
circumstances,  but  it  is  no  jmawer  to  this  action^  unless 
it  is  :sbewn  that  these  fdaintiffi  were  cogntaant  of  them. 


A  witneu  was  then  called  for  the  purpose  of 
4hat  the  drawer  of  the  bill  was  in  En^nd  aft  &e  time 


<a)  6  Eq>.  I8w    That  caaede^  psHicdar  coacera,  and   he  ac> 

ddes,  that  when  thr^peraoBS  an-  cepts  in  the  aaane  of  the  thne» 

dertake  to  accept  bills  for  a  par-  such  bill  caanst  be  recovered  by 

ticnlar  ronceni,  and  the  drawer  a  bondjide  holder,  i^o  receiied  it 

draiwB  bills  on  account  of  one  from  the  drawer,  against  the  other 

of  then  only,  and  aot  te*  the  t«ro. 


Savdesa^n 
BaooBmAMK. 
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ufafin  k  wBft  drawBy  allkoug^  ii  pucparteil»  oa  tbe  faee  ttf        1830- 
it,  lo  have  beat  Anwn  at Ghien»eyf  but  on;  beiiig  asked 
the  qMealioii,.  be  domed  that  it  was  ••;  and  iben  hmg  no 
Ihrther  enfense,  the  flaratiflfa  bad  a  veidiet. 

WiUe,  Serjt,  and  JSrorfrBoA,  for  Iheplanitifik 

Toddy i  Serjt.,  and  Jardine^  for  the  defendant  Morboid. 

iff.  Cfumey,  for  the  defendant  Brooksbant. 
lAitonies^WUde  Sf  Co^  and  Xan^i&m  Sf  Co,,  and  Ga/<y  4*  CoJ] 


DaLTON  0.  IrVIN.  4prt/  24M. 

Assumpsit    for    eoamUSsioB,    &C.«   with    counts    for   where  a  broker 

work  and  labour,  money  paid,  &c  a*rf?p'*ownM*to 

The  plahidff  vas  a  faaoker,  and  the  defendant  a  ship  f^^e  a  char- 

*  '  '^   ter  party,  if  the 

owner,  who  had  empkij ed  him  to  ohtaia  a  eharter  party  negociadon  goes 
for  one  of  his  vessek  to  the  island  of  Jamaica-    A  memo-  of  any  fiiuit  in 
randum  waa  enteied  into  for  the  cfaarteimig  of  the  ship  by  ^^^^^a^ 
a  Mr.  WiUiaaison;  hf  which  it  was  stipokted,  that  the  to  recover  any 

^  ,^  thing  in  the 

cargo  of  legowood,  ftc.,  waa  to  be  canied  to  Jamaica,  and  shape  of  remu- 
the  ship  waa  to  be  at  liberty  to  put  into  Morant  Bay,  and  heHo  «ichcefle, 
the  usual  places  adjacent.  When  the  charter-party  was  *°^fo**^  "~I 
drawn  up,  it  appeared  that  the  plaintiff  had  inserted  one  peoaei  which  he 
guinea  per  ton  as  the  rate  of  fre^ht  for  the  log-wood,  put  to,  unless 
and  had  named  Flaintaih  Garden  Rfrer  Bay,  as  one  of  lU^unuSu'and 
the  places  at  which  the  vessel  might  put  in,  as  wett  as  ^^«  ^^^  ^^'' 

,  •  curred  in  cona 

Morant  Bay.  Upon  this,,  the  defendant  objected  to  sign-  quence  of  the 
ing  the  chiater-party«  and  told  the  plaintiff  that  the  freight  ha^i^ui^ 
of  this  log-wood  ought  to  have  beea  ftve  guineas,  and  unless  ^™ '®  em!^.' 

it  was  altered  to  that  sum  he  wotdd  be  off  the  bargain,  tion  in  the  mat- 
ter. And  iem' 
bU,  that  where 

the  negodation  is  not  carried  into  eff^t,  but  there  is  no  fault  in  the  broker,  he  is  not  entitled  to 

any  ihiog,  unless  tiie  charter-party  i»  actually  signed. 


Gonse- 


290 


1830. 


CASES  AT  NISI  PRIUS, 

The  plaintiff  said,  five  guineas  was  an  unusual  sum*  The 
defendant  required  him  to  go  to  the  freighter  and  get  it 
altered,  repeating,  that  if  he  did  not  he  would  be  off  the 
bargain;  and  he  gave  him  half  an  hour  to  go  in,  saying  to 
him — ''  Why  should  you  object,  you  mU  have  yowr  cam- 
mission  whether  or  no."*  The  matter  was  not  arranged, 
and  the  bargain  eventually  went  off.  The  plaintiff  had 
had  bills  printed,  and  incurred  some  other  expenses.  It 
appeared  that  the  defendant  had  desired  him  to  use  all 
expedition  in  the  matter. 

Wiidef  Seijt.,  for  the  defendant,  contended,  that  the 
plaintiff  must  be  nonsuited.  The  case  of  Read  v.  Iiama{a\ 
is  an  authority  to  shew  that  the  broker  is  not  entitled  to 
any  thing,  even  though  the  bargain  goes  off  through  the 
unreasonable  conduct  of  the  ahip  owner.  He  is  either 
entitled  to  his  commission  or  nothing. 

Taddy^  Serjt. — The  counsel  in  Read  v.  Ranm  thou^t 
it  for  his  client's  interest,  to  rest  his  claim  wholly  on  the 
right  to  commission;  and  that  makes  the  difference  be- 
tween that  case  and  the  present.  Mr.  Justice  «/l  Parke  left 
it  to  the  Jury  to  say,  whether  the  broker  was  not  in  fiiuk 
in  not  inserting  a  particular  clause  in  the  charter-party. 
He  says:  '*  You  will  still  have  to  say  whether  the  broker 
was  not  responsible,''  &c. 

Tin  DAL,  C.  J. — If  it  went  off  through  the  fault  of  the 
broker,  there  would  be  no  doubt  that  he  could  not  re- 
cover any  thing. 


(fl)  Not  yet  reported,  vide  pott. 
We  are  informed  that  there  were 
two  trials  of  this  case.  On  the 
firsty  Mr.  Justice  J.  Parke  left  it 
to  the  Jury  to  6ay»  whether  the 
broker  had  or  had  not  been  in 
fault.  On  the  second,  Lord  Ten^ 
terden,  C.  J-,  nonsmted  the  plain- 


tiff, on  the  ground  that  he  had 
not  proved  any  custom  to  eatitle 
him  to  any  compensation  under 
the  circumstances  of  the  case. 
This  will  account  for  the  differ- 
ent statements  of  the  case  made 
by  the  two  learned  Serjeants^  ad 
tupra. 
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Taddy,  Serjt. — ^Will  it  be  contended  that  we  are  not  to 
be  paid  the  sum  for  printing  the  bilk  and  making  the*in- 
dorsement  on  the  register?  And  the  argument  must  go 
that  length,  or  it  goes  no  length  at  all. 

TiNDALy  C.  J* — He  might  recover  for  the  money  laid 
outy  though  not  for  his  remuneration. 

Taddyt  Serjt. — If  there  be  a  custom,  it  applies  to  cases 
where  the  service  is  complete;  but  if  the  service  is  incom- 
plete, the  party  is  entitled  to  reasonable  remuneration  for 
what  he  has  done.  I  have  not  put  my  case  upon  a  cus- 
tom* Tliere  is  no  evidence  of  custom  here.  In  the  case 
cited,  the  question  was  not  whether  the  party  was  entitled 
to  remuneration,  but  whether  he  was  entitled  to  com- 
mission. 

Wildcy  Serjt — ^That  is  not  so:  witnesses  were  called 
there,  to  shew  what  was  a  reasonable  custom.  With  re- 
spect to  the  further  claim  in  this  case  for  the  expenses  of 
printing  bills,  &c.,  I  submit  that  the  plaintiff  b  not  en- 
titled to  them,  as  they  are  incurred  to  save  the  broker 
trouble,  and  prevent  the  necessity  of  his  running  about. 
In  Ready*  Rann^  there  was  no  claim  for  payments  made. 
The  broker,  in  that  case,  did  not  act  so  imprudently  as 
this  plaintiff  has  done.  It  is  an  attempt  to  take  an  unfair 
advantage  of  what  has  occurred. 

On  the  part  of  the  defendant,  it  was  proved,  that  Plain- 
tain  Garden  River  Bay,  was  twenty-nine  miles  distant  from 
Morant  Bay,  by  water;  and  that,  on  account  of  the  general 
state  of  the  wind,  it  often  took  a  vessel  ten  or  twelve  days  in 
the  summer  months,  to  go  from  one  to  the  other.  Some 
brokers  were  also  called  as  witnesses,  who  stated,  that, 
according  to  their  experience,  if  a  broker  employed  to 
procure  a  charter-party  did  not  procure  it,  he  was  not 
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estidcd  to  sny  thing,  even  fisr  expense!.  Aad  <ineof  tkem 
aentbned  an  inatuice  io  which  hiib  had  been  panted, 
but  were  aol  diarged  for»  on  aceouni  of  the  uegpcitioD 
having  gone  off. 

Tmddg^f  Seirji,  is  reply* — ^The  question  of  xemuaefrntion 
is  not  so  much  a  questioB:  of  law  as  of  fact,  and  tke  poiat 
will  be,  whether  the  parties  contracted,  on  the  under- 
standing that  the  phuntiff  wasnot  to  be  paid  any  thing  if 
the  charter-party  was  not  made*  It  is  dear  that  the  de* 
fendant  did  not  understand  it  so;  for  he  said  to  the  plain* 
tiff^ ''  Why  should  you  object  to  go  to  the  freighter,  it  can 
make  no  differenee  to  you,  because  you  are  entitled  to 
your  commission/*  This,  I  contend,  means,  you  will  be 
entitled  to  remuneration,  whether  the  diarter-party  ia  ex* 
ecuted  or  not.  As  to  the  expenses,  the  defendant**  wit* 
ness  says,  that  he  only  knew  one  instance  where  billa  bad 
been  printed,  and  in  that  instance  the  broker  waa  not  paid 
for  them.  This  proves  nothing,  because  it  might  not  be 
thought  worth  while  to  insist  upon  it.  In  Reeui  ▼•  Ratm, 
it  was  admitted,  that  the  broker  asked  for  commission; 
but  here  I  do  not  ask  for  it.  I  only  ask  for  a  fair  remu- 
neration. 

TiNDAL,  C.  J.,  (in  summing  up),  said — This  action  is 
brought  by  the  plaintiff,  to  recover  a  sum  of  money,  as  a 
remuneration  for  work  and  labour  done,  and  for  money 
paid  for  the  use  and  benefit  of  the  defendant  As  to  the 
first  part  of  the  claim,  the  whole  course  of  the  evidence 
shews,  that  Ae  plaintiff  did  act  in  endeavourmg  to  pro- 
cure a  charter-party  foit  the  defendant's  vessel.  But  it 
was  not  procured;  commission,  therefore,  is  quite  out  of 
the  question,  as  the  subject  matter  out  of  which  it  was  to 
arise,  viz.  freight,  was  never  obtained.  Two  brokers,  caD- 
ed  on  the  part  of  the  defendant,  say,  that  as  far  as  their  ex- 
perience goes,  they  are  not  aware  of  any  instance  in  which 
a  broker,  who  does  not  obtain  a  charter-party,  is  entitled  to 
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anjr  tfaoig,  even  lor  expsBses.  And  there  is  no  evidence 
on  that  point  on  die  pnrt  of  die  pUnti£  The  quesdon 
^rUeh  I  ahal  leave  to  you  U,  whedier  th^e  was  aay  par* 
taenhr  contract  im  this  partictdarcaae,  to  take  it  oMt  of  the 
ordinarj  nxk  npon  the  auhject  I  can  £nd  ncdikig  (tf  die 
IdndU  esDcept  one  expreaaion  of  the  defendant's  to  the 
fiaindfl^  as  to  hia  hemg  entided  to  hia  oonunjosion.  Un- 
leas  yaa  can  auppoae  that  the  defendant  agreed  to  bind 
himself  to  pay  aomediiagy  at  all  events;  unless  yon  think 
tint  by  this  loose  cowenation,  he  meant  to  take  dns  case 
out  of  the  ordinary  rule  which  prevails  on  these  occaaiona^ 
St  doea  not  appear  to  me  that  the  plaintiiFirHI  be  endded 
tomnj  thing*  In  ordinary  cases,  if  the  charter-party  is  not 
carried  into  effiKt,  the  Imiker  would  not  be  endded  to  ee- 
cover  for  the  incidental  expenses,  for  they  would  follow  the 
same  course  as  the  claim  for  die  work  and  labour,  which 
in  such  case  has  become  altogether  useless  to  the  princi- 
pal. 

The  question,  therefore,  as  to  these  expenses  will  be, 
whether  the  defendant,  by  desiring  the  plaintiff  to  use 
all  expeditiouj  induced  him  to  lay  out  the  money  before 
the  uaual  time ;  because  then  the  expenae  will  not  have 
been  incurred  by  the  plamtiff*s  imprudent  conduct,  but 
by  the  act  of  the  defendant  himself.  If  die  defendant  was 
right  in  rescinding  the  contract,  that  will  be  an  answer 
also  to  the  claim  of  expenses.  The  question,  therefore, 
win  be,  whether,  when  the  charter-party  was  presented 
to  him  for  signature,  he  had  a  justifiable  cause  for  refusing 
to  sign  it,  saying,  thb  b  not  the  contract  I  was  endded  to 
^expect;  fer  if  he  had,  then  the  phundff  cannot  recover 
even  for  die  expenses.  The  defendant  says,  that  die 
dause  in  the  charter-party  about  the  log-wood  was  not 
justified  by  the  memorandum  which  had  been  previously 
eatened  kito»  It  seems  that  the  defendant  said,  that  the 
freight  of  log^weod,  which  was  inserted  in  the  charter-party 
at  one  guinea,  should  have  been  at  five  guineas.  The 
plaintiff  said^  that  was  unusual;  and  the  defendant  wished 
him  to  go  to  the  freighter  and  get  it  altered.    The  plain* 
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tiff  objected;  and  at  last  the  defendant  said,  that  he  would 
be  off  thebargam  if  he  did  not,  and  gave  him  half  an  hour 
to  go  in,  saying — *'  Why  should  you  object  ?  You  will  have 
your  commission  whether  or  no."  It  does  not  appear  that 
there  was  any  thing  about. the  amount  of  the  freight  for 
log-wood  in  the  original.nlemorandum.  The  questicm  is» 
whether  there  was  a  material  diflference  between  the 
charter-party  as  extended,  and  the  memorandum  as  drawn 
up  at  first,  because,  if  there  was,  the  defendant  had  a  right 
to  object,  and  the  plaintiff  will  not  be  entitled  to  the  ex- 
penses. 

His  Lordship  then  shortly  adverted  to  the  point  with 
respect  to  the  *^  usual  places  adjacent**  to  Morant  Bay, 
and  left  the  case  to  the  Jury,  who  found  a — 

Verdict  for  the  defendant. 


Taddy,  Seijt,  and  Huickingan,  for  the  plaintiff. 

Wilde,  Serjt.,  and  JR.  F.  Richards,  for  the  defendant. 
[Attomies— -HtttoAtfiMm,  and  OUoerum  4*  Co.] 


See  the  cases  of  Hama  y. 
Butk,  6  Taunt.  521 ;  Moneypefu^ 
▼.  Uartland,  Vol.  1  of  these  Re- 
ports, p.  352;  "and  Hamondv.  Ho- 
lidmfy  lb.  p.  384.  Tht  case  of 
Hotftes  ▼.  Butk  decides,  that  it  is 
no  answer  to  an  action  by  a  brok- 
er for  commisnon  for  procnring 
firei^hty  that  the  charter-party  pro- 
cured was  such,  that  if  the  char- 
terer failed  to  obtun  certain  li- 
censes, the  voyage  would  be  ille- 
gal. The  case  of  Moneypewny 
T.  Heartland  decides,  that  if  a  sur- 
veyor makes  an  estimate,  wluch 
turns  out  to  be  incorrect  to  a 
considerable  amount,  through  his 
omitting  to  examine  the  ground 
for  the  foundation  of  the  work, 
he  Is  not  entitled  to  recover  any 
thing  for  his  plans,  specifications, 
or  estimates  made  for  that  work. 


Tlie  case  of  HamondY.  EoUdey,  de> 
ddes,  that  if  the  duties  of  a  swan 
broker  are  executed  in  sodi  a 
manner,  that  no  benefit  resolta 
from  them,  he  is  not  entitled  to 
recover  either  his  commiaaoo,  or 
even  a  compensation  for  lus  troa- 
ble.  In  thecaaeof  Brooil  V.  Tho- 
mas, tried  at  Guildhall,  July  9tli, 
1830,  the  question  arose  as  to 
whether  there  was  any  custom  by 
which  a  broker  in  London  is  en- 
titled to  recover  commisaon,  if 
the  authority,  signed  by  the  cap- 
tain, is  signed  by  the  merdiant, 
but  no  charter-party  is  execute^ 
in  consequence  of  the  captain  say- 
ing, he  could  not  go  the  voyage. 
Brokers  were  called  as  witnesaes 
on  both  sides,  and  the  Jury  found 
for  the  defendant 
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r 

Marton  v.  Carter.  April  19M. 

J.  HE  declaxation  was  on  a  covenant  entered  into  by  the  Where  it  wu 
defendant  with  the  plaintiff,  a  builder,  by  which  the  de-  j^pr^^t' 
fendant  undertook  to  purchase  one  of  a  row  of  houses,  ^^^ci^mof 

«^  'a  ram  of  80t» 

which  the  plaintiff  was  then  building,  for  a  certain  spe-  '^  addition  to 
cified  price;  and  also  covenanted  to  pay  a  further  sum  of  money  (bra 
802.,  provided  the  adjoining  houses  should  be  completed,  I^^J^^^^n 
f .  e.,  roofed,  sashed,  paved  in  firont,  inclosed  with  iron  ??»*  ^^  ■*- 

'^  Joining  honaes 

railings  in  front,  and  occupied  by  tenants,  for  terms  not  thouid  be  laid 
less  than  yearly  tenancies,  by  the  ^Ist  day  of  April,  1829.     siTof  ApiU; 

The  action  was  brought  to  recover  this  sum  of  802.,  and  ^^2,Jy*i2JlJ 
the  declaration  averred  the  performance  of  the  condition  days^tiioaghoc- 
precedent.    The  defendant,  denied  in  separate  pleas,  the  weaiktr,  wiiich 
execution  of  the  various  parts  of  the  condition;  and  aver-  ^^^^^ 
red  in  the  last  plea,  that  the  houses  were  not  occupied  by  prof^ding,  was 

'^'  r^    rafflcient  to  pre- 

bimdjide  tenants,  but  by  poor  persons,  whose  occupations  vent  tiie  recove- 
gave  no  additional  value  to  the  purchased  house.    On  the  ^^    c  c  ™- 
first  four  pleas  issue  was  joined;  and  to  the  fifth,  there 
was  a  demurrer,  and  a  joinder  in  demurrer. 

A  witness  was  called  on  the  part  of  the  plaintiff,  who 
stated,  that  the  houses  adjoining  the  one  purchased  by  the 
defendant  were  all  erected  and  covered  in  by  the  Slst  of 
'April ;  and  diat  the  road  was  made*,  but  the  foot  pave- 
ment was  not  all  laid  down  before  the  25th  of  April.  He 
added,  that  the  reason  why  it  was  not  all  laid  down  by  the 
21  st  was,  that  the  weather  was  so  bad,  the  men  were  not 
able  to  work* 

Upon  this  it  was  objected  on  the  part  of  the  defendant, 
that  the  plaintiff  could  not  recover  the  80/.,  as  that  part 
of  the  condition  precedent  had  hot  been  complied  with, 
which  required  the  pavement  in  firont  of  aU  the  houses 
in  the  same  line  with  the  defendant's,  to  be  laid  down  by 
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the  Slst  of  April,  as  well  as  the  houses  themselTes  to  be 
covered  in,  &c. 

Wilde,  Serjt,  for  the  plaintiff,  replied,  that  the  replica 
tion  was  framed  with  referenee  to  a  supposition,  that  if  the 
plaintiff  was  prevented  from  executing  the  condition  bj 
acts  over  which  he  had  no  control,  it  would  amount  to 
a  dispensation:  not  adverting  to  the  distinction  between 
duties  cast  upon  a  party  by  operation  of  law,  and  thow 
which  arise  from  his  own  express  stipulation. 

TiNDAL,  C.  J. — The  plea  is,  that  the  plaintiff  did  not 
nor  would  pave  the  street  before  the  houses,  by  the  21  st 
of  April.  The  plaintiff,  by  his  replication,  contends  that 
he  did,  I  am  of  opinion  that  you  cannot  get  on  after  tins 
evidence.    I  think  that  tiie  pbuntiff  must  be  called —    ' 

Nonsuit. 


Wilde,  Serjt,  and  R.  V.  Richards,  for  the  ]^nntiff. 
E.  Lowes,  Serjt,  and  Wybam,  for  the  defendant 

[Attomiea— Posmore^  and  Carter. "] 


Where  any  thing  is  to  be  done 
by  a  plaintiff  before  lu8  right 
of  action  accraes  on  the  defend- 
ant's covenant,  it  should  be  aver- 
red in  the  declaratkm  tliat  tbat 
thing  was  done.  CrnnpbeUj.JomOf 
6  T.  R.  571.  If  one  party  cove- 
nants to  do  one  thing,  the  other 
party  doing  another,  it  is  not  a 
condition  precedent,  but  a  mutu- 
al covenant.  Bone  v.  ^jfre^  2  W. 
Black.  1312. 

In  the  case  of  Paradine  v. 
Jane,  Alejrn*  26,  wluch  was  an  ac- 
tion of  dd)t  for  rent  upon  a  lease, 
the  defendant  pleaded,  that  m 
certain  German  Prince,  by  name 


Prince  Riqpert,  an  a&en 
enemy  to  the  King,  had  invaded 
the  realm  with  a  hosdle  anny, 
and  with  that  force  had  expelled 
the  defendant  from  the  prenDBes. 
To  this  plea  tibe  defendant  de- 
murred, and  the  Goort  held  te 
plea  to  be  bad;  ''and  tUs  £ficr- 
ence  was  taken,  that  where  tiie 
law  creates  a  duty  or  chai^ge,  and 
the  party  is  diaahled  to  pacfimn 
it  without  any  de&ok  in  ham,  aad 
hath  no  remedy  over,  theve  die 
law  will  excuse  him,  as,  in  tiie 
case  of  waste,  if  a  house  be  de< 
stroyed  by  tenpesty  or  by  ene- 
mies, the  lessee  is  excused.    But 
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when  the  party,  by  his  own  con- 
tract, creates  a  duty  or  charge 
upon  himself,  he  is  bound  to 
make  it  good,  if  he  may,  not- 
withstanding any  accident  by  in- 
evitable necessity,  because  he 
might  have  provided  against  it  by 
his  contract.  And  therefore,  \£ 
the  lessee  covenant  to  repur  a 
house,  though  it  be  burnt  by 
lightning,  or  thrown  down  by 
enemies,  yet  he  ought  to  repair 
it.  Now,  rent  is  a  duty  created 
by  the  parties  upon  the  reser- 
vation; and  had  there  been  a  co- 


venant to  pay  it,  there  had  been 
no  question  but  that  the  lessee 
must  have  made  it '  good,  not- 
withstanding the  in^miption  by 
enemies,  for  the  law  would  not 
protect  him  beyond  his  own 
agreement,  no  more  than  in  the 
case  of  reparations.  This  reser- 
vation then  being  a  covenant  in 
law,  and  whereupon  an  action  of 
covenant  hath  been  maintained, 
(as  RoUe  said)  it  is  all  one  as  if 
there  had  been  an  actual  cove- 
nant.*'  See  Doe  v.  Kneller,  ante 
p.  3. 
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Sarch  V.  Blackburn.  ^^*'  ^*'*' 

Action  for  an  injury  done  to  the  plaintiff's  leg  by  the  ^  ^^  «»"»<^* 

^      ^  *  o     J  recover  damages 

bite  of  a  dog  kept  by  the  defendant.  •   for  an  injury 

The  plaintiff  was  a  watchman  employed  in  the  neigh-  the  bite  of  a  doR 
bourhood  of  Old  Ford,  where  the  defendant  carried  on  pJ*adin*y"d 

'  for  the  protec- 

the  business  of  a  milkman,  and  his  sons  that  of  a  cow-  tion  of  out- 

1  .  .  -  .  -  housfci,  unlesi 

keeper.  The  dog  was  m  a  yard  near  a  piggery,  a  chicken-  he  had  such  rea- 
house,  and  a  cow-shed,  and  was  attached  to  his  ken-  ^g^fbie^cause  for 
nel  by  a  chain  about  four  yards  in  length;  over  the  ken-  being  in  the 

•^  ,  •'^  ^  .         place  where  the 

nel,  nailed  against  the  palings,  was^  a  board,  on  which  dog  was,  as 

was  painted  in  letters  three  inches  in  length — "  Beware  ^'^n  answerV 

of  the  dog."    The  plaintiff  was  unable  to  read.     There  '".^^^/ifj^ 

were  three  entrances  to  the  house  and  premises  in  ques-  bad  such  cause, 

tion,  one  of  them  more  public  than  the  other  two,  which  of  there  being 

did  not  lead  past  the  place  where  the  dog  was;  but  it  ap-  JJ^y^te Urge 

peared  that  a  person  going  by  either  of  the  more  private  letters,  warning 

ways  might  pass  the  dog  in  proceeding  to  the  house.  ware  of  the  dog, 

will  not  be  an 
answer  to  an 
action  by  bim 
for  the  injury,  if  it  appear  that  be  was  not  able  to  read. 
If  no  suspicion  be  thrown  upon  the  plaintiff  by  the  defendant,  in  such  a  case  it  may  be  taken 
that  be  had  such  cause,  provided  the  dog  is  put  in  a  place  forming  part  of  one  entrance  to  the  house 
of  the  defendant,  although  there  may  be  other  entrances  of  a  more  public  description,  by  which  the 
plaintiff  might  have  proceeded. 

VOL.  IV.  X 
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A  witness  named  Folger,  who  was  caned  on  the  part  of 
Sarch        ^^^  plaintifTy  stated,  that  he  had  been  bitten  by  the  dog 
«•  in  question  about  three  years  before^  and  the  defendant 

Blackburn.  •  ,  i  .    i  ,«, 

upon  that  occasion  appued  some  brandy  to  his  leg.  The 
witness,  however,  said,  on  his  cross-examination,  that  the 
place  where  the  dog  was  put,  was  in  a  private  way  for  the 
use  of  the  family,  and  through  which  he  thought  he  had  no 
business  to  go;  but  he  had  been  there  before  with  one  of 
the  defendant's  sons,  and  he  did  not  think  that  the  dog 
would  bite  him.  He  added,  that  robberies  were  frequent- 
ly committed  in  the  neighbourhood. 

Taddy,  Seijt.,  for  the  defendant,  submitted  that  there 
was  no  case  to  go  to  the  Jury. 

TiNDAL,  C.  J. — I  think  the  evidence  given- by  the  wit- 
ness Folger,  that  the  dog  had  bitten  him  before,  is  some- 
thing to  go  to  the  Jury.  It  launches  the  case.  The 
question  I  propose  to  leave  to  the  Jury  is,  whether  there 
was  any  negligence  in  the  plaintiff  in  going  where  the  dog 
was.  If  it  was  a  way  in  which  he  might  reasonably  go  to 
the  house  for  a  lawful  purpose,  in  short,  if  it  might  have 
been  pleaded  in  answer  to  an  action  of  trespass,  then  this 
action  is  maintainable,  otherwise  not. 

Taddff,  Serjt. — In  Sir  JV,  Claytoris  case  (a)  it  was  very 
much  discussed,  whether  spring  guns  might  not  be  set  up 
in  grounds  toithout  notice;  but  it  was  not  disputed,  that,  if 
notice  be  given,  a  man  may  defend  his  property  by  the 
erection  of  spring  guns. 

TiNDAL,  C.  J. — It  is  a  very  nice  question ;  I  will  take  a 
note  of  your  objection. 

Tctddy,  Serjt.,  then  addressed  the  Jury  for  the  defend- 
ant He  contended,  that,  as  there  was  a  piggery  and  a 
poultry-yard  near  the  place  where  the  dog  was,  it  must 

(a)  1  J.  B.  Moore,  20a 
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be  considered  that  the  dog  was  necessary  to  protect  the 
defendant  from  thieves;  and  also,  that  the  plaintiff  had        sarch 
no  right  to  go  to  the  house  through  that  way,  there  being  ^- 

Other  and  more  public  entrances^  and  this  private  entrance 
being  for  the  use  of  the  family  only.  And  with  respect  to 
the  question  as  to  whether  the  defendant  had  been  guilty 
of  negligence,  he  submitted  that  he  clearly  had  not.  If 
he  is  to  have  any  dog  at  all,. he  must  have  one  sharp 
enough  to  be  of  use.  The  plaintiff's  inability  to  read  is 
no  fault  of  the  defendant;  the  notice  board,  with  letters 
three  inches  in  length,  was  the  only  way  in  which  he 
eould  give  notice.  Some  learned  persons  have  thought 
that  spring  guns  may  be  set  up  without  any  notice,  on 
the  ground  that  a  party  has  a  right  to  protect  himself 
against  persons  who  have  no  business  on  his  premises.  I 
submit  that  the  defendant  has  done  all  that  he  could,  and 
has  only  used  the  dog  for  the  defence  of  his  premises,  and 
b  therefore  not  liable  in  this  action. 

Wilde,  Seijt.,  referred  to  the  case  of  Birfi  v.  Hol» 
brook  (a). 

TiNDAt,  €•  J. — The  question  will  turn  upon  whether 
there  was  a  justifiable  right  to  be  on  the  spot. 

TiMcUyf  Serjt.,  referred  to  the  case  of  Brock  v.  Cope- 
land  (b)f  and  the  cases  collected  in  Roscoe  on  Evidence^ 
p.  219. 

(a)  1  Moore  &  Payne,  607-  The  for  the  injury,  in  an  action  on  the 

defendant  set  a  spring  gun  in  his  case. 

garden  (wUch  was  at  seme  dis-  (6)  1  £8p.  N.  P.  G.  203.    In  an 

taoce  from  hit  dwelling),  of  which  action  on  the  case  for  keeping  a 

fact  he  gave  no    notice.     The  dog  used  to  bite,  if  the  dog  was 

plaintiff  entered  his  garden  in  kept  on  the  defendant's  premises, 

piinait  of  a  stray  fowl,  and,  com-  and  the  mjury  received  in  conse- 

in  coBlact  imth  one  of  the  qvence  of  the  phdntiff  impnidc&t*- 


wives,  was  wounded  by  the  dis-     ly  going  on  them,  the  action  can* 
charge  of  the  gun  i-^Held,  that  he      not  be  maintained. 
was  entitled  to  recover  damages 

X2 
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WUde,  Serjt,  called  the  attention  of  his  Lordship  to  the 
Sarch        ff>inaa,  of  the  second  count  in  the  declaration. 


BL4CUURIU 


TiNDAL,  C.  J.— I  think  it  will  all  cotne  round  to  this:- 
You  cannot  alter  the  law  by  the  mode  of  framing  the  d^ 
claration;  you  must  shew  that  the  dog  was  accustomed  to 
bite,  and  that  the  defendant  knew  it,  before  you  can  throw 
upon  him  the  responsibility  of  keeping  it  from  doing  so. 
If  a  man  puts  a  dog  in  a  gardeui  walled  all  round,  and  a 
wrong-doer  goes  into  that  garden^  and  is  bitten,  he  oumot 
complain  in  a  Court  of  Justice  of  that  which  was  brought 
upon  him  by  his  own  act  The  difficulty  is  in  sajing, 
whether,  in  the  particular  place,  the  means  adopted  bji 
the  defendant  were  sufficient.  We  must  see,  first,  whe 
ther  the  plaintiff  had  a  justifiable  and  reasonable  csm 
for  being  on  the  spot;  whether  he  was  there  without  any 
notice,  having  such  cause  as  would  justify  him  if  he  had 
an  action  brought  against  him  as  a  trespasser,  for  being 
on  the  defendant's  premises.  It  seems  that  there  are 
three  different  entrances  to  the  premises;  one  of  them 
more  public  than  the  rest,  having  a  spring  gate;  another, 
called  the  middle  entrance,  across  a  field ;  the  third,  an 
entrance  across  the  cow-yard,  and  through  a  private  gate 
and  another  yard  to  the  house.  The  plaintiff  must  have 
gone  through  one  of  the  last  two.  Undoubtedly,  a  man  has 
a  right  to  keep  a  fierce  dog  for  the  protection  of  his  pro- 
perty, but  he  has  no  right  to  put  the  dog  in  such  a  sits- 
ation,  in  the  way  of  access  to  his  house,  that  a  person  in- 
nocently coming  for  a  lawful  purpose  may  be  injured  by 
it.  I  think  he  has  no  right  to  place  a  dog  so  near  to 
the  door  of  his  house,  that  any  person  coming  to  ask  for 
money,  or  on  other  business,  might  be  bitten.  And  ao 
with  respect  to  a  foot-path,  though  it  be  a  private  one,  a 
man  has  no  right  to  put  a  dog  with  such  a  length  of  chain, 
and  so  near  that  path,  that  he  could  bite  a  person  going 
along  it.  As  to  the  notice,  it  does  not  appear  to  me  that 
a  painted  notice  is  sufficient,  unless  ^pe  party  is  in  such  a 
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situation  in  life  as  to  be  able  to  avail  himself  of  it.  It  does 
not  appear  to  me  that  this  notice  is  sufficient,  so  as  to  bar 
the  action,  if  the  plaintiff  had  any  right  at  all  to  be  on  the  «• 

ftpot,  for  it  seems  that  he  was  not  able  to  read.  Then^  was  . 
there  any  thing  in  the  appearance  of  the  dog  which  would 
lead  the  plaintiff  to  suppose,  that  the  dog  would  bite  him.  It 
seems  that  the  injury  happened  in  the  middle  of  the  day, 
in  the  month,  of  July;  and  that  the  plaintiff  was  a  person 
employed  as  a  watchman  in  the  neighbourhood;  and  as  no 
suspicion  has  been  thrown  upon  him  by  the  other  side, 
you  may  presume  that  he  was  going  to  the  house  for  a 
lawful  purpose.  The  only  way  in  which  I  can  leave  the 
question  (which  I  admit  is  one  of  considerable  nicety), 
for  your  consideration,  is  to  leave  it  to  you  to  say  6n  which 
side  was  the  negligence  upon  this  occasion.  If  there 
was  negligence  on  the  part  of  the  plaintiff,  he  cannot  re* 
cover  for  an  injury  which  he  has  in  part  brought  upon 
himself;  but  if  there  was  no  negligence  on  his  part,  and 
there  was  negligence  on  the  part  of  the  defendant,  then 
the  plaintiff  will  be  entitied  to  your  verdict. 

The  Jury  found  for  the  plaintiff,  damages,  70/. 

Wilde,  Serjt.,  and  PkUi,  for  the  plaintiff. 
Toddy,  Serjt.,  for  the  defendant. 

[Attornies-— TTetf  ^  Morris,  and  Dal^on,} 


In  the  ensuing  Easter  Term,  a  rule  fdsi  for  setting  aside 
the  verdict  was  obtained,  which  was  called  on  for  argu- 
ment in  the  following  Term;  when  the  cause  was  stated  to 
have  been  settled,  and  nothing  further  took  place  on  the 
subject. 

Vide  Packman  v«  Simmons,  Vol  3  of  these  Reports;  p.  138. 
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Jpril  2Ut.  Ward  and  Another  v.  Smith. 

Tjiough  a  letter,  [jIBEL.    The  declaration  stated  that  the  plaintiffs  had 

written  conn-       .,.  »••»  ..  j^i 

dcntiaiiy  by  the  jointly  contracted  with  the  commissioners  of  the  iia;Ty  to 

rf^foSSmw-  ^V^^  an^  ^«M^«'  a*  *«  Dock-yard  certain  quantities  of 
cantiie  house,     African  timber;  and  that  the  pkintiffi  were  aboat,  far 

contain  very  «  -r*     *  <•  «»r  o. 

strong  exprei-  means  of  One  Barber,  to  purchase  of  Messrs.  Weston  s 

tiaM  ptTrsons"^  Clouston  timber  to  fulfil  their  contract;  and  that  the  de» 

me^tUe"  ^^ndant  intending  ftc,  published  of  and  concerning  the 

traniactioni,  plaintiffs,  as  such  joiut  contractors,  and  of  and  concenniig 

persons  **  note-  the  Said  contract  with  the  said  commissioners,  tod  of  and 

tu/g  but^fid7  concerning  the  said  Barber,  and  of  and  concerning  himself, 

dealing,  and  a  the  said  defendant,  a  certain  libel,  in  the  form  of  a  letter, 

strict  adherence 

to  their  engage-  addressed  to  the  said  Messrs.  Weston  &  Clouston,  &c.  &c. 
^&fe!  rhl^      Plea— Not  guilty. 

rioM  ^TC         '^^^  ^*^'  ^^  ****^^  *®  ^'^^^  ^^  September,  1828.    It 
iier  se,  take       was  Written  by  the  defendant,  in  the  name  of  Foster  & 

away  the  privi-    tt,,,«^-,-, 

lege  which  at-     Smith,  the  firm  of  whidi  be  was  a  partner;  it  was  not 
iommuniMdont  directed  to  any  one,  but  a  copy  of  a  letter,  referred  to 

and  make  the     Jn  (he  commencement  of  it,  and  annexed  to  it,  was  address- 
letter  a  Ubei.  '  ' 

ed  to  Messrs.  Weston  &  Clouston,  who  were  merchants  at 
Sierra  Leone,  and  for  whom  the  defendant's  house  acted  as 
agents  in  London.     It  was  as  follows: — 

''  The  annexed  is  a  copy  of  our  last,  since  which  we 
have  yours,  &c.  The  navy  board  have  come  to  the  deter- 
mination, which  they  state  to  be  unalterable,  that  the  tim- 
ber shall  be  measured  strictly  according  to  the  drawings 
in  the  contract,  making  perfectly  square  timber.  We,  of 
course,  have  nothing  to  do  with  it  now.  The  contractors, 
however,  are  determined  to  go  on,  and  for  that  purpose 
have  appointed  Mr.  Barber  their  agent,  to  purchase  the 
timber  necessary  to  fulfil  it,  authorizing  him,  we  presume 
by  power  of  attorney  or  otherwise,  to  draw  bills  on  them 
for  the  amount  of  the  cargo.  We  confess  we  are  at  a  loss 
what  advice  to  give  you  under  these  circumstances,ybr  tie 
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eanir^tors  are  notorious  /or  every  thing  but  fair  dealing 
and  a  strict  adherence  to  their  engagements;  and  should 
any  difference  arise  between  them  and  the  board  as  to  the 
measurement  of  the  timberj  they  would^  with  little  cere- 
mony, turn  round  and  set  Mr.  Barber  and  his  bills  at  de- 
fiance. However,  the  better  plan  probably  will  be,  to  act 
with  Mr.  May,  and  not  to  make  any  contract  which  will 
extend  beyond  the  present  season,  obtaining  Mr.  Barber's 
directions  as  to  measurement,  although  that  would,  we 
suspect^  have  little  weight  with  them/'  &c.  &c. 

The  letter  of  the  S7th  August,  speaking  of  the  contract 
with  the  navy  board,  said, 

*'  In  place  of  our  getting  it  as  we  so  confidently  expected, 
parties,  of  the  name  of  Ward  &  Somes,  have  got  it  on  terms 
only  one  shilling  a  load  under  our  tender.  We  suppose 
that  they  got  at  the  terms  of  our  tender  under  some  secret 
influence  with  the  navy  board  •** 

It  also  contained  a  complaint  that  Barber  had  offered 
his  services  to  Messrs.  Ward  &  Somes,  instead  of  to  them, 
Messrs.  Foster  &  Smith. 

The  witness  who  proved  the  hand-writing  of  the  defend- 
ant, stated,  on  his  cross-examination,  that  he  was  not  aware 
that  Messrs.  Weston  &  Clouston  had  any  other  London 
correspondents  than  Messrs.  Foster  &  Smith ;  that  Messrs. 
Weston  &  Clouston  were  indebted  to  Foster  and  to  Smith 
individually;  and  that  Messrs.  Foster  &  Smith  were  in  the 
habit  of  informing  them  of  the  state  of  the  market  with  re- 
spect to  timber,  &c. 

The  contract  of  the  plaintiffs  with  the  navy  board  was,  to 
supply  thirty-six  thousand  loads  of  timber,  according  to  cer- 
tain models  and  drawings  referred  to  in  it,  which  required 
the  timber  to  be  '^  die  square;"  but  it  being  found  impossi- 
ble to  bring  it  home  in  that  state  from  Sierra  Leone,  in 
consequence  of  the  natives  cutting  it  with  an  adze,  the 
commissioners  allowed  it  to  be  brought  home  in  the  usual 
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shapei  on  the  contractors  consenting  to  a  reductioii  in  the 
price.  There  was  an  agreement  between  the  plan&tifis 
and  Messrs.  Foster  &  Smith,  for  the  latter  to  share  in  the 
contract,  which  was  at  first  repudiated  on  account  of  die 
commissioners  refusing  to  alter  the  terms  of  the  contract 
as  to  the  shape  of  the  timberi  but  confirmed  afterwards  cm 
their  consenting  to  do  so. 

The  libel,  and  the  copy  of  the  letter  annexed,  were  re- 
ceived in  London,  from  Mr.  Barber  at  Sierra  Leone,  by  the 
agent  of  the  plaintifis,  in  a  packet  with  letters  on  other 
subjects,  on  the  21st  of  January,  1829. 

A  Mr.  Houghton,  a  ship  owner,  was  called  as  a  witness, 
and  stated  that  he  had  a  conversation  about  the  £4th  of 
September,  with  the  defendant,  in  which  he  applied  for  a 
freight  of  timber  for  a  ship,  of  which  he,  the  witness,  and 
Clouston,  were  owners.  The  defendant  asked,  who  was  to 
be  the  purchaser;  and  the  witness  replied,  the  contractors. 
The  defendant  said,  very  well ;  I  have  authority  from  Mr« 
Clouston  to  treat  with  you  for  a  cargo  for  your  ship.  The 
conversation  then  turned  upon  the  contract,  and  the  de- 
fendant said,  he  doubted  the  ability  of  the  contractors  to 
go  on  unless  the  Government  modified  their  contract;  and 
he  thought  it  would  come  into  the  market  again.  He  ex- 
pressed surprise  on  hearing  that  a  house  in  London  had 
sold  them  some  timber.  The  witness  told  him,  that  he 
had  authority  from  the  plaintiffs  to  offer  any  mode  of  pay- 
ment he  pleased,  either  bills  or  cash.  The  defendant  said, 
I  dare  say  they  are  good  enough,  I  dare  say  you  think  so: 
andhe  agreed  to  take  their  bills. 

Toddy ^  Serjt.,  for  the  defendant. — The  allegation  is 
not  proved,  that,  at  the  time,  &c.,  the  plaintiffs,  by  means 
of  one  Barber,  were  about  to  purchase  timber.  There  is  no 
proof  that  Barber  was  the  agent  of  the  plaintiffs,  employ- 
ed by  them  to  purchase.  That  part  of  the  libel  which 
speaks  of  it,  only  shews  the  understanding  of  the  defend* 
ant  on  the  subject.     Secondly ^  there  is  no  proof  of  publi- 
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cation  of  the  libel,  by  Smith,  the  defendant — the  letter  of 
the  17th  of  September  is  taken  to  be  addressed  to  Weston 
&  Clouston  by  fair  inference,  as  the  copy  letter  of  the 
27th  of  August  appears  to  have  been  addressed  to  them. 
The  copy  letter  being  shewn  to  have  been  in  the  defend- 
ant's office  is  no  evidence  of  malice  individually  in  Smith. 
The  rule  as  to  what  is  done  by  clerks  in  mercantile  trans- 
actions does  not  extend  to  that  which  is  to  shew  individtuU 
malice;  the  malice  may  be  that  ot^Mr.  Foster  or  the  clerk, 
and  not  that  of  the  defendant.     I  submit  that  there  is  not 
proof  of  publication,  because  it  is  not  shewn  that  the  let- 
ter ever  reached  Messrs.  Weston  &  Clouston.    There  was 
a  case  of  libel,  in  which  it  appeared  that  a  defendant  wrote 
a  letter,  and  deHvered  it  unsealed  to  a  messenger,  who 
did  not  read  it,  but  delivered  it  as  it  was  to  the  plaintiff*, 
and  this  was  held  not  to  be  a  publication  (a).    The  evi« 
dence  of  Houghton  negatives  the  existence  of  malice. 
The  objection  made  by  the  defendant  in  the  conversadon 
with  him,  was  not  to  the  contractors,  but  to  the  terms 
of  the  contract.    The  defendant's  saying  he  doubted 
the  ability  of  the  plaintiffs,   and  yet  agreeing  to  take 
their  bills,  shews  the  bona  JideM  of  his  conduct,  and 
negatives  the  existence  of  malice.    The  defendant  only 
wanted  to  put  the  correspondents  of  his  house,  Messrs. 
Weston  &  Clouston,  on  their  guard.    The  letter  com-' 
plained  of  as  a  libel  begins  in  the  ordinary  way  as  a  letter 
of  business,  speaking  of  various  matters,  and  then  refers  to 
the  determination  of  the  navy  board.    The  defendant's 
house  being  the  sole  correspondents  in  London  of  the 
house  at  Sierra  Leone,  and  the  defendant  being  a  creditor 
of  that  house,  it  was  his  duty  to  guard  them  against  making 
improvident  contracts. 

TiNDAL,  C.  J.,  in  his  summing  up,  said — The  first 
question  will  be  whether  there  is  evidence  that  the  libel 
was  published  by  the  defendant;  and  the  next,  whether, 

(a)  ChUlerbuck  v.  Chaffen,  1  Stark.  N.  P.  C.  471. 
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under  all  the  circumstances,  it  comes  under  the  class  of 
cases  relating  to  privileged  communications;  and 'whether, 
though  pfimd  facie  it  appears  to  come  within  that  class  of 
cases,  there  is  evidence  to  satisfy  you  of  the  existence  of 
malice  in  the  defendant  towards  the  plaintiffs.     The  letter 
in  question  is  in  the  defendant's  hand-writing,  but  is  not 
addressed  to  any  person;  but  a  copy  of  a  former  letter, 
made  by  a  clerk  and  annexed  to  it,  was  addressed  to  Messrs* 
Weston  &  Clouston.    If  the  letter  in  question  was,  in 
point  of  fact,  addressed  to  Weston  &  Clouston,  it  would 
be  a  sufficient  publication  by  the  defendant.    The  g»ie- 
ral  foundation  of  an  action  of  slander  is,  that  the  defend- 
ant was  actuated  by  a  malicious  motive;  but  i]f  a  letter  is 
written  confidentially,  the  law  will  not  imply  malice,  but 
its  existence  must  be  proved  by  the  party  complaining. 
The  question  will  be,  whether,  on  the  whole  of  the  evidence, 
this  letter  of  the  defendant's,  in  the  name  of  his  firm,  was 
an  honest  fair  confidential  communication,  made  ad 
lendum  Messrs.  Weston  &  Clouston,  to  put  th^m  on 
guard  with  reference  to  certain  circumstances  which  had 
taken  place  in  England ;  or  whether  it  was  written  with  a 
malicious  motive,  to  injure  the  plaintiffs.    If  you  think  it 
proceeded  from  a  sinister  motive,  and  was  not  that  fair 
confidential  communication  which  I  have  alluded  to,  then 
the  plaintiffs  will  be  entitled  to  your  verdict.    It  appears 
that  there  was  an  agreement  for  the  defendant's  house  Xxi 
share  in  the  contract  made  by  the  plaintiffs  with  the  navy 
board,  which  was  afterwards  renounced,  and  subsequently 
confirmed,  because  the  navy  board  altered  their  determina- 
tion as  to  the  shape  of  the  timber.    His  Lordship  read  the 
libel,  and  observed — It  is  not  every  Uttle  breach  a  man  may 
make  of  the  laws  of  civility  or  propriety,  which,  if  he  is 
writing  in  a  confidential  style,  will  take  away  the  privilege. 
And  if  this  letter  had  stood  alone  in  the  case,  I  think  the 
whole  would  have  been  within  the  privilege.     But  it  is 
connected  with  the  copy  letter  of  the  ^7th  August.    That 
letter,  referring  to  the  contract  with  th^  navy  board,  says, 
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**  In  place  of  our  getting  it,  as  we  so  confidently  expected, 
parties  of  the  name  of  Ward  &  Somes  have  got  it,  on  terms 
only  one  shilling  a  load  under  our  tender.  We  suppose 
they  got  at  the  terms  of  our  tender  under  some  secret  in- 
fluence with  the  navy  board."  It  then  complains  that 
Barber  had  offered  his  services  to  the  plaintiffs  instead  of 
to  them.  The  question  is,  whether  you  think  the  letter 
was  written  fairly  and  honestly,  to  put  Messrs.  Weston  & 
Clouston  on  their  guard.  If  you  do,  you  will  find  your 
verdict  for  the  defendant,  because,  in  such  case,  it  will  be 
privileged.  But  if  you  think  that  the  plaintiffs  have  given 
evidence  to  draw  it  out  of  that  privilege,  and  shew  the  ex- 
istence of  malice  in  the  defendant,  then  you  must  give 
them  such  reasonable  damages  as  you  think  they  are  joint* 
ly  entitled  to  for  the  injury  they  have  sustained. 

Verdiet  for  the  defendant. 

Wilde,  Serjti  and  R,  F.  Richards,  for  the  plaintiffs.     , 

Toddy,  Serjt.,  and  WigtUman,  for  the  defendant, 
f  Attonues— Boxendo/e  jr  C0.9  and  DavU  Sf  i2.] 


A  NEW  trial  has  been  obtained  in  this  case ;  but  the  Court 
made  the  rule  for  it  absolute,  without  giving  any  opinion 
upon  the  law. 


PROMOTION. 

In  Hilary  Term,  1830,  John  Bernard  Bosanquet,  Esq. 
one  of  his  Majesty's  Serjeants  learned  in  the  law,  was  ap- 
pointed one  of  the  Judges  of  the  Court  of  Common  Pleas, 
vice  Sir  James  Burrough,  Knt.,  resigned. 
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COURT  OF  KING'S  BENCH- 

First  Sitting  at  Westminster  in  Easter  Term, 

1830. 

BEFORE  LORD  TENTERDEN,  C.  J. 


May  IIM.  GrBEN  V.  BilRTRAM. 

A.  went  to  the  ACTION  for  false  imprisonment,  with  a  count  for  an 

demand  a  debt,  sault  Pleas — First ^  General  issue.  Second,  That  the  de- 

^Idiioi  w***  *^^*»*  ^"  possessed  of  a  dwelling-house,  and  that  the 

ii^S'^^^^B  plaintiff  was  making  a  great  noise  and  disturbance  there- 

told  A.  to  leave  in;  and  that,  because  he  would  not  depart  when  request- 

A.  refilled  to  cd  SO  to  do,  the  defendant  sent  for  an  officer  to  take  him 

wai^^ISu  u  ^^  custody,  &c.     Third,  (as  to  the  assault  and  battery 

thit  a  lent  for  only),  that  the  phuntiff  was  making  a  great  noise  and  dis* 

n  polioe  ontcer*  « 

mndhadA.ioGk-  turbance  in  the  defendant's  house,  and  that  he  gently 

¥^t3i-houie:  tumcd  him  out;     Replication,  de  injurid. 

wMtSi*  ^t  '*  appeared  that  the  plaintiff,  on  the  27th  of  Septem- 

dittiirbanoe»  B.  her,  1828,  went  to  the  house  of  the  defendant  to  demand 

justified  in  turn-  ^  debt  of  2/.,  which  the  defendant  said  he  could  not  pay; 

hb^hoiurbttf  ^^^  ^^^  upon  this  some  angry  words  passed,  and  the  de- 

that  he  was  not  fendaut  Several  times  desired  the  plaintiff  to  leave  the 

justified  in  im- 
prisoning him.    house;  this  the  plaintiff  refused  to  do,  and  said  he  would 

not  go  without  his  money.     Upon  this  the  defendant  gave 

the  plaintiff  in  charge  to  a  police  officer,  who  took  the 

plaintiff  to  the  watch-house,  where  the  defendant  charged 

him  with  making  **  a  riot  and  disturbance  in  his  bouse,** 

and  the  plaintiff  was  in  consequence  locked  up  in  the 

watch-house  till  the  following  day. 

Lord  Tentbrden,  C.  J. — If  the  phuntiff  was  making  a 
disturbance  in  the  house  of  the  defendant,  he  might  have 
turned  him  out  of  his  house,  using  no  more  force  than 
was  necessary ;  but  he  had  no  right  to  cause  him  to  be  im- 
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prisoned  in  the  watch-bouse.    In  point  of  law,  the  plain*         1890. 
tiff  is  entitled  to  a  verdict. 

Verdict  for  the  phuntiff,  damages,  51. 

Searleii,  A.  G.,  and  Kelly,  for  the  plaintiff. 
Plaits  for  the  defendant. 

{AUomiet— Jfti^cr^,  and  Jvemy.] 


Adjourned  Sittings  in  London,  c^er  Easter  Term, 

1830. 


Irving  «.  Kino,  Gent,  one,  &c.  j^ii^  lo^;^ 

Assumpsit  on  a  promissory  note  for  450/.  A.  and  B.  were 

The  plaintiff  had  been  private  secretary  to  Lady  Gres-  }|fS^rU*iic-* 

ley,  and  the  defendant  was  her  attorney:  and  in  conse-  •«»n«,c.  wm 

•^ '  ^  -^  *  the  attorney  of 

quence  of  some  disagreement  between  Lady  Gresley  and  b.;  and  at  a 

the  plaintiff,  two  actions  were  brought  by  her  against  tiethe actioM,' 

him,  and  one  action  was  brought  by  him  against  her,  |^JI[JlJ^J*5J*Jnd 

which  actions  had  proceeded  for  some  time,  when  a  meet-  B.,  in  the  pre- 

ing  took  place  for  the  purpose  of  settung  them^  and  the  ur  aUa,  that 

following  agreement  was  entered  into: —  huVomisMiy 

"  Gresley  v.  Irving,  in  detinue.  months  Ja  coi- 

«  Same  v.  Same,  in  assumpsit.  t^'^, 

"  Irving  V.  Gresley.  »>y  b.  to  a.  of 

^  .  afuinof450t 

**  It  is  agreed  that  the  two  several  actions  first  above  And  itwas  add- 

mentioned  be  discharged,  and  the  same  shall  be  consider*  ef&cts  which  A. 

ed  settled,  each  party  paying  their  own  costs.  lhliiidh!l*drfi 

**  It  is  also  agreed  that  the  last  above  mentioned  action  vered  op  to  c. 

be  settled  in  the  following  manner:   Defendant  to  pay  to  a  aigiiedth«^* 

plauitiff  this  day  the  sum  of  200/.  down,  and  to  grant  her  "''^^^J;^ 

diately  after 
the  lignlng  of  the  agreement: — B*ld,  in  an  action  on  the  note  hy  A.  against  C,  that  the  delitery 
up  of  the  eifecti  wai  not  a  condition  precedent  to  the  right  of  A.  to  daim  the  money. 


Irving 

p. 
Kino. 
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cognovit  for  450/. ;  the  amount  of  which  plaintifi*  agrees  to 
accept  of  in  full  of  the  balance  of  debt,  together  with 
costs  as  between  attorney  and  client,  payable  two  months 
from  this  day;  Mr.  King,  defendant's  attorney,  agree- 
ing to  give  his  promissory  note  at  two  months  as  a  cdla- 
teral  security  for  payment  of  the  said  sum  of  450/.  AU 
the  effects  which  plaintiff  has  in  his  hands  belonging  to  the 
defendant  to  be  delivered  up  to  Mr*  King  as  her  attorney. 
All  matters  in  dispute  between  the  parties  to  be  consider- 
ed settled  as  above,  and  all  receipts  and  vouchers  for  pay- 
ments by  Dr.  Irving,  as  the  agent  of  Lady  Gresley,  to  be 
given  up  to  Mr.  King  as  her  attorney.  Dated  this  Snd 
day  of  January,  1830. 
(Witness)  W.  H.  King.  '« M.  E.  Gresley. 

"  Christ.  Irving.'' 

The  promissory  note  in  question  was  signed  at  this 
meeting  by  Mr.  King  immediately  after  the  signing  of 
the  agreement  by  Lady  Gresley  and  the  plaintiffl 

Piatt,  for  the  defendant,  contended,  that  under  this 
agreement  the  delivery  up  of  the  effects  of  Lady  Gresley 
by  the  plaintiff  was  a  condition  precedent  to  be  performed 
by  him,  before  he  could  be  entitled  to  claim  the  money  of 
her  as  a  principal,  or  of  the  defendant  as  her  surety  on  the 
promissory  note. 

Lord  Tbnterdbn,  C.  J. — I  am  of  opinion  that  it  is  not 
a  condition  precedent  either  in  language  or  in  fact.  The 
parties  do  not  treat  it  as  such,  for  the  note  b  given  imme- 
diately after  the  agreement  is  signed.    I  think  the  plaiiH 

tiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiC 

Archbold,  for  the  plaintiff. 
Platt^  for  the  defendant. 

[Attornies— Bum,  and  In  Fenon.'l 
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ShARPE  f.  Gye.  June  lOM. 

AsSUMPSrr  by  the  payee  against  one  of  the  makers  of  Where,  in  an 

a  joint  and  several  promissory  note  for  fourteen  pounds.  payee  against 

The  defendant  pleaded  his  discharge  under  the  Insol-  ^ofajte^^d 

vent  Debtors'  Act.  »«'«»i  promU- 

Bory  notCy  to 

No  notice  had  been  given  to  the  plaintiff  of  the  defend-  which  the  de- 
ant's  intention  to  take  the  benefit  of  the  act.   The  note  was  ^  dhc^gt 
in  the  hand-writing  of  Miller,  the  other  maker  of  the  note,  JJJjJ^t'^gJj^. 
and  the  defendant  signed  his  name  to  it  at  Miller's  request.  Act;  it  appean 
for  his  accommodation.     The  defendant,  in  his  schedule,  ofthedefend- 
mentioned  his  having  accepted,  for  the  accommodation  of  "  apiw^Hiiif 
Miller,  several  bills  of  exchange,  on  which  the  plaintiff  had  discharge  waa 

I  .             .        1^.             1                          *,o.  given  to  the 

a  claim  against  him  to  the  amount  of  lo/.  plaintiff; but  that 

It  appeared  that  Miller  was,  at  the  time,  a  clerk  in  the  ^^nly^ 

ofiice  of  the  plaintiff,  and  that  the  defendant  had  said  he  other  maker. 

and  ilgned  by 

did  not  give  notice  to  Sharpe,  because  he  did  not  think  it  the  defendant 

necessary,  but  that  he  did  give  it  to  Miller.  modadon;  it 

wUl  be  for  the 

Curtffood,  for  the  plaintiff,  contended, /Er^^,  that  notice  ^"7/®  "y* 

•  whether  the  de- 

to  the  plaintiff  was  necessary,  as  the  note  was  payable  to  fendant  knew  to 

him.    And  secondly ,  that  this  claim  was  not  included  in  was  made  pay- 

the  schedule,  as  that  only  mentioned  biUs  of  exchange.  did  no^wouid 

be  necessary, 

Lord  Tenterden,  C.  J.,  left  it  to  the  Jury  to  say,  otherwise  not. 
whether  the  defendant  knew  that  the  note  was  made  pay- 
able to  Sharpe;  for,  if  so,  the  notice  should  have  been 
given  to  him;  but,  if  they  thought  (inasmuch  as  the  body 
of  the  note  appeared  to  have  been  written  by  Miller,  whom 
the  defendant  was  accommodating),  that  he  did  not  know 
it,  then  it  would  not  be  necessary  that  he  should  have 
given  notice,  and  he  would  be  entitled  to  the  verdict. 

Verdict  for  the  defendant. 

Curwoodf  for  the  plaintiff. 
The  defendant  in  person. 

[Attornies — Sharpe,  and  In  Perion.'] 
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First  Sitting  at  Westminster  in  Trin.  Term,  1830. 


June  21«/. 

A  drift  agree- 
feDeDthadonthe 
iMck  of  it  the 
foUoiring  ne- 
moranduiU'* 
M  We  approre 
ofthiidtaft." 
And  this  waa 
rigned  by  the 
partica:— iZiM, 
that  it  did  not 
lequire  any 
atanip* 


Doe  on  the  demise  of  Lambourn  r.  Pedoriph. 

Ejectment  to  recover  three  houses  at  WhitechapeL 
It  appeared,  that  the  defendant  had  applied  to  the  agent 
of  the  lessor  of  the  plaintiff,  to  become  the  tenant  of  these 
houses,  and  that,  during  the  treaty,  he  asked  to  be  let  into 
possession.  This  was  acceded  to,  and  he  took  possession. 
It  appeared  that  a  draft  of  an  agreement  between  the 
parties  had  been  prepared,  but  that,  in  consequence  of 
some  disputes,  no  lease  had  ever  been  executed;  and 
that,  when  asked  to  give  up  possession,  the  defendant 
said  he  should  dispute  the  lessor  of  the  plaintiff's  title. 

For  the  lessor  of  the  plaintiff,  the  draft  of  the  agreement 
was  offered  in  evidence.  It  had  written  on  the  back — '*  We 
approve  of  the  within  draft.'*  And  this  memorandum  was 
signed  by  the  lessor  of  the  plaintiff  and  by  the  defendant. 


Campbell,  for  the  defendant. — I  submit  that 
an  agreement  stamp.  By  the  stamp  act  it  is  necessary  for 
every  agreement,  or  minute,  or  memorandum  of  any  agree- 
ment, to  bear  a  stamp,  whether  it  be  only  evidence  of  a  con- 
tract, or  obligatory  on  the  parties,  as  a  written  agreement 
Now,  this  draft,  though  not  of  itself  an  agreement,  is,  beyond 
all  question,  to  be  considered  as  evidence  of  an  agreement 

Lord  Tenterden,  C.  J. — I  think  not  It  merely 
amounts  to  this,  that  it  is  evidence  of  something  they  in- 
tended to  agree  to.  I  think  that  the  words — *'  We  ap- 
prove of  the  within  draft,'*  do  not  import  an  agreement 
Indeed,  if  they  did,  there  would  never  be  any  necessity 
for  any  other  instrument. 

Verdict  for  the  plaintiffl 

Gumey,  and  Manning,  for  the  lessor  of  the  plaintiff. 

Campbell,  for  the  defendant. 

[Attoniics— ir.  H.  Whitthead,  and  G.  T.  Wkiuley.'] 
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COURT  OF  KING'S  BENCH. 

Further  Ac^oumed  Sittings ,  in  London,  after 

,  Trimttf  Term,  1830. 

BEFORE  LORD  TENTERDEK,  C.J.  18^- 


OiBSON  and  Others,  Assignees  of  Kino,  a  Bankrupt,  r.      ckt,  20th, 

Oldfield  and  Others. 

Assumpsit. — The  declaration  stated,  that,  in  consi-  if  in  an  action 
deration  that  the  bankrupt,  before  his  bankruptcy,  would  orK^tlrS^tT 
consiim  iroods  to  the  defendants,  they  undertook  to  ac-  poUeeofdiaput- 

.,.  ^1       .  w      1.  ing  the  trading 

count  within  a  reasonable  tune.     It  then  went  on  to  aver,  &c  has  been 
that  goods  were  consigned,  but  that  the  defendants  had  ^^^rth°t 
refused  to  account  with  the  bankrupt  before  his  bank-  P*^  of  the 

'^  amount  daimed 

ruptcy,  or  with  the  assignees  since.    Plea — General  is-  could  not  have 

been  recovered 
sue.  by  the  banlc- 

It  appeared  that  some  of  the  goods  had  been  consigned  ^junw  under 
to  the  defendants  very  shortly  before  the  bankruptcy.  *•  commiwion 

.  ..  arenotaulBcient 

Notice  of  disputmg  the  trading,  the  petitioning  credi-  proof  of  the 
tor's  debt,  and  act  of  bankruptcy  had  been  given.  entiOefthe  u-^^ 

rignees  to  go 
for  their  whole 

claim,  and  they  will,  on  such  eridence,  be  restricted  to  that  part  of  their  daim  which  the  bankrupt 

could  have  recovered. 

VOL.  IV.  Y 
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Gibson 

v. 

O1.DFIELD. 
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Lord  Tenterdbn,  C.  J. — Will  not  the  proceedings  be 
sufficient  proof  of  the  trading,  &c. 

JP.  Pollock^  for  the  defendants. — As  part  of  this  claim 
could  not  have  been  recovered  by  the  bankrupt,  the  pro- 
ceedings are  not  suflScient  proof.  There  was  a  case  here 
in  which  your  Lordship  held,  that,  if  there  was  no  othet 
proof  of  the  petitioning  creditor's  debt,  trading,  and  act  of 
bankruptcy^  than  the  proceedings,  the  assignee  must  elect 
to  go  for  that  part  of  his  claim  which  the  bankrupt  could 
have  recovered. 


Lord  Tenterden,  C.  J. — I  believe  you  are  right.     I 
think  that  is  so. 

Witnesses  were  called  to  prove  the  trading,  &c.,  and 
after  that  the  cause  was 

Referred. 

Gumey^  and  D.  Pollock,  for  the  plaintiffs. 

F.  PoUocif  for  the  defendants. 

[Attomies^G.  H.  King,  and  Wadestm,} 


(a)  By  sect.  90  of  stat.  6  Geo. 
4,  c.  16,  (the  bankrupt  act),  it  is 
enacted,  ''That  in  any  action  by  or 
against  any  assignee,  or  in  any  ac« 
tion  agunst  any  commissioner  or 
person  acting  under  the  warrant 
of  the  commissionersy  for  any 
tldng  done  as  such  commissioner, 
or  under  such  ^varrant,  no  proof 
shall  be  required,  at  the  trial,  of 
the  petitiomng  creditor's  debt  or 
debts,  or  of  the  trading  or  act  or 
acts  of  bankruptcy  respectively, 
unless  the  other  party  in  such  ac- 
tion  shall,  if  defendant,  at  or  be- 
fore pleading,  and,  if  plaintiff, 
before  issue  joined,  give  notice  in 


writing  to  such  assignee,  commis- 
sioner or  other  person,  that  he  in- 
tends  to  dii^ute  some  and  which 
of  such  matters;  and  in  case  sudi 
notice  shall  have  been  given,  if 
such  assignee,  commissioner  or 
other  person  shall  prove  the  mB^ 
ter  so  disputed,  or  the  other  par- 
ty admit  the  same,  the  Judge  be- 
fore whom  the  cause  shall  be  tried 
may  (if  he  thinks  fit)  grant  a  cer- 
tificate of  such  proof  or  admit* 
sion ;  and  such  assignee,  commis- 
sioner, or  other  person  shall  be 
entitled  to  the  costs  to  be  taxed 
by  the  proper  officer,  occaaooed 
by  such  notice,  and  such  costs 
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shall,  if  such  Msigneei  commis- 
sioner,  or  other  person  shall  ob- 
tain  a  verdict,  be  added  to  the 
costs,  and,  if  the  other  party  shall 
obtain  a  verdict,  shall  be  deducted 
from  the  costs  which  such  other 
party  would  otherwise  be  entitled 
to  receive  from  such  assignee, 
commissioner  or  other  person.*' 

And  by  sect.  92  of  the  same 
stas.  it  is  enacted,  "  That  if  the 
bankrupt  shall  not  (if  he  was 
within  the  united  kingdom  at  the 
issuing  of  the  commission)  within 
two  calendar  months  after  the  ad- 
judication, or  (if  he  was  out  of 
the  united  kingdom)  within 
twelve  calendar  months  after  the 


adjudication,  have  giveii  notice  6f 
his  intention  to  dispute  the  com- 
mission, and  have  proceeded 
therein  with  due  diligence,  the 
depositions  taken  before  the  com- 
missioners, at  the  time  of,  or  previ- 
ous tOy  the  adjudication  of  the  pe- 
titioning creditor's  debt  or  debts, 
and  of  the  trading  and  act  or  acts 
of  bankruptcy,  shall  be  conclu* 
sive  evidence  of  the  matters  there- 
in respectively  contfuned,  in  all 
actions  at  law,  or  suits  in  equity, 
brought  by  the  asngnees  for  any 
debt  or  demand  for  which  the 
bankrupt  might  have  sustained 
any  action  or  suit." 


IHdO. 

Gibson 
Oldfield. 


Cook  and  Another^  Assignees  of  Down,  a  Bankrupt,  v.       Oct  2  is/. 

Caldecot. 

T^ROVER  for  flannels  and  other  goods.    Plea — General  if  a  tnder  buy 

•  goodt  and  seU 

^^  them  again  on 

It  appeared,  that  the  bankrupt  had,  on  the  ISth  Febru-  the  same  day, 

f%r\^  at  more  than 

ary,  1829,  bought  goods*  to  a  considerable  amount,  of  two  thirty  per  cent. 
persons,  named   Parker  and  Nichols,  and  that,  on  Hie  ^'JUghtUiem 
same  day,  he  sold  them  to  the  defendant,  at  prices  38  ^°'»  thu  may  be 

^ '  ^  '  r  an  act  of  bank- 

per  cent*  less  than  those  at  which  he  bought  them.   There  ruptcy  under 
was  no  eyidence  of  anything  that  took  place  at  the  time  of  bankrupt  act; 
this  sale  to  the  defendant,  except  that  it  was  proved  that  ll^'J^^X- 
the  defendant  only  inspected  one  bale  of  the  goods.     It  ruptcy,  the 
also  appeared,  that,  on  the  19th  of  February,  18^,  the  lattsfiedthat 
bankrupt  bought  flannels  of  a  person  named  Butterworth,  w^^duTtnder 
at  iSs.  a  piece,  and  that  he,  on  the  same  day,  sold  nine-  ^^^  ^^  s^' 

*^  \  '  •"     ,  must  have  been 

teen  of  these  pieces  to  the  defendant,  at  S8s.  a  piece.    It  led  to  suppose 
was  also  shewn,  that,  as  early  as  the  middle  of  February,  ^^  i^  ^rson 

going  to  become 
bankrupt,  who 

wished  to  get  money  into  his  hands  to  cheat  his  creditors.— If  the  Jory  cannot  agree,  the  Judge 

at  Nisi  Prius  has  authority  to  discharge  them. 

Y.2 
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the  bankrupt  was  under  apprehensions  of  being  arrested. 
The  commission  of  bankrupt  issued  on.  the  %tbofFeb- 
ruary^  and  an  act  of  bankruptcy^  by  the  bankrupts  leading 
his  house  on  the  24th  of  February,  was  proved. 

Campbell^  for  the  plaintiffs,  contended,  that  these  sales 
were  fraudulent,  and  were  themselves  acts  of  bankruptcy, 
under  sect.  3  of  the  bankrupt  act,  6  Geo.  4,  c.  16  (a). 


Scarlett^  A.  G.,  for  the  defendants,  contended,  that  the 
mere  fact  of  a  person  selling  at  prices  less  than  he  bought 
at,  furnished  no  evidence  of  fraud;  for,  that,  among  whole- 
sale dealers,  great  sacrifices  were  oflen  made  for  the  sake 
of  obtaining  a  sum  in  ready  money. 

Lord  Tenterden,  C.  J.,  (in  summing  up). — The  que- 
tion  here  is,  whether  these  sales  on  the  ISth  and  19th  of 
February,  or  either  of  them,  amount  to  an  act  of  bank- 
ruptcy. It  is  contended,  that  they  are  acts  of  bankrupt- 
cy, under  sect  3  of  the  bankrupt  act,  by  which  it  is  enact- 
ed, that  if  any  trader  shall  make,  or  cause  to  be  made,  any 
fraudulent  gift,  delivery,  or  transfer,  of  any  of  his  goods 


ti 


(a)  By  which  it  is  enacted, 
That  if  any  such  trader  shall 
depart  this  realm,  or»  bdng  out  of 
this  realm,  shall  remain  abroad, 
or  depart  from  his  dwelling-house, 
or  otherwise  absent  himself,  or 
begin  to  keep  his  house,  or  suffer 
himself  to  be  arrested  for  any 
debt  not  due,  or  yield  himself  to 
prison,  or  suffer  himself  to  be  out- 
lawed, or  procare  himself  to  be 
arrested,  or  his  goods,  money  or 
chattels  to  be  attached,  sequester- 
ed, or  taken  in  execution,  or  make 
or  cause  to  be  made,  either  with- 
in this  realm  or  elsewhere,  any 
fraudulent  grant  or  conveyance 


of  any  of  ids  lands,  tenements, 
goods  or  chattels,  or  make  or 
cause  to  be  made  any  fraaduleot 
surrender  of  any  of  his  oopyboki 
lands  or  tenements,  or  make  or 
cause  to  be  made  any  firanduleDt 
gift,  delivery,  or  transfer  of  any  of 
his  goods  or  chattels ;  every  such 
trader  doing,  suffering,  procur- 
ing, executing,  pemutting,  mak- 
ing or  causing  to  be  made  any  id 
the  acts,  deeds  or  matters  afore- 
sud,  with  intent  to  defeat  or 
delay  his  creditors,  shall  be  deem- 
ed to  have  thereby  committed  id 
act  of  bankruptcy.'' 
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or  chattels^  every  such  trader  makings  or  causing  to  be  made, 
any  such  acts,  deeds,  or  matters,  with  intent  to  defeat  or  de- 
lay his  creditors,  shall  be  deemed  to  have  thereby  commit- 
ted an  act  of  bankruptcy.  The  words  of  this  enactment 
are,  **  fraudulent  gift,  delivery,  or  transfer  ;'*  and,  as  a  sale  is 
one  species  of  transfer,  I  think  that  a  sale  of  goods  may 
be  a  fraudulent  transfer  within  this  enactment;  but  al- 
though a  sale  may  be  within  this  act,  yet  I  think  that  it 
cannot  be  so  held,  unless  the  circumstances  were  such 
that  the  buyer,  as  a  man  of  business,  must  have  been  led 
to  suppose  that  the  seller  was  a  person  who  was  going  to 
become  a  bankrupt,  and  wished  to  get  money  into  his  hands 
to  cheat  his  creditors.  If  you  are  of  opinion,  that  Mr. 
Caldecot,  as  a  man  of  business,  would  know  that  no  one 
would  have  sold  these  goods  in  this  way,  unless  to  get  mo- 
ney into  his  own  pocket,  with  intent  to  defraud  his  credi- 
tors, you  ought  to  find  your  verdict  for  the  plaintifiTs;  but, 
unless  you  think  that  the  circumstances  of  these  sales, 
were  such  as  to  have  led  him  to  that  conclusion,  you  ought 
to  find  a  verdict  for  the  defendant. 

The  Jury  retired,  and  after  some  time  returned  and 
stated,  that  they  were  not  likely  to  agree,  and  wished  a 
Juror  to  be  withdrawn. 

The  plaintiffs*  attorney  was  willing  to  withdraw  a  Juror, 
but  the  defendant's  attorney  would  not  consent,  unless  the 
plaintiffs'  attorney  would  undertake  to  institute  no  fur« 
ther  proceedings,  which  the  plaintiffs'  attorney  declined 
doing. 

Lord  Tenterden,  C.  J. — I  have  authority  to  discharge, 
the  Jury. 

The  Jury  were  discharged  (a). 


(a)  As  to  the  dificharglag  of  Ju-      vies,  ante.  Vol.  3,  p.  427,  and  the 
ries,  see  the  case  of  Morris  v.  Da*     notes  to  that  case. 
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CASES  AT  NISI  PRIUS, 
Campbell,  C.  E.  Law,  and  KMjf,  for  the  pluntiflb- 
Cook  Scarlett,  A.  G.,  Gurney,  and  F.  Pollock,  for  the  de- 

Vm 

Caldecott.    fendant. 


■I 


Further  (ufjaumed  Sittings  in  Middlesex,  ij^ter 

Trinity  Term. 

BEFORE  LORD  TBNTERDBK,  C  J. 


Nov.  5th.      Hemming  and  Another,   6ent.»  Two  &c.   v.  Wilton, 

Genty  One  &c. 

A.,  an  attorney,  i^SSUMPSIT  for  an  attoniey*s  bill|  with  a  count  for  mo- 
did  business  for  «  *  -m  ^^  «  • 

B.,  another  at-    ^^7  *ent.     Plea — Creneral  issue. 

in' which  bT!!!^  '^  appeared  that  all  the  parties  were  attomies,  and  that 
a^Tiy.^Heidt  the  plaintiffs  had  done  business  for  the  defendant  in  a 
not  recover  the  *cau8e  in  whlch  the  defendant  himself  was  a  party;  there 
:i;::;S^.wiS'«.t  ^^^  "^  »  «Wm  of  «.  for  money  lent 

proof  of  his  hav- 
ing delivered  his 

bill,  under  the  FoUctt^  for  the  defendant  objected,  that,  to  entitle  the 
yf— ^««ailo,*^  plaintiffs  to  recover,  there  must  be  proof  of  a  bill  delivered ; 
that,  under  such  and  he  relied  on  the  stat.  S  Jac.  1,  c.  7,  s.  1  (a),  and  dted 

circumstances,  ^   ' 

A.inightrecover   MiUneT  V,  CrOWdoUiJb). 

a  sum  of  money 

lent  on  a  distinct 

account,  but  not      (a)  By  this  Stat,  it  is  enacted,         (6)  1  Show.  338.    In  that  case, 

me^'*I^e'        "  '^^  ^^  Ittornies  and  solicitors  it  was  held  that  the  3  Jac.  1,  c.  7. 

in  the  cause.        shall  give  a  true  bill  unto  their  might  be  taken  advantage  of  un- 

uiasters  or  ctients,  or  their  assigns,  der  the  general  issue.     It  shonld 

of   all  charges   concerning    the  be  observed,  that  this  statute  on- 

suits  which  they  have  for  them,  ly  requires  the  delivery  of  a  bill 

subscribed  with  his  own  hand  and  signed,  but  it  need  not  be  a  month 

name,  before  such  time  as  they  or  before  action  brought,  as  is  requir- 

any  of  them  shall  charge  their  cli-  ed  under  the  stat.  2  Geo.  2,  c.  23. 

rnts  with  any  of  the  same  fees  or  However,  the  defendant  in  this  case 

diarges.*'  t  ould  not  avail  himself  of  the  stat. 
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Lord  Tenterden,  C.  J. — That  act  does  not  apply  to         1^30. 
the  4f.,  money  lent.  Hemmino 


FoUeii — Under  the  stat.  of  Geo.  2»  it  has  been  held, 
that  disbursements  cannot  be  recovered,  if  the  bill  has  not 
been  duly  delivered. 


V. 

Wilton. 


Lord  Tenterden,  C.  J. — ^Money  lent  on  a  distinct  oc- 
casion may  be  recovered,  although  no  bill  has  been  deliv* 
ered,  but  disbursements  in  the  suit  cannot.  Only  4/.  can 
be  recovered. 

Verdict  for  the  plainttffi. — Damages  4/. 

Kelly,  for  the  plaintifis. 
FoUeii,  for  the  defendant 


2  Geo.  2,  c.  23,  because  it  is  by 
the  Stat.  12  Geo.  2,  c.  13*  s.  6, 
enacted,  that  the  stat  2  Geo.  2,  c. 
23,  shall  not  extend  to  "  any  bill 
of  fees,  charges,  and  disbursements 
due  from  any  attorney  or  solicitor, 
to  any  other  attorney  or  solicitor, 
or  derk  in  court;  but  every  such 


attorney,  solicitor,  or  clerk  in 
court  may  use  such  remedies  for 
the  recovery  of  his  fees,  charges, 
and  disbursements  agunst  such 
other  attorney  or  solicitor  as  he 
might  have  done  before  the  mak- 
ing of  the  said  act.'' 


CASES  AT  NISI  PRIUS, 


Second  Sitting  at    Westminster  in  Michaelmas 

Term,  1830. 

BEFORE  MR.  JUSTICE  LITTLBDALB. 


Nov,  16M.  Troup,  Assignee  of  Potter,  an  Insolvent  Debtor,  r. 

Brooks  and  Others. 

A.  being  in  in-  ASSUMPSIT  for  doney  had  and  received  to  the  use  of 

stances,  and  ~  ^^^  insolvent,  and  also  to  the  use  of  the  assignee. 

"^^und  withhb'  The  plaintiff  was  the  assignee  of  the  insolvent,  and 

creditors,  had  sought  to  rocover  two  sums,  of  IS^  and  8/.,  as  voluntary 

two  actions  ,             i        i    <•      « 

brought  against  payments  made  to  the  defendants. 

piiTd  to  B^'^n  Authenticated  copies  of  the  insolvent's  petition,  schedule, 

r'?"h^'  ^°  ^^'  ^^^  assignment  were  put  in.    The/petition  was  dated  the 

which  B.  refos-  20th  of  February,  1830,  and  it  appeared  that  the  insolvent 

was"paid'20/.  in  ^^^^  ^^^^  custody  ou  the  ISth  of  that  month. 

neytas^**%"to  ^^  ^^^^  ^**®  payment  of  the  two  sums  of  money,  Mr. 

B.,  who  defend-  Crowe,  the  defendant's  managing  clerk,  was  called;  he 

the  costs  being  Stated,  that,  in  the  month  of  November,  1829,  the  insolvent 


XTthirA^^' '  wished  to  assign  his  property  for  the  benefit  of  his 

took  the  benefit    tors,  and  that  a  meeting  of  creditors  was  called  for  that 

of  the  insoUent  ^ 

aci:—HeU,  purposc;  and  that,  after  this,  two  actions  were  brought 

could  not  be  re-  agauist  the  insolvent,  which  he  applied  to  the  witness  to 

a«^^s**f«^*  defend  for  him,  but  that  he  (the  witness)  told  the  insol- 

B.,  as  it  was  not  vent,  he  could  not  do  so  without  money;  and  the  insolvent 

a  yoluntary  pay- 

inenL  paid  him  first  12/L,  and  afterwards  81.  more  for  the  expen- 

ses of  the  defence  of  those  two  actions.  The  actions  were 
defended,  and  the  amount  of  these  sums  was  not  more  than 
equal  to  the  costs  of  the  defences. 

For  the  plaintiff,  sect  32  of  the  Insolvent  Debtor's  Act, 
7  Greo.  4,  c.  57,  was  relied  on  (a). 

{(i)  By    which    it   is    enacted,      file  his  or  her  petition  for  his  or 
''  That  if  any  prisoner  who  shall      her  discharge  under  this  act*  shall, 
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Scarhti,  A.  6.,  applied  to  the  learned  Judge  to  nonsuit 
the  plaintiff. 

LiTTLEDALE^  J. — A  Yoluntary  payment  is  where  a  man> 
in  contemplation  of  insolvency,  goes  and  pays  a  debt;  but 
here  the  attorney,  who  is  to  defend  an  action,  says,  he  will 
not  go  on  without  money.  To  constitute  a  voluntary  pay- 
ment under  this  act,  two  circumstances  must  concur — it 
must  be  a  payment  with  knowledge  of  the  insolvency,  and 
it  must  be  made  voluntarily ;  now,  admitting  the  first,  I 
think  that  the  second  fidk,  it  was  not  made  voluntarily, 
as  the  attorney  would  not  go  on  without  it 


Denman,  for  the  plaintiff,  wished  the  case  to  go  to  the 
Jury. 


LiTTLEDALB,  J.  (in  Summing  up). — ^The  money  in  this 
case  was  paid  to  Mr.  Crowe;  but,  being  paid  to  him  as  the 
derk  of  the  defendants,  in  the  course  of  business,  it  is  just 
the  same  as  if  paid  to  them.  I  think  it  is  made  out,  that 
Mr.  Porter  was  in  insolvent  circumstances,  and  Hi&t  he 
knew  that  he  was  so,  and  then  the  only  question  is,  whe- 
ther  the  payment  was  voluntary. 

Verdict  for  the  defendants. 


before  or  after  his  or  her  imprisoii- 
ment,  being  ia  insolvent  drcum- 
stances,  voluntarily  conyey,  assign, 
transfer,  charge,  dcKver,  or  make 
over  any  estate  real  or  personal, 
security  for  money,  bond,  bill, 
note,  money,  property,  goods,  or 
effects  whatsoever,  to  any  creditor 
or  creditors,  or  to  any  person  or 
persons  in  trust  for,  or  to  or  for 
the  use,  benefit,  or  advantage  of 
any  creditor  or  creditors,  every 
such  conveyance,  assignment, 
transfer,  charge,  delivery,  and 
making  over,  shall  be  deemed 
and  is  hereby  declared  to  be 
fraudulent  and  void,  as  against 


the  provisional  or  other  as- 
signee or  assignees  of  such  pri- 
soner appointed  under  tMs  act: 
Provided  always,  that  no  such 
conveyance,  assignment,  transfer, 
charge,  delivery,  or  making  over, 
shall  be  so  deemed  fraudulent  and 
void,  unless  made  witlun  three 
months  before  the  commencement 
of  such  imprisonment,  or  with  the 
view  or  intention  by  the  party  so 
conveying,  assigning,  transferring, 
charging,  delivering,  or  making 
over,  of  petitioning  the  siud  Court 
for  Ids  or  her  discharge  from  cus- 
tody under  this  act.** 


CASES  AT  NISI  PRIUS. 
Denman^  and  Talfourd,  for  the  plaintiffl 
Troup  Scarlett,  A.  6.,  and  Campbell,  for  the  defendants. 

^^    *  [Attoniiea*G<i/ficKr%y  aad  Fenon.^ 


Nov.  16/A.  Lewis  v.  Mason. 

.  A.,  an  iosoi^nt  ASSUMPSIT  on  a  biU  of  exchange  for  6L  3^.60.  dnwn 

Kheduier  stated  ^Y  ^  P^rson  named  Bloor^  on  the  defendant*  and  accepted 

«*hu  w'^t^""  by  him,  and  indorsed  by  Bloor  to  the  plaintiflF.     Pica— 

ance  to  B.,  who  That  the  defendant  waa  duly  discharged  from  the  aeveral 

ofabiu,  butA.  promises  and  Undertakings  in  the  declaration,  under  Ae 

Ac  wmroflhe  Insolvent  Debtors'  Act  (a)*    RepKcation— That  the  de- 

indonee  in  his  fendant  was  not  duly  discharged  from  the  several  promiaea. 

Held,  that  if  he  &c.  [in  the  words  of  the  plea]. 

thd  bm  to"haye  ^^  ^^®  P^^  ^^  ^^^  plaintiff,  the  hand*writing  of  the  de- 

^"wouidJbe*  fendant  and  of  Mr.  Bloor,  was  proved;  and  a  witness 

a  bar  to  an  ac-  stated,  that  he  had  called  on  the  defendant  for  payment, 

donee;  but  that  before  he  wcut  to  prison,  and  told  him  that  the  plaintiff 

'i^'^Z'  hadthebUI. 

that  the  bill  was  Fq^  the  defence,  an  authenticated  extract  of  the  defend- 
in  the  bands  of 

the  indorsee,  ant's  schedule,  and  an  authenticated  copy  of  the  adjudica* 
wouiTbe  sdu  ^^^  ^^  ^^  Insolvent  Court,  were  put  in.  In  the  scheduk, 
Uabie.  although  ^jjig  jjjH  ^^8  referred  to  in  the  foUowmg  terms:—"  James 

the  Jury  might         ^  ® 

think  he  had  LiUcy,  Bloor,  &  Co.  91.,  for  goods,  on  account  of  which  I 
h^  had  been       have  given  an  acceptance,  the  exact  date  and  particulars 

Ws^^i^raS"  ^^  ^^^^^  '  *™  ^^^^^^  ^^  ®^^""  ^^^  ^^^^  ^^  ^'^®  defend. 
had  made  in-      ^ut's  attomev  in  the  Insolvent  Debtors*  Court,  stated,  that 

quines  as  to 

who  held  the  he  prepared  the  schedule,  and  that  he  made  many  inqui- 
ofpuTdng^uciT  i^^s  fe'  ^^^  purpose  of  ascertaining  who  held  this  bill,  but 
''^^^^th'  ^T-     ^^^^  ^®  could  not  get  any  information  on  the  subject. 

vent's  schedule. 

LTTLEDALBy  J.  (in  summiug  up) — In  this  case,  the  ori- 

(a)  For  the  forms  of  the  plea      and  see  Uie  case  of  Nias  v.  Al- 
and replication,  see  the  case  of     choUun,  ante,  Vol.  2,  p.  121. 
Northam  v.  Lalouchc,  ante,  p.  141 ; 
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ginal  transaction  was  with  Bloor,  and  if  the  defendant 
knew  nothing  to  the  contrary,  he  would  do  right  to  put 
Bloor's  name  in  this  schedule.  Under  the  46th  sect,  of  the 
Insolvent  Debtors'  Act,  7  Geo.  4,  c.  57,  an  insolvent  is 
discharged  from  all  claims  of  persons  not  known  to  him  at 
the  time  of  the  adjudication,  who  may  be  indorsees  or 
holders  of  any  negotiable  security  set  forth  in  the  schedule. 
This,  therefore,  will  be  a  good  discharge,  if  the  defend- 
ant did  not  know,  at  the  time  of  making  out  his  schedule, 
that  the  plaintiff  was  the  holder  of  thb  bill.  If  you  be- 
lieve the  witness  called  for  the  plaintiff,  he  knew  that  the 
plaintiff  was  die  holder,  and  this  is  no  discharge;  but,  by 
the  evidence  of  the  attorney's  clerk,  it  appears,  that  he 
made  inquiries  and  could  get  no  information  as  to  who 
was  the  holder  of  this  bill.  It  might  have  been  that  the 
defendant  forgot  all  about  it,  and  that  would  reconcile  all 
the  statements.  But  if  that  were  so,  that  is  no  excuse  for 
the  defendant,  for  if  he  once  knew  who  was  the  holder,  it 
was  his  own  fault  if  he  foigot  it. 

Verdict  for  the  defendant. 

Erie,  for  the  plaintiff. 

Tkesiger,  for  the  defendant. 

[Attomies — Boyden,  and  Suiton.'] 


Erie  afterwards  made  an  application  to  the  Court  to  set 
aside  the  verdict,  on  the  ground  of  mis-direction,  and  on 
affidavits,  but  the  Court  refused  a  rule. 
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1830. 


CASES  AT  NISI  PRIUS, 


^d  Sittings  a/  Westminster,   t^ter 
chaelmas  Term,  1830. 

BEFORE  LORD  TENTBRDBN,  C.  J. 


Dec*  Zrd. 

A  party  may 
reooyer  the 
amount  of  an 
1. 0.  U  ,  on  a 
count  upon  an 
account  itate<L 


Payne  r.  Jenkins. 

Assumpsit  for  goods  sold,  with  a  count  upon  an  ac- 
count stated.    Plea — Greneral  issue. 

This  was  an  action  on  an  I.  O.  U.  for  6/.  lOf . ;  and  h 
was  opened,  that  the  plaintiff,  being  the  owner  of  an  Ara- 
bian mare,  the  defendant  gave  iSl.  in  cash,  and  this  I.  O. 
U.  as  the  price  of  one-half  share  in  this  animaL 

A  witness  called  for  the  plaintiff,  stated,  that  the  de> 
fendant  admitted  the  I.  O.  U.  to  be  his,  but  said  he  had 
paid  enough  for  the  mare.  In  his  cross-examination,  ths 
witness  stated,  that  there  was  a  written  agreement  be- 
tween the  plaintiff  and  defendant  for  a  partnership  in  this 
mare ;  and  that  this  I.  O.  U.  was  part  of  the  price  paid  for 
the  defendant's  share ;  the  mare,  before  that  partnership, 
having  been  the  sole  property  of  the  plaintiff. 

The  I.  O.  U.,  which  was  not  stamped,  was  in  the  fol- 
lowing form:— 


"  I.  O.  U,    6/.  10*.  Orf. 


Wm.  Jenkins.' 


CampbeUt  for  the  defendant. — An  I.  O.  U.  is  a  mere 
acknowledgment;  and,  as  it  appears  that  this  I.  O.  U.  was 
given  for  money  to  be  paid  under  a  written  agreement, 
that  agreement  ought  to  be  produced.  Another  objection 
is,  that  there  is  no  special  count  in  the  declaration ;  and  I 
submit  that  the  I.  O.  U.  is  not  applicable  to  any  of  the  com- 
mon counts. 
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Lord  Tbnterden,  C.  J. — ^There  is  a  count  upon  an 
account  stated. 


CampbeU. — I  submit  that  an  L  O.  U.  alone  wiU  not 
support  an  account  stated ;  more  especially  in  this  case, 
where  it  appears  to  be  coupled  with  a  written  agreements 

Lord  Tentbrdbn,  C.  J. — An  L  O.  U.  has  been  admit- 
ted on  the  account  stated  a  great  many  times.  The  writ- 
ten agreement  has  nothing  to  do  with  it.  He  gives  this 
as  the  price  of  becoming  a  partner ;  he  pays  it  for  having 
the  written  agreement. 


Verdict  for  the  plainti 


s  6f.  10^. 


Thesigert  for  the  plaintiff. 

Can^beUf  and  Sieer^  for  the  defendant. 

[Attonues  Walter^  and  G.  H.  AeynoldSi.] 


See  the  notes  to  the  case  of 
EdU  7.  JBury,  ante^  Vol.  2,  p.  559. 
lo  the  case  of  Knawlet  v.  Mkhel^ 
13  East,  249,  Lord  EUenborough 
saidy  that  **  if  there  were  an  ac- 
knowledgment byth^  defendant 
of  a  debt  due  npon  any  account, 
it  was  sufficient   to  enable  the 


plaintiiF  lo  recover  npon  the 
count  for  an  account  stated;  *'  and 
in  the  case  of  ISgkmore  v.  Prim* 
rate,  5  M.  &  8. 65,  it  was  held, 
that  proof  of  the  acknowledgment 
of  one  Item  of  debt,  is  good  to 
support  a  count  npon  an  account 
stated. 
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^*^'  ®^*'  Rex  t.  Laycock. 

Peijury  wu  aa-    InDICTMENT  for  peiiury  in  an  answer  in  Chancery. 

signed  on  an  ,  % 

answer  in  Chan-  The  Dill  in  Chancery  had  been  amended,  but  the  peiju- 
before^r  waa  >7  ^^  assigned  on  the  answer  to  the  bill  as  it  originaDy 
^M^AatTto      stood  before  the  amendments. 

support  the  aUe-  The  bill  was  prodoced  by  a  person  firom  the  Six  Clerks 
ing  the  bill,  it  offlce.  He  Stated,  that  it  was  an  amended  lull,  bat  that  it 
p„YfaSr°^ "•  was  the  original  record,  which  was  filed  in  the  Six  Clerks 
amended  bill,      oflSce  in  the  first  instance,  but  altered  by  the  amendments. 

and  prove  that  ^ 

the  amend-  He  further  Stated,  that  the  amendments  were  made  by  al- 
the  hand-writ-    tcring  the  original  record,  and  that  these  alterations  were 

!hf  suci^ks*''  ^^^  ^^^®  ^y  ^  ^'^^^  "^  ^^  ^^  ^^^'^'  ^^^*  ^^^^  l'^^' 
office,  whose       writinff  he  knew,  and  that  that  person  wrote  the  word 

duty  it  would  be   ,,  ,  ••  .  *      i  . 

to  make  them ;       amendment    against  each  alteration. 

n^  ^i^^to      ^0°^  ^f  ^^^  alterations  at  all  related  to  the  particnkr 

^h  ^^  ^'dT     P^^  ^^  ^^^  answer  upon  which  the  perjury  was  assigned. 

amendments. 

Campbellf  for  the  defendant. — It  is  essential  that  it 
should  be  shewn  what  the  bill  was  before  the  alterations; 
and  I  submit  that  the  production  of  this  parchment,  with 
the  explanations  given  by  the  witness,  is  not  enough ;  the 
person  who  made  the  amendments  ought  to  be  called. 

Lord  Tenterden,  C.  J. — ^I  am  of  opinion,  that  the 
amendments  are  sufficiently  proved ;  and  I  also  think  them 
not  material  to  this  case. 

The  bill  and  answer  were  read,  and  evidence  gone  into 
to  prove  the  assignments  of  perjury. 

Verdict — Not  guilty. 

Denman,  A.  G.,  and  Tamlinsan,  for  the  prosecution. 

Campbettf  Adolphus,  and  HoU,  for  the  defendant. 
[Attonue8--G.  Bolton^  and  R.  Oiderthaw.\ 
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Johnson  0.  Durant  and  Another.  Dec.  22nd. 

J^EBT  on  an  award  made  in  a  reference  under  a  Judge's  in  an  action  of 

debt  on  an 

order.    Pleas — The  general  issue  to  some  of  the  countSi  award,  interest 
and  a  set  off  to  others.     The  question  which  had  beett  on'S^'^wm"*' 
referred  to  the  decision  of  the  arbitrators  was,  whether  «7«rded,  from 

the  time  at 

the  plaintiff  was  entitled  to  recover,  as  against  the  defend-  which  it  was 
ants,  the  sum  of  246L  3s.  part  of  the  proceeds  of  a  bill  of     An"arbitrator 
exchange,  of  292/. ;  and  whether  the  defendants  were  en-  "^"H"^^  ~™" 
titled  to  a  set  off  of  the  like  sum  of  2461.  Ss.  for  a  bale  of  evidence  in  a 

...  cause  as  to  roat- 

Sllk.  ters  that  occur- 

The  arbitrators  awarded  in  favour  of  the  plaintiff's  claim  5S^^^*ihc^*" 
and  against  the  defendants'  right  of  set  off.  / 


A  rule  for  setting  aside  the  award  was  discharged  by 
the  Court  of  King's  Bench. 

The  plea  of  set  off,  in  the  present  case,  was  in  the  same 
words,  as  that  which  had  been  pleaded  in  the  cause  which 
had  been  referred. 

It  was  stated,  that  it  appeared  before  the  arbitrators, 
that  the  sum  of  337/.  and  a  fraction,  was  due  for  the  bale 
of  silk,  but  that  they  considered  themselves  confined  to 
the  consideration  of  the  question,  whether  the  precise  sum 
of  246/.  8sm  was  due  in  respect  of  it,  and  did  not  consider 
themselves  at  liberty  to  decide  as  to  any  other  sum. 


titration, 
n.  (a). 


Vide 


Campbell,  for  the  plaintiff,  contended  that  the  matter 
was  now  res  judicata,  and  that  the  arbitrators  could  notbe 
called  to  shew  under  what  impression  they  had  decid- 
ed (a). 


{a)  As  to  whether  an  arbitral 
tor  can  be  compelled  to  give  evi- 
dence in  an  action  on  an  award 
of  what  was  done  before  him,  we 
have  been  favoured  with  the  fol- 
lowing note  of  the  ease  of  Eliit  v. 
Saliau,  wUch  was  tried  in  the 


Court  of  Common  Pleas,  at  the 
Sittings  after  Trinity  Term,  in 
the  year  1808,  before  Sir  Jam€$ 
Mansfield,  C.  J.— In  an  action 
on  an  award,  the  defendant  called 
die  arbitrator  to  prove  the  ground 
on  which  he  made  his  award,  in 


CASES  AT  NISI  PRIUS, 

Sir  J,  Scarlett^  for  the  defendant,  contended,  that  tbe 
Court  of  Kiitg*6  Bench  had  not  decided  conduaiyely  on 
the  subject,  because  the  rule  which  had  been  obtained, 
for  setting  aside  the  award,  was  discharged  merely  in  coo- 
sequence  of  the  affidavits  on  which  it  was  obtained  haying 
been  answered  by  the  opposite  party  who  swore  last.    He 
admitted  that  the  defendants  could  not  set  off  that  whidk 
the  arbitrators  had  decided  upon,  and  he  allowed  that  the 
award  was  right  as  confined  by  the  Judge's  order.     The 
matter  referred  to  the  arbitrators  was,  whether  the  de- 
fendants had  a  right  to  set  off  the  like  sum  of  24SL 
3s.  9  and  not  that  or  any  other  sum*     The  limitation  was 
to  a  specific  sum,  and  the  arbitrators  could  not  consider 
any  other.    They  have  only  awarded  that  there  was  no 
right  to  set  off  the  particular  sum,  and  I  say  that  thej 
could  not  set  off  that  sum.     It  appeared  clearly^  that  tbe 
sum  of  SS7/.  and  a  fraction  was  due  for  the  bale  of  silk, 
and  the  defendants  are  in  a  situation  to  prove  diat  the 
silk  was  bought  on  their  account,  and  that  the  amount  ori- 
ginally agreed  to  be  paid  was  altered  by  some  arrangement 
between  the  parties.    I  submit  that  it  is  more  fit  for  his 
Lordship  to  interpret  than  for  the  arbitrators  themselves, 
as  the  question,  whether  the  award  is  final  or  not^  de- 
pends on  whether  they  had  authority  to  allow  any  other 
set  off. 

Lord  Tenterden,  C.  J. — I  am  of  opinion,  that  the  ar- 
bitrators were  limited  to  the  particular  sum;  but  I  am  quite 
satisfied  that  the  order  of  reference  would  not  have  been 
in  those  terms  unless  it  had  been  agreed  between  the  par- 
ties that  that  was  the  precise  sum  in  dispute.    If  there  has 


order  to  shew  that  be  had  exceed-  wards  worried  as  a  witness,  and  he 

ed  the  limits  of  the  submission,  declined  to  be  examined.     On  a 

Mansfield,  C.  J  ,  told  tbe  witness  motion  afterwards  made  for  a  new 

that  he  need  not  be  examined  un-  trial  and  cause  shewn,  no  objec^ 


less  he  chose  it,  thinking  that  an     tion  was  made  to  this  dedaon.* 
arbitrator  was  not  to  be  after- 
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been  any  mistakey  I  am  sorry  for  it,  but  we  cannot  try  the  l^oO. 

question  agiun.    The  Yerdict  must  be  for  the  plaintiff,  jobnson 

with  interest  from  the  time  at  which  the  money  was  de-  _  *- 
manded. 

Sir  Jn  Scarlett  objected  to  the  allowance  of  interest. 

Campbell  said,  that  it  had  been  decided  that  interest 
was  recoverable  in  such  a  case. 

Lord  Tkntsrdsn,  C.  J. — It  is  a  liquidated  sum,  and  I 
am  of  opinion,  that  interest  ought  to  be  allowed  upon  it. 

Verdict  for  the  plaintiff  on  the  first  count, 
and  for  the  defendants  on  the  others. 

CampbeU,  and  Talfourd,  for  the  pkmtiff. 

Sir  J.  Scarktit  F.  Pollack,  and  S.  Martin,  for  the  de- 
fendants. 

[Attomies— Bar<fe</  if  B.,  and  /.  ^  W.  James.\ 


In  the  ensuing  Hilary  Term,  a  rule  nisi  for  a  new  trial, 
on  the  question  as  to  the  right  of  set  off,  was  obtained, 
with,  as  we  are  informed,  the  assent  of  the  Lord  Chief 
Justice. 


VOL.  IV.  z 
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^^'  2^'*  NiCHOLLS  V. 

Sembie,  that  UeBT  for  money  lenti  Sec.  The  plaintiff  relied  on  a 
oTtihe^schedute  written  paper,  signed  by  the  defendant,  acknowled^ng 
&c.  under  the     ^jj^^  ^  8um  of  151/.  was  due  to  the  plaintiff. 

Insolvent  Debt-  * 

on'  Act,  are  on- 

iLTnLwrnfr  CampbeU,  for  the  defendant,  was  stating  to  the  Jury, 
dltort  "bcMUM  *^**  ^^  plaintiff  had  been  in  prison,  and  made  out  a  ache- 
they  are  the  on-  Jule  Under  the  Insolvent  Debtors'  Act,  but  had  not  in- 
tiUed  by  the  act  scrted  the  present  claim  in  the  list  of  debts  due  to  him. 

to  claim  them. 
To  make  the 

coiitenttofa  Lord  Tenterden,  C.  J. — Is  not  that  enough?  Can  a 

schedule  evi-  ^  ^       ^        ^ 

dence  against  an  man  be  allowed  to  say,  in  a  Court  of  justice,  that  money 
sembie,  that     '  1^  <lue  to  him  when  he  has  not  put  it  into  his  schedule? 

some  evidence 
of  identity  is 

necessary,  and  F,  PoUock,  for  the  plaintiff. — ^There  was  a  case  before 

sufficient  that  Lord  EttenboTOugh,  in  which  the  action  was  brought  on 

X'or^tl'^o  be  ^  ^^  of  exchange  which  the  plamtiff  had  not  inserted  in 

the  schedule  of  hig  schedule,  and  his  Lordship  said,  that  a  man  was  not 

a  person  of  the  * 

name  of  the  ia-  to  be  cheated  out  of  what  was  really  due  to  him,  because 
*^  *^"^  he  had  attempted  to  cheat  his  creditors. 

Lord  Tkmterdbn,  C.  J. — At  all  events,  it  ia  a  TCiy 
strong  circumstance  for  the  conaideratiofi  of  the  Jmrj. 

Campbell. — The  case  mentioned  by  Mr.  Pottoek^  JBost 
have  proceeded  on  the  ground  of  mistake.  But,  in  this 
case  there  can  be  no  mistake,  the  plaintiff  must  have  known 
whether  so  large  a  sum  as  151/.  was  due  to  him  or  not. 

On  the  part  of  the  defendant,  a  certified  copy  of  the 
schedule,  duly  authenticated  by  the  proper  officer  of  the 
Insolvent  Debtors'  Court,  was  offered  in  evidence.  It  ap- 
peared that  the  plaintiff  had  not  been  discharged  by  any 
order  of  the  Court,  but  had  got  out  of  custody  by  some 
arrangement  with  his  creditors. 


V. 
DoWNLt. 
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P.  Pollock,  for  the  plaintifi;  objected  to  the  reception 
of  the  copy  of  the  schedule,  as  it  appeared  that  nothing  micbolls 
had  been  done  upon  it.  He  also  proposed  that  the  de- 
fendant's examination  should  be  taken  out  of  Courts  and 
said,  that  the  plainti£P  was  willing  to  lose  the  yerdict,  if 
she  would  swear  that  the  money  was  not  owing. 

Lord  TsjMTS&DENj  C«  J.»  (after  looking  at  the  Act  of 
Parliament  (a)  ) — ^There  may  be  some  difficuky  about  the 
construction  of  the  act ;  and  I  think,  therefore,  the  better 
course  will  be,  that  Mr.  Pollock's  offer  should  be  accept- 
ed, and  the  defendant's  examination  be  taken  out  of  Court. 
There  is  no  doubt  that  certified  copies  are  evidence  in  fa- 
vour of  the  prisoner;  because,  by  the  Act,  he  is  entitled 
to  have  them;  and  also  in  favour  of  creditors,  because  they 
too  are  entitled  to  have  them*  But  I  doubt  if  they  are 
evidence  for  other  persons.  There  is  no  doubt,  that,  if 
the  original  schedule  were  here,  and  the  plaintiff's  hand- 
writing were  proved,  it  would  be  evidence  against  Mm. 

A  witness  was  then  called,  who  stated,  that,  in  a  con- 
versation which  he  had  with  the.  plaintiff,  about  obtuning 
his  discharge,  he,  the  plaintiff,  had  referred  to  the  de- 
fendant, as  a  person  to  whom  he  owed  upwards  of  60/., 
and  who  woukl  therefore  be  a  proper  person  to  obtain  an 
order  for  taking  him  before  the  Court.  The  defendant 
was,  in  consequence,  sent  for  by  the  plaintiff,  and  came 
to  him;  but,  as  another  creditor  had,  ia  the  mean  time, 
agreed  to  do  it,  the  defendant's  assistance  was  not  requir- 
ed. 

Nonsuit. 

P.  Pollock,  and  Godson,  for  the  plaintiff. 
Campbell,  for  the  defendant. 

[AiiOTBie&^-' Humphrey t,  sod  StarUej/.'] 

(a)  7  Geo.  4,  c.  57,  s.  76. 
z2 
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NlCHOLLS 

V. 
DOWNES. 


In  a  esse  of  an  indictment  for 
peijury,  tried  on  the  Midland  Cir- 
cuit, the  defendant  was  accused  of 
having  sworn  on  three  several  oc- 
casions that  he  was  worth  the  sum 
of  200/.  For  the  purpose  of  shew- 
inf(  that  he  had  sworn  fiedsely,  it 
was  proposed  to  prove  that  he 
had  been  discharged  under  the 
Insolvent  Debtors'  Act»  a  very 
short  time  after  he  had  sworn  him- 
self to  be  worth  the  sums  above 
mentioned,  and  had  stated  in  his 
schedule,  that  he  was  not  worth 


any  thing;  and,  in  order  to  make 
this  out,  a  certified  copy  of  a  sdie- 
dule,  purporting  to  be  filed  by  a 
person  of  the  name  of  the  defend- 
ant, was  offered  in  eYidenoe.  It 
was  objected  that  acme  evidence 
of  identity  should  be  given  before 
the  schedule  could  be  leoeived  in 
evidence,  and  of  that  opinicm  was 
the  learned  Judge  who  tried  the 
case;  and  the  prosecutor  not  be- 
ing able  to  furnish  any  such  evi- 
dence, the  defendant  was  acqiut< 
ted. 


£>rc.  24th. 


In  an  action  by 
the  aMigneca  of 
a  banknipt  for  a 
debt  due  to  the 
bankrupt;  the 
defendant  may 
plead  a  tender  aa 
to  part,  and  give 
evidence  of  a 
ietoflTat  to  tbe 
remainder, 
without  having 
pleaded  the  set 
off. 


Wells  and  Another,  Assignees  of  Crook,  a  Bankrupt,  r. 

Crofts. 

Assumpsit.     Pleas— General  issue,  and  a  tender. 

The  demand  on  the  part  of  the  plaintiff  was  for  the 
price  of  a  suit  of  clothes  furnished  by  the  bankrupt,  who  was 
a  tailor,  to  the  defendant,  who  was  an  attorney ;  and  tbe 
defendant  claimed  a  set  off  for  business  done;  and,  after 
deducting  the  amount  of  his  claim,  tendered  the  rest  to  the 
defendant. 

F.  Pollock,  for  the  plaintiff,  had  observed  in  his  open- 
ing, upon  this  state  of  the  pleadings — 

Lord  Tenterdbn,  C.  J. — A  man  is  not  bound  to  plead 
a  set  off  to  an  action  by  the  assignees  of  a  bankrupt. 

F.  Pollock. — That  has  been  so  decided,  but  the  eflect 
of  the  tender  is  a  question  in  this  case — whether  a  man 
has  a  right  to  settle  the  account  himself,  and  then  tender 
what  he  considers  as  the  balance. 


Lord  Tenterden,  C.  J. — If  he  might  give  in  evidence 
a  set  off  for  the  whole  amount,  I  do  not  see  why  he  may 
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not  give  evidence  of  a  set  off^  to  the  extent  of  the  sum  ex-         1890. 
elusive  of  the  amount  tendered. 


The  case  was  gone  into,  and  eventually  a  Juror  was 
withdrawn. 

F.  PoUock,  and  JR.  V.  Richards,  for  the  plamtifis. 
mUi  for  the  defendant. 

[Attornies— Potmore  if  T.,  and  SeargUl,'] 


Wells 

V. 

Ceopts. 


The  Right  Honourable  Sir  L.  SiiadwelLi  Knight,  v.  Hut-      Ike.  17M. 

CHINSON. 

Action  on  the  case,  for  obstructing  an  ancient  light  to  a  reTenimier 
the  injury  of  the  plaintiiTs  reversionary  interest.     This  J^Y  for  ^" 
was  a  second  action  for  the  obstructing  the  same  light,  ■tnicting  an 
for  which  the  plaintiff  recovered  in  the  case  of  Shadwell,  the  injury  of  Ua 
Knt.  V.  Hutchinson,  reported  ante  (a).     The  declaration  Ji^Jl^'TSolh. 
was  exactly  in  the  same  form    except  that  the  time  of  the  *^<^t>on  ^f 

.  not  remoTed:— 

obstruction  in  this  case  was  stated  to  be  from  the  28th  BeU,  that  he 
day  of  November,  1828,  to  the  time  of  the  commencement  awcond  action 
of  the  present  action.     Plea — Judgment  recovered  for  the  Scfjf^*^^ 
"  same  identical  grievances."    Replication — ^I'hat  the  re-  Jury  to  hh  re- 
covery in  the  former  action  was  not  for  the  **  same  identi-  terett,  and  that, 

^«l  «M:A«*».«r.Ao  •»  **  *■•"*  taken, 

cal  grievances.  whether  thb 

An  admission  was  put  in,  by  which  the  parties  admitted  ^^  "Mme 

identiGal  srier- 

that  the  obstruction  of  the  light  was  in  just  the  same  state  ance"  for  which 
as  at  the  time  of  the  former  action;  and  that  it  had  not  ly  recovered,"** 
been  increased,  altered,  or  removed.  ^^  "^^P?" 

wat  entitieQ  to 
a  verdict 

Campbell^  for  the  plaintiff,  contended,  that  the  continu- 
ance :  of  a  nuisance  was  a  fresh  injury,  for  which  the  rcr 
versioner  had  a  fresh  cause  of  action. 

» 

(a)  Vol.3,  p. 616. 
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c/.  WiUia^nSy  for  the  defendant. — I  do  not  dispute  that 
Shaowbll      ^^^  ^^  ^  grievance;  but  the  replication  takes  bsae  that 

V-  the  grievances  in  the  plea  mentioned,  and  the  several 

Hutchinson.         ,    *=*  1,1 

grievances  in  the  declaration  mentioned,  are  not  the  same 

identical  grievances.  Now,  the  grievance  is,  what  the  par- 
ty does ;  and  the  allegation  therefore  is,  that  this  is  not 
the  self  same  act«  However,  the  admission  states  that  the 
act  done  is  identically  the  same,  and  the  legal  consequences 
of  the  act  are  not  raised  on  the  record,  as  the  only  issue 
they  have  taken  is,  that  the  act  done  is  not  the  same. 

Lord  Tenterdbn,  C.  J. — The  plaintiff,  by  his  declara- 
tion, complains  of  an  injury  occasioned  by  the  continuance 
of  the  obstruction  of  this  light,  from  November,  18t^8^  to 
the  commencement  of  the  present  action.  That  is  the 
grievance  he  complains  of  now,  and,  unless  I  could  say, 
that  the  grievance  during  that  time  is  the  same  grievance 
as  the  obstructing  the  light  between  two  other  and  earlier 
dates,  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiffs — Damages,  lOU 

Campbell f  and  Coleridge ^  for  the  plaintiff* 

J*  WilUanUf  and  Curwood,  for  the  defendant. 
[  Attomiea — Lake  ^  Co,,  and  Eieke.^ 


In  the  ensuing  Term,  Curwood  moved  for  a  new  trial; 
and  contended,  that  there  was  no  real  substantial  damage 
to  the  reversion,  but  only  an  ideal  damage,  for  which 
the  reversioner  had  recovered;  and  that  the  continuance 
of  the  obstruction  caused  no  new  damage  to  the  reversion, 
although  it  did  to  the  possession.  But  the  Court  refused 
the  rule. 


EASTER  TERM*  II  GEO.  IV. 


COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  in  London,  after  Easter 

Term,  1830. 

BEFORB  LORD  CHIEF  JUSTICE  TINBAL. 


ness. 


Davis  r.  Dale.  •'"^  5'*- 

In  the  oourse  of  the  plaintiff's  case,  it  became  necessary  if  a  person  bav- 
to  give  in  evidence  certain  written  agreements ;  and  for  |rfli^„*^^e^^ 
the  purpose  of  producing  them,  a  person,  who  held  them  '^J^"**^  *** 
as  an  agent,  was  called.    He  had  been  served  with  a  svh^  on  the  trial  of 

■,.,.1.  .  a  cause,  he  may 

fosna  duces  tecum  ;  but,  on  his  appeanng —  be  called  on  to 

put  them  in 
without  being 

WUde,  Serjt,  for  the  plaintiff,  proposed  to  call  on  him  >woni  aa  a  wit- 
to  put  in  the  papers  without  being  sworn  as  a  witness  in 
the  cause. 

Ludlow  and  Bampas,  Serjts.,  objected  to  this  course  of 
proceeding;  they  submitted  that  a  person  could  not  be 
called  to  produce  papers,  without  being  sworn  as  a  wit- 
ness. 

WildCf  Serjt.,  and  Folleti,  in  answer  to  the  objection. — 
Two  cases  have  been  decided  on  the  subject :  one  was 
a  case  in  which  a  justice  of  the  peace  was  called  to  pro- 
duce an  information  taken  before  him;  and  it  was  held, 
that  the  parties  calling  for  the  paper  were  not  compella- 
ble to  examine  the  justice  as  a  witness,  but  might  prove 
the  information  in  any  other  way.  In  the  other  case,  Mr. 
Justice  Gaselee  allowed  an  attorney  to  be  called,  to  pro- 
duce certain  papers,  without  compelling  the  party  who 
called  him  to  have  him  sworn  as  a  witness. 
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Ludlow,  and  Bompas,  Seijts.,  in  reply^  ccmtendedy  that 
the  course  pursued  by  the  party  calling  such  a  penoo, 
assumed  that  he  was  in  possession  of  the  papers  required, 
which  assumption  they  had  no  right  to  make,  but  couM 
only  ascertain  the  fact  by  putting  the  question  to  him;  tnd 
the  putting  of  that  question  would  clearly  render  luini 
witness,  and  entitle  the  other  side  to  cross-examine. 

TiNDAL,  C.  J. — If  the  question  were  now  submitted  to 
me  as  a  new  question,  I  should  know  how  to  decide  it; 
but,  I  am  told,  that  there  are  cases  on  the  subject;  and 
though  the  report  of  those  cases  has  not  been  quoted,  yet 
I  have  no  doubt  that  they  have  been  correctly  stated  bf 
the  counsel;  and,  under  these  circumstances,  I  shall  pre- 
fer following  the  practice  of  others,  to  laying  down  aoy 
new  rule  of  practice  myself. 

The  papers  were  then  allowed  to  be  put  in  without  the 
party  who  produced  them  being  sworn. 

Verdict  for  the  plaintift 

Wilde,  Serjt.,  and  Follett,  for  the  plaintiflFl 
Ludlow,  and  Bompcu,  Serjts.,  for  the  defendant. 
[Attomies — Uendentmy  and  Baitye  4*  Co  J] 

See  the  cases   of    Simpfon    v.      472 ;  and  PAi//i/w  v.  £oflr«r,  1  Esp 
^SffiiiA,  Roscoe  on  Evidence,  p.  76»      N.  P.  0*  355. 
Hex  V.  Brooke,  2  Starkie,  N.  P.  C. 
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Adjourned  Sittings  at  Westminister  after  Trinity 

Term,  1830. 


Proctor  v.  Harris.  t  ,  ^  , 

July  3rd. 

Action  for  an  injury  sustained  by  the  plaintiff  in  con-  a  publican, 
sequence  of  his  having  fallen  into  a  space  occasioned  by  J^^  f^the'foot 
the  opening  of  a  trap  door  in  the  foot  pavement,  in  front  pavement  of  the 
of  the  house  of  the  defendanti  who  was  a  publican,  and,  into  a'ceiur 
at  the  time  of  the  injury,  bebg  lamp-light  in  the  evening,  hou^iTllound, 
had  just  had  a  butt  of  beer  let  down  by  the  aperture  in  ''*>«» ^ «"«» »^ 

*         ^  ^  i/  X-  to  conduct  hi« 

question  into  his  cellar.  bunncn  wUh 

such  a  degree  of 
care  at  will  pre- 

TiNDAL,  C.  J.,  in  summing  up,  said— The  question  is,  JT^i^r^I 
whether  a  proper  degree  of  caution  was  used  by  the  de-  inghinaaeifwith 

.  an  ordinary  de* 

fendant.  He  was  not  bound  to  resort  to  every  mode  of  gree  of  care» 
security  that  could  be  surmised,  but  he  was  bound  to  use  a'nyii^ury^by^it 
such  a  degree  of  care  as  would  prevent  a  reasonable  per- 
son, acting  with  an  ordinary  degree  of  care,  from  receiving 
any  injury.  The  public  have  a  right  to  walk  along  these 
footpaths  with  ordinary  security.  It  may  be  said,  on 
the  one  hand,  that  these  kinds  of  things  must  be,  and  that 
trade  cannot  be  carried  on  without  them;  but,  on  the 
other  hand,  it  must  be  understood,  that  as  they  are  for 
the  private  advantage  of  the  individual,  he  is  bound  to  take 
proper  care,  when  he  is  using  his  cellar,  to  prevent  injury. 
With  respect  to  the  plaintiff,  you  will  have  to  consider 
whether  there  was  so  little  care  and  caution  on  his  part, 
that  he  was  himself  guilty  of  negligence  in  running  into 
the  danger.  If  there  had  been  sufficient  light,  most  likely 
it  would  have  prevented  him  from  falling  in.  A  more  in- 
firm person  might  have  sustained  a  greater  injury  than  it 
appears  the  plaintiff  has  received.  The  question  is,  whe- 
ther you  think  this  flap  was  in  the  nature  of  a  nuisance^ 
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used  in  the  manner  it  was,  and  whether,  looking  to  all  the 
circumstances,  the  plaintiff  fell  in,  owing  to  the  n^igence 
and  cacelessness  of  the  defiondant*  in  not  aufficientlj  pro- 
tecting the  place  at  this  hour,  being  after  dark.  If  you 
think  so,  you  will  find  for  the  plaintiff.  But,  if  you  think 
that  the  plaintiff  did  not  himself  use  due  caution  in  the 
matter,  then  you  wiU  give  your  verdict  for  the  defendant. 


Verdict  for  the  plaintiff,  damagea  5/. 

BampoMf  Segt,  and  Hutehinsan,  for  the  plaintiff. 
Spankie,  Serjt.,  and  FoBeti,  for  the  defendant. 

f Attornies— D.  Daviei,  and  Tawmend.^ 

See  the  case  of  Daniels  y.  Potter,  ante,  p.  262. 


Adjourned 


m  Landam,   ^ter   Trinity 
Term,  1830. 


J^y  9'A-  Broad  v.  Thomas. 

thereli  noVan  ^^^  plaintiff  sued  as  the  surviving  partner  of  a  Mr. 

custom  in  Loa-  Richardson,  with  whom  he  had  carried  on  the  business  of 

a^ship'owDer  ii  ^  broker,  and  sought  to  recover  against  the  defendant,  the 

bound  to  pay  captain  of  a  ship  called  the  Betsey,  a  certain  sum  of  mo- 

commisaion  to  '  *  ^ 

a  broker  who      ncy,  as  a  remuneration  for  the  services  of  the  firm,  in  en- 
deavouring to  obtain  a  freight  for  that  vessel.     It  appear- 
^M^ry  .TgnTd  ^^  ^^^  *«  defendant  had  given  to  Messrs.  Richardson 

by  iuch  owner, 

coniisting  of  a 

paper  partly 

printed  and  partly  written,  referring  to  the  principal  rate  of  freight,  but  containing  the  tmrdt  **  tai»- 

ject  to  the  usual  cUuiei  in  this  trade,"  although  a  charter-party  be  prepared,  which  would  have 

been  executed  but  for  the  refusal  of  the  owner  to  undertake  the  voyage.     Nor  in  such  case  is  the 

broker  entitled  to  recover  any  rtmnneratifna  for  his  work  and  labaur. 


obtains  the  sig^ 
nature  of  a 
merchant  to  on 
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and  Broad,  a  paper  in  the  following  terms,  which  paper         1^30. 
was  partly  a  printed  form,  having  certain  parts  filled  up        broad 

in  writing: —  <»• 

Tbomas. 

**  Grentlemen — I  hereby  authorize  you  to  charter  my 
Teasel,  the  Betsey,  of  one  hundred  and  sixteen  tons,  lying 
at  Horsleydown,  for  a  voyage  to  the  Canaries  and  back  to 
London,  at  S2s*  per  tan  for  barilla,  4&s.  per  tan  for  wine, 
7Qr.  for  orchiUa  or  rock  moss,  5/.  per  cent,  primage,  and 
ten  guineas  gratuity  for  the  outward  goods;  pilotage  to 
the  Downs  and  extra  lights  pud  as  customary;  thirty-five 
days  for  loading  at  the  Canaries  and  unloading  in  Lon- 
don, subject  to  the  usual  clauses  in  this  trade.  This,  au- 
thority to  hold  good  until 

WSUam  Thomas. 


tt 


London,  8th  July,  1829. 


"To  Messrs.  Richardson  and  Broad,  Ship  agents,  1, 
Ten-court,  Fenchurch  Street." 

Messrs.  Richardson  and  Broad  applied  to  Mr.  Emden, 
a  merchant,  who  agreed  to  the  terms  proposed  in  the  pa- 
per, and  signed  bis  name  under  that  of  the  defendant. 
Upon  this,  a  charter-party  was  prepared,  according  to 
those  terms ;  but  the  defendant  refused  to  sign  it,  when  it 
was  tendered  to  him,  saying,  according  to  the  evidence 
of  a  lad  called  on  the  part  of  the  plaintiff,  that  he  uu» 
willing  to  pay  the  brokers,  but  he  had  another  freight 
offered  him,  and  he  could  not  go  the  voyage  in  question. 
This  charter-party  was  not  produced. 

Mr.  Emden,  the  merchant,  was  called  as  a  witness,  and 
stated,  that  he  was  ready  to  have  performed  his  contract, 
in  every  sense  of  the  word,  if  the  defendant  had  been  will- 
ing to  execute  the  charter-party.  He  added,  that  the 
same  brokers  afterwards  procured  him  another  vessel. 

On  the  part  of  the  plaintiff,  several  brokers  were  called. 
One  of  them,  a  Mr.  Arnold,  stated,  that,  in  his  experi- 
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encCi  where  a  memorandum  was  drawn  out,  having  all  the 
substantial  particulars^  such  as  the  rate  of  freight,  the 
number  of  landing  days,  and  all  the  leading  parts  of  a 
charter-partyi  reduced'  into  writing,  and  leaving  only  the 
technical  parts  to  be  supplied  by  the  broker,  the  practice 
was  for  the  broker  to  hold  the  captain  responsible,  wh»« 
the  refusal  to  execute  the  agreement  was  on  the  part  of 
the  ship  owner. 

Another  broker,  a  Mr.  Barry,  stated,  that  5L  per  ead. 
on  the  amount  of  freight  was  the  usual  commission  oo  a 
voyage  to  the  Canaries,  and  that  the  broker  was  always 
paid  when  such  a  paper  as  that  in  question  had  been  sign- 
ed/ and  the  owners  afterwards  refused  to  execute  the  char- 
ter-party. On  his  cross-examination,  the  witness  stated, 
that  he  knew  of  fifty  instances  of  the  kind,  though  he 
could  not  recollect  the  names  of  any  of  the  cases;  that  he 
had  himself  a  disputed  case  of  the  sort  in  Ireland,  which 
was  decided  in  his  favour;  he  added,  that  printed  papers, 
like  the  paper  in  question,  had  been  in  use  to  his  know- 
ledge for  about  eighteen  years,  and  that  it  was  usual  to 
pay  the  commission  if  the  memorandum  or  authority  was 
signed  by  the  merchant  and  the  owner. 

Another  broker,  named  Sowerby,  stated,  that  where 
such  a  memorandum  was  signed,  the  practice  was  for  the 
broker  to  receive  5/.  ^per  cetU*  commission,  and  that  an  in- 
stance of  the  kind  had  occurred  to  him  about  a  year  before. 
On  his  cross-examination,  he  was  unable  to  mention  any 
other  specific  instance.  On  his  re-examination,  he  said, 
that  where  a  charter-party  was  signed  and  broken  off  by 
the  captain,  it  was  the  practice  to  pay  commission. 

TiNDAL,  C.  J.— There  is  no  doubt  that  the  right  of  the 
broker  to  commission  attaches  as  soon  as  the  charter- 
party  is  signed,  and  the  question  is,  whether  this  memo- 
randum amounts  to  a  charter-party. 

Taddp,  Serjt.,  for  the  plaintiff,  in  opening  the  case,  re- 
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feired  to  Hamond  v.  Holiday  (a),  in  which  Lord  Wtfu- 
fotd^  then  Lord  Chief  Justice  Besi^  is  reported  to  have 
said: — '*  The  law,  as  it  relates  to  eammission,  I  take  to  be  v. 

this — a  man  n^ust  do  all  that  is  required  of  him^  before         ^o^^"* 
he  is  entitled  to  charge  for  it:  but,  although  he  does  not 
do  the  whole,  yet  he  may  be  entitled  to  remuneration  in 
proportion  to  what  he  has  done/* 

Wilde^  Serjt,  then  addressed  the  Jury  for  the  defend- 
ant*— A  man  employs  a  broker  to  advance  and  protect  his 
interests.  The  question  in  this  cause  is,  whether,  when 
there  is  no  contract  between  the  merchant,  who  is  to  sup- 
ply the  freight,  and  the  owneY  who  is  to  carry  the  goods 
to  earn  the  freight,  the  broker  is  entitled  to  charge  com- 
mission. The  paper  relied  on  is  no  more  a  charter-party 
when  signed,  than  an  authority  to  make  an  agreement  is 
the  agreement  itself.  The  words  used  in  it  are,  **  subject 
to  the  usual  clauses f'  and  not  on  the  usual  terms.  Is  there 
to  be  no  room  for  penitence  on  the  part  of  the  owner.  Is 
he  to  have  no  option  as  to  the  merchant.  The  paper  in 
question  is  merely  an  authority;  and  there  b  no  pretence 
for  calling  it  a  charter-party.  As  to  the  conversation  in 
which  the  defendant  is  stated  to  have  said,  that  he  would 
pay,  before  he  had  been  told  that  the  brokers  had  done 
any  thing  for  the  money,  it  must  be  taken,  that  more  pass- 
ed than  is  given  in  evidence :  and  this  appears  from  the 
mode  of  conducting  the  plaintiff's  case.  If  it  were  intend- 
43d  to  rely  upon  the  promise  to  pay,  why  was  all  the  evi- 
dence produced  with  respect  to  the  right  to  commission. 
The  evidence  of  the  brokers  who  have  been  called  on  the 
part  of  the  plaintiff,  is  very  loose  and  inconclusive  on  the 
subject. 

For  the  defendant,  several  brokers  were  called. — The  first 
was  a  Mr.  Pirie,  who  stated,  that  he  had  been  a  broker 

(a)  Vol.  1,  of  these  Reports,  p.  384. 
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for  thirty  years ;  and  tbatp  accMrding  to.bis  experience,  com- 
mbsion  was  not  due  if  the  charter-party  was  not  agreed. 
He  stated,  also,  that  he  had  bad  memoranda  of  agree- 
nent  signed  by  both  parties,  and  a  charter-party  signed  bf 
both  parties,  and  the  matter  had  gone  off,  and  he  had  ne?er 
charged  commission  even  in  such  a  case,  and  had  never 
known  it  paid.  On  his  cross-examination  he  said,  that  he 
did  ngt  know  of  any  instance,  in  which,  under  such  cir- 
cumstances, it  had  been  demanded  and  refused;  that  he 
never  saw  a  paper  like  that  in  questicm  so  signed  before, 
and  that  the  practice  in  London  was,  to  take  a  verbal  au- 
thority and  then  prepare  an  agreement  to  be  signed,  and 
afterwards  get  a  charter-party  prepared  by  a  notary.  Li 
answer  to  questions  from  the  Lord  Chief  Justice,  he  said, 
that  it  was  usual  to  communicate  to  the  owner  the  name 
of  the  merchant,  and  that  be  had  a  right  to  object  to  the 
solvency  of  the  merchant;  and  also  that  it  was  usual  to  have 
clauses  in  the  charter-party,  shewing  when  and  how  the 
freight  was  to  be  paid* 

Another  broker,  named  Massoa,  was  then  called,  who 
said,  he  had  been  a  brokei!  twenty-three  years,  that  it  was 
not  usual  to  charge  commission  if  a  charter-party  was  kmt 
signed;  and  that  the  name  of  the  merchant  was  always  com- 
municated before  the  charter-party  was  considered  as  con- 
cluded. On  his  cross-examination,  he  stated,  that  coramis- 
sion  was  not  due  where  a»  agreement  was  signed  by  both 
parties,  and  the  matter  went  off  by  the  refusal  of  the  own- 
er to  carry  ii  into  effect;  and  instanced  a  case  of  his  own, 
in  which  he  detained  the  ship's  papers  on  a  claim  of  lien 
for  conunission,  he  having  prepared  the  heads  of  a  char- 
ter-party, which  were  signed  by  both  parties,  and  the 
charter-party  itself  prepared  and  engrossed,  and  both 
draft  and  engrossment  read  over  to,  and  approved  by,  both 
parties,  and  the  voyage  actually  begun ;  and  on  an  actaon 
being  brought  against  him,  his  claim  of  lien  was  not  allow- 
ed, and  the  plamtiff  had  a  verdict.  He  further  stated, 
that  it  was  always  the  course  to  sign  an  agreement  previ- 
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OU9  to  the  charter-party ;  that  he  had  known  owners  break        18^- 
off  a  treaty^  because  they  disliked  the  voyag)e»  and  consi- 
dered the  expenses  higher  than  they  at  first*  expected ; 
twt  he  could  not  recollect  any  instance  where  the  owner 
xefused,  because  he  could  get  a  better  freight 

Another  witness  was  then  called,  who  stated  that  he 
was  present  at  a  conversation  between  Messrs.  Richard- 
son and  Broad  and  the  defendant,,  in  which  nothing  was 
said  about  his  having  previously  promised  to  pay  them ; 
bat  in  which  he  said  he  would  not  pay,,  and  they  replied* 
that  they  would  make  him;  upon  which  he  told  them  that 
they  might  do  their  best,  for  he  shoukl  not  go  the  voy** 
age  in  question;  his  owners  had  engaged  him  to  go  else-^ 
where,  and  he  could,  not  ga  This  witness,  who  was  also 
a  broker,  said,  thai  it  was  not  usual  to  pay  convmission* 
unless  the  vessel  was  actually  loaded* 

« 

Taddf,  Seijt.,  in  reply. — The  broker  is  to  be  paid  at 
the  time  when  there  is  a  binding  contract;  and  no  lawyer 
can  doubt  that  this  paper  constitutes  a  binding  contract* 
which  might  be  declared  on  if  no  other  were  prepared* 
The  flignature  of  Emden  to  this  paper  was  sufficient  to> 
enable  the  defendant  to  sue  him.  The  question  is,  whe- 
ther there  was  a  binding  contract,,  by  which  Emden  the 
■aercbant  could  be  fixed ;  for,  if  there  was*  then  the  bro- 
ker  is  entitled  to  be  paid  for  having  done  that  for  his  prin- 
cipal which  would  bind  the  adverse  party.  There  was  nty 
doubt  as  to  Emden*s  responsibility ;  there  is  no  objection 
made  on  that  ground,  nor  was  it  ever  alleged  as  a  reason 
for  not  completing  the  arrangement. 

TiHDAL,  C.  J.,  (in  summmg  up). — This  action  is  bieught 
to  recover  a  customary  commission  of  5L  per  eeid.  It  ia 
claimed  as  a  cuitammry  payment ;  for,  if  an  action  were 
brought  by  a  broker  for  his  work  and  labour,  in  many 
cases  the  remuneration  on  a  quantum  meruk  wouUL  fall 
very  far  short  of  the  amount  of  commission.    There  are 
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different  degrees  of  labour  in  different  cases,  and  for  these 
the  charge  o£  commission  creates  an  average  payment. 
The  customi  as  far  as  it  is  proved,  most  be  grounded  on 
this,  that  the  claim  of  commission  attaches  wherever  theie 
b  a  binding  contract  for  the  freight.  The  question,  and 
the  only  question  referring  to  the  custom  which  has  been 
proved  is,  whether  enough  has  been  done  in  the  particu- 
lar case,  by  the  particular  party,  to  bring  him  within  the 
rule.  It  seems  to  be  the  case,  at  least  there  is  no  evidence 
to  the  contrary ;  and  therefore  it  may  be  assumed,  for  the 
purposes  of  this  cause,  that  when  the  charter-party  is  ac- 
tually signed,  the  broker  is  entitled  to  conuniasion.  It  is 
clear  that  the  paper  in  question  is  not  a  formal  charter- 
party.  It  is  a  mere  authority,  commencing  as  an  authority 
to  the  brokers,  written  by  the  owner,  not  contemplating 
that  it  would  be  signed  by  the  merchant,  but  contemplat- 
ing some  further  instrument  to  contain  the  terms  between 
the  parties.  It  contains  the  words,  **  subfect  to  the  tumal 
clauses  in  this  trade*^  Now,  not  one  of  these  clauses  is 
inserted  in  the  body  of  the  paper*    There  are  also  the 

words,  **  this  authority  to  hold  good  until ^^     It  seems 

to  have  been  very  loosely  drawn,  as  there  is  a  blank  left 
for  the  time  during  which  it  was  to  be  in  force.  Unless 
it  was  signified  to  Thomas,  the  defendant,  that  this  caor 
tract  was  signed  by  Emden,  the  merchant,  it  cannot  be 
considered  as  binding  between  the  parties.  This  paper, 
therefore,  not  being  a  charter-party,  the  question  for  you 
will  be,  whether,  upon  the  evidence  which  has  been  laid 
before  you,  you  are  satisfied  that  there  is  a  custom  in  the 
city  of  London,  that  the  mere  circumstance  of  the  signa- 
ture of  the  merchant  to  the  authority  to  the  broker,  with- 
out the  execution  of  any  charter-party,  shall  be  sufficient 
to  bind  the  captain  to  pay  commission.  The  charter-par- 
ty which  was  prepared  has  not  been  produced;  we  can- 
not, therefore,  judge,  whether  it  was  properly  drawn  up, 
or  whether  it  relates  to  this  transaction  at  all.  The  autho- 
rity appears  to  be  dated  on  the  8th  of  July,  and  there  is 
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certainly  evidence  on  the  part  of  the  plaintiff,  that,  on  the 
9th  July,  the  defendant  said,  in  conversation,  that  he  was 
ready  to  pay  the  brokers;  but,  it  will  be  for  you  to  say, 
whether  that  is  correct,  connecting  it  with  the  inference 
▼ery  strongly  to  be  drawn  from  the  evidence,  on  the  part  of 
the  defendant,  of  what  occurred  in  a  subsequent  conversa- 
tion, in  which  no  reference  was  made  to  any  previous  promise 
to  pay  having  been  made.  But  it  does  not  much  matter 
whether  it  is  correct  or  not,  because  the  commission  is 
claimed  sis  a  customary  payment,  and  it  does  not  seem  to 
me,  that  an  unguarded  expression,  used  while  the  party 
was  ignorant  of  whether  he  was  liable  to  pay  or  not,  will 
be  suflSdent  to  make  him  liable,  if  it  appear  afterwards 
that  the  broker  was  not  entitled  to  receive  it.  It  seems  to 
me,  that,  unless  the  owner  knows  the  authority  he  gives  to 
his  broker  will  be  made  use  of  as  the  contract  between 
the  parties,  the  agent  who  so  uses  it  exceeds  his  authority, 
and  the  owner  will  not  be  bound  by  his  act.  One  instance 
of  course  will  not  prove  a  custom,  because  the  very  ob- 
ject of  a  custom  is  to  supersede  the  necessity  of  making 
agreements  between  the  parties,  from  the  presumption 
which  arises  from  the '  uniformity  and  generality  of  the 
practice  on  the  subject.  If  you  think  there  is  no  such 
custom  as  that  which  the  plaintiff  sets  up,  then  you  will 
find  your  verdict  for  the  defendant,  but  if  you  think  that 
such  a  custom  has  been  proved,  then  you  will  find  for  the 
plaintiff,  and  give  him  the  amount  of  16/.  9s, 

Verdict  for  the  defendant. 

Taddift  Seijt.,  and  FoUeti,  for  the  plaintiff. 
Wilde,  Serjt.,  and  R.  V.  Richards,  for  the  defendant. 
[AUonues^H*  Wkiie,  and  Burford,'] 


Vide  the  case  of  Dalion  ▼.  Ir-     ties  there  referred  to. 
vm,  ante,  p.  2d9,  and  the  authori-         In  the  case  of  Reed  ▼.  Ranfif  10 
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B.  &  C.  438,  it  was  held,  that 
where  a  broker  had  negotiated 
the  hire  of  a  vessel,  and  a  memo- 
randum for  a  charter  was  signed 
by  the  parties,  but  the  bargain 
afterwards  went  off,  and  the  ship 


was  not-  emj^yed,  the  broker 
could  not  maintain  an  adim 
agsdnst  the .  ship  owner,  to  nciH 
yer  the  commission,  or  a  GODpes- 
sation  for  his  work  and  iabovr. 


Or/.  23rd. 

In  an  action  to 
recover  back 
money  paid  by 
a  banker  on  a ' 
check,  and  af- 
terwardi  allow- 
ed to  his  cus- 
tomer, on  a 
suggestion  that 
the  check  had 
been  forged;  the 
question  in  such 
action  bcbg, 
whether  the 
check  in  fact 
was  a  genuine 
instrument  or 
not? — ^the  notes 
of  the  magis- 
trate's clerk,  of 
statements 
made  by  the 
customer  on  a 
charge  against 
the  person  sup- 
posed to  have 
forged  the 
check,  are  re- 
ceivable in  evi- 
dence, though 
his  deposition 
was  afterwards 
regularly  signed 
pursuant  to  the 
statute. 


Wii/UAJtfS  lufid  Qthers  t.  WoodwakDj  Gent 

Assumpsit  to  recover  back  a  sum  of  150/.  bemg  the 
amount  of  a  check,  purporting  to  be  sifrned  by  the  defend- 
ant, which  the  plaintiffs,  who  were  bankers,  had  paid,  and 
afterwards  allowed  him  in  account,  on  a  suggestion  that 
the  check  was  a  forgery. 

On  the  part  of  the  plaintiffs,  one  of  their  cashiers  wu 
called,  who  swore  that  he  believed  the  signature  to  the 
check  in  question  to  be  in  the  defendant's  hand-writing; 
and  be  further  stated,  that,  cm  Monday,  the  5th  Novem- 
ber, the  check  having  been  paid  on  Saturday,  die  Srd,  the 
defendant  came  to  the  banking-house,  and  stated,  that  the 
signature  was  not  his,  and  offered  to  make  oath  of  the 
fact.     On  his  cross-examination,  he  said,  that  the  plsiDtiifi 
supplied  their  customers  widi  printed  forms  of  checks;  and 
that  the  latter  generally  drew  on  them  by  such  checb; 
and  that,  by  a  printed  notice,  they  specially  desired  that 
their  customers  would  use  them;  but  that,  notwithstand- 
ing, it  was  their  practice  to  pay  written  checks,  if  thej 
thought  the  signature  genuine.     It  further  appeared,  that 
the  defendant  had  represented  to  the  bankers  that  the 
check  had  been  written  on  a  piece  of  paper  containing  his 
signature,  which  was  lying  in  his  office,  by  a  person  nam- 
ed Jones,  who  was  his  clerk.    This  last  representation  was 
made  after  Jones  had  been  taken  into  custody,  on  a  charge 
of  having  forged  the  check.     In  consequence  of  what  tbe 
defendant  said,  on  the  Monday,  to  the  bankers,  they  caus- 
ed the  following  entry  to  be  made  on  the  credit  side  of  bis 
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account  in  their  books:  "  November  5tb,  1827,  Charles 
Woodward,  by  Williams  &  Co.,  for  forged  check,  164/."        Williams 

The  defendant  was  the  secretary  to  one  of  the  London  •* 

Gas  Companies,  of  which  one  of  the  plaintiffs  was  the  trea- 
surer, and  Jones  was  in  the  constant  habit  of  going  back- 
ward and  forward  from  the  defendant  to  the  banking- 
house,  on  the  business  of  the  company.  The  bankers' 
clerk,  who  was  examined,  was  not  able  to  mention  any  in- 
stances in  which  the  plaintiff  had  sent  chedis  not  in  the 
printed  form. 

Mr.  Hobler,  the  chief  clerk  at  the  Mansion  Home,  was 
called  as  a  witness,  and  produced  his  nunutes  of  the  evi- 
dence, given  before  the  Lord  Mayot,  on  the  examination 
of  Jones,  and  was  ask^d  to  read  his  account  of  what  was 
then  said  by  the  defendant 

Russell^  Serjt,  having  ascertained  from  the  witness  that 
depositions  had  been  prepared  and  signed  by  the  wit- 
nesses, objected  to  the  reading  of  the  origilial  itifinates,  on 
the  ground  that  the  best  evidence  was  the  account  reduce 
ed  into  the  form  of  a  regular  deposition,  and  signed  by  the 
party,  pursuant  to  the  provisions  of  an  Act  of  ParHament. 

TiNDAL,  C  J.— I  think  it  is  admissible.  It  is  impcHTtant 
to  see  whether  this  gentleman  has  at#ays  given  the  same 
account,  or  has  occasionally  given  different  accounts  of  the 
transaction. 

The  clerk  who  paid  the  check  was  examined  before 
the  Grand  Jury,  on  an  indictment  for  forgery  against 
Jones,  but  had  since  become  insane,  and  could  not  there- 
fore be  examined  at  the  trial.  The  defendant  aho  went 
before  the  Grand  Jury.  The  bill  was  returned  by  them, 
*«  Not  found." 

Wilde,  Serjt.,  for  the  plaintilb,  referred  to  Young  v. 
Groie,  12  B.  Moore,  484,  as  an  authority  to  shew  that  the 

A  a2 


CASES  AT  NISI  PRIUS» 

bankers  were  justified  in  paying  a  check,  which  contained 
WILLIAM!     »  genuine  signature. 


0. 
WoODWAKa 


Russell 9  Serjt.y  for  the  defendant. —  Youmg  t«  GroU 
has  nothing  to  do  with  the  present  question.  That  was 
the  case  of  a  blank  check  signed. by  the  customer,  which 
was  fiOed  up  by  a  clerk,  in  such  a  way  as  to  leave  room 
for  the  insertion  of  a  larger  sum.  But  the  real  question 
in  this  case,  as  I  conceive,  is,  whether  the  plainttflb  are  at 
liberty,  on  the  state  of  fects  proved,  to  recal  and  retract  a 
payment  made  by  them  on  the  5th  of  November.  They 
have  undertaken  to  shew,  that  there  was  no  forgery  at  all. 
They  have  brought  this  action  in  consequence  of  the 
Grand  Jury's  having  thrown  out  the  bill  for  forgery,  as 
they  infer,  from  that  circumstance,  that  a  Jury  here  will 
say  that  the  check  was  a  genuine  instrument. 

TiNDAL,  C.  J. — ^Thts  is  an  action  brought  to  recover  a 
sum  of  154/.,  which  the  plaintiffs  say,  they  have  paid  under 
a  mistake.  In  point  of  fact,  the  question  is,  whether,  up- 
on the  evidence,  they  are  at  liberty  to  claim  that  money 
again,  and  that  will  depend  upon  whether  the  instrument 
was  genuine  or  not;  for,  if  it  was  genuine,  and  they  found 
it  out  afterwards,  they  might  rescind  the  payment.  The 
burthen  of  proof  is  on  the  plaintiffs.  It  is  for  them  to  shew, 
in  this  case,  that  the  instrument  was  genuine.  An  instru- 
ment is  as  much  a  forgery,  if  the  name  has  an  order  for 
payment  written  over  it,  without  any  intention  in  the  sign- 
er that  the  signature  should  authenticate  the  instrument, 
as  if  the  whole  is  forged.  There  is  no  positive  affirmative 
evidence  that  the  defendant  had  ever  authorized  Jones  to 
draw  checks  for  him. 

The  Jury  found  a  verdict  for  the  plaintiffs,  but  said, 
that,  in  their  opinion,  there  was  not  any  imputation  on  the 
character  of  the  defendant. 
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WiUe^  Serjty  and  R.  V.  Richards^  for  the  plaintiffs. 
Russell,  and  Jones,  Serjts^  for  the  defendant.  Williams 

[Attomies^  Go/es,  and  In  PenanJ] 


Stephens  v.  Myers.  juiy  uth. 

ikSSAULT.    The  declaration  stated,  that  the  defendant  A.  was  advanc- 
threatened  and  attempted  to  assault  the  plaintiff.     Plea—  «fng  .SiSaT/" 

Not  ffuilty.  ^>*  *n  intttk- 

.     ,  ,  ,  tion  to  strike  B., 

It  appeared,  that  the  plaintiff  was  acting  as  chairman,  at  so  that  bis  bioir 
a  parish  meeting,  and  sat  at  the  head  of  a  table,  at  which  ^Mt  imm^-' 
table  the  defendant  also  sat,  there  being  about  six  or  seven  IJ**?^^*^^?*  * 

'  ^  B.,  if  he  had  not 

persons  between  him  and  the  plaintiff.     The  defendant  been  stopt:— 

*       ,         ,  Held,  that  it 

havmg,  in  the  course  of  some  angry  discussion,  which  took  was  an  assault 
place,  been  very  vociferous,  and  interrupted  the  proceed-  SoMCatthT' 
ings  of  the  meeting,  a  motion  was  made,  that  he  should  be  particuif^  mo- 

1.1  .  1  ment  when  A. 

turned  out,  which  was  carried  by  a  very  large  majority,  was  stopt,  he 

Upon  thb,  the  defendant  said,  he  would  rather  pull  the  e^v^  l^^hk 

chairman  out  of  the  chair,  than  be  turned  out  of  the  room ;  ?Jj^  ^  ^*  ^ 

and  immediately  advanced  with  his  fist  clenched  toward 

the  chairman,  but  was  stopt  by  the  churchwarden,  who  sat 

next  but  one  to  the  chairman,  at  a  time  when  he  was  not 

near  enough  for  any  blow  he  might  have  meditated  to 

have  reached  the  chairman;  but  the  witnesses  said,  that  it 

seemed  to  them  that  he  was  advancing  with  an  intention 

to  strike  the  chairman. 

SpankiSf  Serjt.,  for  the  defendant,  upon  this  evidence, 
contended,  that  no  assault  had  been  committed,  as  there 
was  no  power  in  the  defendant,  from  the  situation  of  the 
parties,  to  execute  his  threat — there  was  not  a  present 
ability — he  had  not  the  means  of  executing  his  intention 
at  the  time  he  was  stopt. 

TiNDAL,  C.  J.,  in  his  summing  up,  said — It  is  not  every 
threat,  when  there  is  no  actual  personal  violence,  that  con- 
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statutes  an  assault,  there  must,  in  all  cases,  be  the  mesns 
of  carrying  the  threat  into  effect.  The  question  I  shall 
leave  to  you  will  be,  whether  the  defendant  was  adyancmg 
at  the  time,  in  a  threatening  attitude,  to  strike  the  chair* 
man,  so  that  his  blow  would  almost  immediately  have  readi- 
ed the  chairman,  if  he  had  not  been  stopt;  then,  though  he 
was  not  near  enough  at  the  time  to  have  struck  him,  yet 
if  he  was  advancing  with  that  intent,  I  think  it  amounts  to 
an  assault  in  law.  If  he  was  so  advancing,  that»  within  a 
second  or  two  of  time,  he  would  have  reached  the  plain- 
tiff, it  seems  to  me  it  is  an  assault  in  law.  If  you  think 
he  was  not  advancing  to  strike  the  plaintiff,  then  only  can 
you  find  your  verdict  for  the  defendant;  otherwise  yoa 
must  find  it  for  the  plaintiff,  and  give  bun  such  damages, 
as  you  think  the  nature  of  the  case  requires. 


Verdict  for  the  plaintiff-— Damages,  la. 

Andrews,  Serjt.,  and  Steer,  for  the  plaintiff. 

Spankie,  Serjt.,  and  Thesiger,  for  the  defendant. 

[Attomies— n/.  2\  if  H.  Baddeley,  and  Baktr,'\ 


Sittings  at  Westminster,  qfter  Mickaelmas  Term, 

1830. 


Nw.ZO. 


Hanway  r.  BouLTBEE  and  Mary  his  Wife. 


False  imprUon-  JL  RES  PASS.     The  first  coimt  of' the  declaration  stat- 

hawker,  went  ed,  that  the  defendant,  Mary,  being  the  wife  of  the  other 

B.  to'.^"^dl  defendant,  on  the  12th  day  of  October,  1829,  seized  and 

and  a  dog  of  B.  laid  hold  of  the  plaintiff,  and  forced  and  comnelled  him  to 

coming  out  of 

the  house,  A«.     go  along  a  Certain  public  highway,  to  the  dwelling-house 

knocked  out  one 

of  its  eyes,  for 

which  B.'s  wife  caused  A.  to  be  apprehended : — Held,  that  it  was  for  the  Jury  to  say,  whether  A 

had  stmek  the  dog  for  liis  own  preservation,  and  fairly  to  protect  himself;  or  whether  it  was  a  witfU 

andmalidous  trespass  on  his  part    To  Justify  the  apprehension  of  an  offender  under  the 

Injuries  act,  7  (k  8  Geo.  4i  c  30,  the  offender  must  be  taken  in  the  fact,  or  on  a  quick  pi 
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of  a  certain  magistrate^  and  then  and  there  imprisoned  him 
&c.  for  the  space  of  six  hours.  The  second  count  stated 
that  the  defendant  Mary,  then  and  still  being  the  wife  of 
the  other  defendant,  assaulted  the  plaintiff.  The  third 
count  stated,  that  the  defendant  Mary,  then  and  still  be* 
ing  the  wife  of  the  other  defendant,  seized  and  took  a  cer- 
tain pack,  and  certain  goods  of  the  plaintiff,  (enumerating 
them).  Pleas — First,  the  general  issue ;  second,  ar  justifica- 
tion under  the  stat.  7  &  8  Geo.  4,  c.  SO  (a).  Replication — 
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9. 

BOULTBCS. 


(a)  As  a  plea  framed  under  this 
act  is  not  to  be  found  in  any  of 
the  printed  collections,  a  copy  of 
it  may  be  acceptable. 

Piea.—And  for  a  further  plea 
in  this  behalf  as  to  making^  an 
assault  upon  the  said  plaintiff, 
and  seizing  and  laying  hold  of 
the  said  plaintiff,  and  forcing 
and  compelling  the  said  plain- 
tiff to  go  from  and  out  of  a  cer- 
tain dwelling-house  of  the  said 
defendant  Richard  Moore  Boult- 
bee,  into  a  cert«n  public  highway, 
andinand  along <fivers  public  high- 
ways, to  the  dwelling-bouse  of  the 
sttd  magistrate,  in  the  said  declara- 
tion mentioned,  and  on  that  occa- 
sion imprisoning  and  keeping  and 
detaining  the  ssdd  pluntiff  in  prison 
for  a  certain  small  space  of  time, 
part  of  the  said  time  in  the  said 
declaration  mentioned,  the  said 
defendants,  by  leave  of  the  Court 
here  for  that  purpose  first  had 
and  obtidned,  according  to  the 
form  of  the  statute  in  that  case 
made  and  provided,  say,  that  the 
said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action 
against  them  the  said  defendants, 
because  they  say,  that  the  sud 
plaintiff  heretofore,  to  wit,  at  the 
said  time  when,  &c.,  to  wit,  in 


the  county  aforesaid,  wilfuUy  com- 
mitted damage  and  injury  to  and 
upon  certain  personal  property  of 
the  said  defendant  Richard  Moore 
Boultbee,  to  wit,  to  and  upon  a 
certain  dog  of  the  said  lUchard 
Moore  Boultbee,  of  great  value, 
to  wit,  of  the  value  of  2/.,  that  is 
to  say,  by  then  and  there  wilfuUy 
beating  and  wounding  the  sud 
dog,  with  a  certain  large  stick  or 
dub,  and  thereby  knocidng  and 
beating  out  one  of  its  eyes,  where- 
by the  said  dog  became  and  was 
greatly  injured  and  damaged,  and 
rendered  of  much  less  value  to  the 
said  Richard  Moore  Boultbie,  the 
said  plaintiff  not  then  and  there 
acting  as  aforesaid  under  a  fair 
or  reasonable  supposition  that  he 
had  a  right  to  do  the  act  afore- 
said, and  the  said  trespass  not  be- 
ing committed  in  hunting,  fishing, 
or  in  the  pursuit  of  game,  con- 
trary to  the  form  of  the  statute  in 
that  case  made  and  provided.  And 
the  said  defendants  further  say, 
that  the  said  plaintiff  was  then 
and  there,  at  the  said  time  when, 
&c*,  found  committing  the  said 
offence  against  the  said  statute, 
whereupon  the  said  defendant 
Mary,  then  and  there  being  the 
wife  and  servant  of  the  sud  other 
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That  the  defendant  Mary,  of  her  own  wrong,  committed  the 
trespass  attempted  to  be  justified. 

It  appeared  that  the  plaintiff,  being  a  hawker  and  ped- 
lar, went  in  tixe  way  of  his  business  with  hia  pack  of  goods 
to  the  house  of  Mr.  Bonltbee,  and  that  a  Scotch  terrier 
dog  of  Mr.  Boultbee  came  out  of  the  house  and  ran  at  the 
pkintiff,  who  with  a  stick  gare  the  dog  a  blow  which 
knocked  out  one  of  its  eyes.  The  plaintiff  then  went 
away,  and  Mrs.  Boultbee  immediately  sent  a  boy  to  fetch 
a  constable.  The  boy  returned  with  the  constablei  and 
Mrs.  Boultbee  directed  them  to  go  after  the  plaintiff  and 
apprehend  him  for  the  injury  done  to  the  dog.  The  con- 
stable and  boy  went  in  pursuit  of  the  plaintiff,  and  ofer- 
took  him  at  a  distance  of  about  a  mile  from  Mr.  BoultWs 
house.  The  constable  took  him  to  Mr.  Boultbee*8,  and 
took  his  pack  from  him,  Mrs.  B.  desiring  the  constable  to 


defendant,  at  the  said  time  when 
&c.,  did  immeiUately  apprehend 
the  8ud  pluniiff,  and  take  lum 
before  a  neighbouring  justice  of 
the  peace,  to  wit,  before  the  said 
magistrate  in  the  said  declaration 
mentioned,  the  same  being  then 
and  there  a  jusUce  of  the  peace  in 
and  for  the  county  and  place 
wherein  the  said  offence  was  so 
committed,  to  be  dealt  with  ac- 
cording to  the  law;  and,  in  so  do- 
ing, the  said  Mary  did  necessarily 
seize  and  lay  hold  of,  and  cause 
the  said  pluntiff  to  be  seized  and 
laid  hold  of,  and  did  necessarily 
compel  and  force  him  to  go  from 
and  out  of  the  said  dwelling-house 
uf  the  said  Robert  Moore  Boult- 
bee, into  the  said  highway,  and  in 
and  along  the  same,  and  the  said 
other  highways,  to  the  dwelling- 
house  of  the  said  magistrate  as 
aforesaid ;  and  the  siud  Mary  did 
then  and  there,  as  such  wife  and 


servant  asaforesaidygiTe  infonsft- 
tion  and  make  complaint  to  tbeoid 
magistrate  against  the  said  plaifl- 
tiff,  for  the  offence  aforesaid,  ssd 
so  the  said  plaintiff,  for  the  offence 
aforesaid,  the  said  Maiy  did  D^ 
cessarily  imprison,  and  keep  sod 
detmn  the  said  plaintiff  in  priioSf 
for  a  certun  small  space  of  tiine, 
to  wit,  for  the  apace  of  one  qoar- 
ter  of  an  hour,  while  she  the  said 
Mary  was  taking  the  said  plsiotiff 
to  the  sud  dwelling-house  of  tk 
said  magistrate  as  aforesvd,  isd 
so  giving  such  informatioo,  vA 
making  such  complaint  as  afore- 
said, as  it  was  lawful  for  her  to  do 
for  the  cause  aforesaid,  whkh  are 
the  same  supposed  trespassei  io 
the  introductory  part  of  this  plea 
mentioned ;  and  whereof  the  said 
pluntiff  hath  above  complsioed 
against  her.    And  this  the  said 
defendants  are  readv  to  vcrifyf 

&C. 
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put  the  pack  in  a  roum  there,  which  was  done.  The  plain- 
tiff was  taken  before  a  magistrate,  and  was  afterwards  al- 
lowed to  depart. 

TiNDAL,  C.  Ji  (in  summing  up). — To  authorize  the  im- 
prisonment of  the  plaintiff,  under  the  Act  of  Parliament  7 
&  8  Geo.  4,  c.  30  (6),  the  plaintiff  must  have  committed 
either  a'wilfiil  or  a  malicious  injury.  The  first  question 
is,  whether  this  was  a  wilful  injury  to  the  dog.  It  does 
not  appear  that  the  dog  was  of  a  description  to  be  danger- 
ous, or  that  it  was  at  all  necessary  that  the  plaintiff  should 
have  struck  it.  You  will  therefore  say,  whether  the  plain- 
tiff struck  this  dog  for  his  own  preservation,  and  fairly  to 
protect  himself,  or  whether  it  was  a  wilful  and  malicious 
trespass  on  his  part.  There  is  also,  besides  this,  another 
question.  It  is  necessary,  under  this  Act  of  Parliament, 
that  the  party  apprehended  should  be  taken  in  the  fact, 
or  else  in  quick  pursuit  (c).  In  this  case,  a  boy  b  sent  for 
a  constable,  and  they,  having  received  their  directions  from 
Mrs.  Boultbee,  are  sent  in  pursuit  of  the  plaintiff,  and  find 


Hawwat 

V. 
BOOLTBBI. 


ib)  By  the  stat.  7  &  8  Geo.  4,  c. 
30,  8.  24,  any  person  who  shall 
wilfully  or  maliciously  commit 
any  damage,  injury,  or  sp<nl  to  or 
upon  any  real  or  personal  property , 
may  be  compelled  by  a  magistrate 
to  pay  a  reasonable  compensation ; 
and,  if  he  does  not,  may  be  com- 
mitted. See  tins  sect.  Garr.  Supp. 
353.  With  respect  to  the  ques- 
tion whether  dof^  wepenonalpro' 
perty,  see  the  case  of  Ireland  ▼. 
Higginif  Cro.  Eliz.  126,  where  a 
phuntiff  recovered  in  trover  for  a 
greyhound.  In  that  case  there  is 
another  case  cited,  where  a  person 
was  held  to  be  justified  in  com- 
mittmg  an  assault,  to  keep  pos- 
session of  his  dog. 

By  sect.  28  of  this  statute  it  is 


enacted — **  TtaX  any  ^enotk  found 
committing  any  offence  against  tins 
act,  whether  the  same  be  punish- 
able upon  indictment  or  upon 
summary  conviction,  may  be  im- 
mediately apprehended,  vnthout  a 
warrant,  by  any  peace  officer,  or 
the  owner  of  the  property  injur- 
ed, or  his  servant,  or  any  person 
authorized  by  him,  and  forthwith 
taken  before  some  neighbouring 
justice  of  the  peace,  to  be  dealt 
with  according  to  law." 

By  sect.  4 1  of  this  act,  defend- 
ants are  entitled  to  notice  of  ac- 
tion, and  may  plead  the  general 
issue,  &c.  See  this  section*  Garr. 
Supp.  350. 

(c)  See  the  case  of  Rex  v.  Cut' 
ran,  ante,  Vol.  3,  p*  397* 


HANWAr 
BOULTBSI. 
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him  a  mfle  off.  You  will  therefore  say  whether  this  vas 
or  was  not  an  apprdiensioo  on  a  quiek  pursuit*  With  re- 
spect to  that  part  of  the  case  that  regards  the  pac^,  the 
question  will  be,  whether  the  plaintiff  left  his  pack  as  a 
Toluntary  deposit,  or  whether  it  was  taken  by  order  of 
Mrs*  Boukbee.  For,  this  being  a  joint  action  against  hus- 
band and  wife,  it  is  essential  that  it  should  have  been  done 
by  Mrs.  Boultbee  (d). 

Verdict  for  the  plaintiff-— Damages,  lOL 

Taddy,  Serjt.9  and  Tomlinson,  for  the  plaintiff. 
Wilde,  Seijt,  for  the  defendanL 

[Attomies — Sylvester  Sf  TT.,  and  Greslejf.'} 


(d)  In  Com.  Dig.  tit.  Trespassy 
(C.  1),  it  18  laid  down,  that  tres- 
pass lies  **  against  all  who  procure 
or  Gommand  it,  [4  Inst.  3171  ^r 
agiunst  him  who  afterwards  as- 
sents to  a  trespass  done  for  his  use 
or  benefit,  though  not  privy  at 


the  time  of  doing  it.  [lb  ]  So,  if 
he  assents  to  the  act  of  his  ser- 
vant  in  seising  goods,  he  irill  be  a 
trespasser  for  misusing  the  goods 
in  seizure,  though  not  privy  to  the 
roisusage.  [Lane,  90]."  See  also 
Butler  ▼.  Twley,  ante.  Vol.  2, 585, 


Dec.  10th. 


Lbwib  r.  Arnold  and  Others. 


If  three  penoM  ASSAULT  and  false  imprisoninent.  Pleas — The  ge- 
tering  a  thea'  neral  issue,  and  several  pleas  of  justification,  which  stated 
tre  that  there  is  j^  gubstance,  as  to  the  assault,  that  the  defendant  Arnold 

roocDi  wnen  in  '  .  ' 

fact  there  boot,  ^^s  possessed  of  a  Certain  theatre,  and  that  the  plaintiff 
oourM  it  to         was  unlawfully  in  a  certain  part  of  the  said  theatre,  and 

leave  the  thea- 
tre, and  de- 
mand the  re- 
turn of  their 
money;  and 

such  persons  are  not  jutdfted  in  getdng  Into  a  private  box  in  the  theatie,  and,  if  they  do»  the  pw 
prietor  may  remove  them,  using  no  more  force  than  is  necessary — and  if,  in  going  out  of  the  the- 
atre, one  of  them  strike  a  servant  of  the  proprietor's  in  the  presence  of  a  consUble,  such  constable 
will  be  justified  in  taking  all  the  three  persons  into  custody,  if  the  Jury  shall  be  satbiied  that  they 
were  acting  with  a  common  purpose. 


that  he  was  requested  to  depart;   and  not  going 
from  it  upon  request,  the  defendant  Arnold  caused  him 
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gently  to  be  removed;  and,  as  to  the  iwpriMninent,  Mat 
that  the  plaintiff  was  making  a  n<»8e  and  diaturbance  in 
the  lobby  of  the  defendant  Arnold's  theatre,  and  was  re- 
quested to  depart;  but  that  he  would  not;  and  that,  as  one 
Rusher,  a  serrant  of  the  defendant  Arnold,  was  attempting 
to  remove  him,  he,  in  the  view  of  one  Bond  a  copstaUe^ 
committed  an  assault  on  Rusher ;  and  therefore  he  was  ta- 
ken into  custody  and  imprisoned.  Replication — De  it^u* 
rid  to  each  of  the  pleas  of  justification. 

It  appeared  that  Mr.  Arnold  was  the  proprietor  of  the 
English  Opera  House,  and  that,  on  the  ev^ung  of  the  Ist 
of  August,  1829,  the  plaintiff  went  to  the  pit  of  that  thea^ 
tre  at  half  price  .The  theatre  was  very  crowded,  and  the 
witnesses  for  the  defence  statedi  that  it  had  been  announ- 
ced that  there  was  only  standing  room  in  the  pit;  but,  as  to 
this,  the  evidence  was  contradictory,  it  being  proved  on  the 
other  wide,  that  the  plaintiff  was  told  there  was  plenty  o£ 
room.  The  pit  being  in  a  very  crowded  state,  the  plain- 
tiff and  two  other  persons  climbed  from  the  pit  into  a  pri- 
vate box.  They  were  told  that  they  must  not  stay  diere 
unless  they  paid  2L  2s.,  which  was  the  price  of  the  box. 
This  they  refused,  but  offered  to  pay  the  price  of  the  pub* 
lie  boxes.  This  was  refused  by  the  box-keeper,  and  the 
plaintiff  and  the  two  other  persons  were  taken  out  of  the 
private  box  through  a  lobby  which  led  into  the  street 
One  of  the  other  two  persons  then  asked  to  be  suffered  to 
go  back  into  the  pit.  They  were  told  that,  on  going  round 
by  the  street,  they  would  be  again  passed  into  the  pit  by 
a  servant  of  the  theatre,  who  would  go  round  with  them. 
This  the  person  refused,  and  insisted  on  going  back  to  the 
pit  by  the  way  he  had  come  from  it;  and  in  this  dispute 
one  of  the  other  two  persons,  and  not  the  plaintiff,  gave  a 
servant  of  the  theatre,  named  Rasher,  a  blow,  whereupon 
the  plaintiff  and  the  twx>  other  persons  were  taken,  into 
custody. 

Bompas,  Seijt.,  in  reply  contended,  that  the  fact  of  an- 
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other. person  haying  struck  Rusher,  did  not 
the  imprisonment  of  the  phintiff. 


TiNDAL,  C.  J.  (in  summing  up). — ^Even  if  this  ptaintiff 
had  been  informed  that  there  was  room  in  the  pit  of  this 
theatre,  when  there  was  not,  which  on  thia  evidence  is 
matter  of  doubt,  he  had  still  no  right  to  go  into  this  pri- 
vate box.  His  proper  course,  if  there  was  not  room,  was  to 
go  out  of  the  theatre  and  demand  the  return  of  his  nuh 
ney  (a).  If  there  were  to  be  an  idea,  that  those  who  had 
not  room  in  the  pit  might  get  into  the  boxes,  the  greatest 
inconvenience  would  ensue.  Mr.  Arnold  had  therefore  a 
right  to  turn  the  plaintiff  out  of  the  private  box,  using  oo 
more  force  than  was  necessary.  With  respect  to  the  im- 
prisonment, if  there  was  a  blow  given  in  the  lobby,  in  the 
presence  of  the  peace-officer,  it  was  his  duty  to  interfere 
and  secure  the  offender.  It  then  becomes  material  to  con- 
sider, whether  the  plaintiff  was  acting  jointly  with  the 
other  person,  in  committing  a  breach  of  the  peace  in  the 
presence  of  the  constable.  It  is  said  that  the  plaintiff 
himself  did  nothing;  that,  no  doubt,  is  so ;  but  the  question 
is,  did  he  withdraw  himself  from  the  others,  or  were  they 
all  active  in  one  common  purpose.  It  appears  that  thej 
had  all  three  got  into  the  private  box  together,  and  the; 
were  all  together  in  the  lobby;  and  I  cannot  find  anything 
to  separate  this  plaintiff  from  the  other  two.  If,  therefore, 
you  think  that  these  three  persons  were  acting  in  a  com- 
mon purpose,  the  plaintiff  was  liable  to  be  apprehended, 


(a)  At  the  bottom  of  pby-billa 
there  are  the  words  **  No  money 
to  be  returned.'*  This  applies  to 
a  practice  that  prevailed  at  the 
theatres  some  years  ago,  which 
was  this : — ^If  a  person  entered  the 
theatre,  and  could  not  get  bo  good 
a  place  as  he  liked*  he  might,  be- 
fore the  curtain  drew  up,  have  his 


money  returned  to  Idm  and  leire 
the  house;  but  tins  pracdce  «• 
discontinued,  on  the  ground  that 
it  ga?e  a  great  facility  to  pidi' 
pockets  to  enter  the  theatre  with 
the  crowd,  for  the  puipoee  of  pick- 
ing pockets,  and  then  to  hsTethdr 
money  returned,  and  go  away* 
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although  the  blow  was  not  given  by  him,  but  by  one  of  ihe        1830. 
other  two  persons  who  were  with  him.  j^^,^ 

V. 

Verdict  for  the  defendants.  Abhold. 

Merewether  and  Bompas,  Serjts.,  and  Hutchinson,  for 
the  plaintiff. 

Wilde,  Seijt.,  and  Arnold,  for  the  defendants. 

[Attoroies — Spyer,  and  Mayhew  if  J.] 


PROMOTIONS. 

In  the  Vacation  after  Trinity  Term,  William  Home 
Esq.,  one  of  his  Majesty's  counsel,  was  appointed  to  be 
Attorney-General  to  her  Majesty,  Queen  Adelaide,  and 
John  Williams,  Esq.,  one  of  his  Majesty's  counsel,  was 
appointed  to  be  her  Majesty's  Solicitor-General 

In  Michaelmas  Term,  Mr.  Justice  Bayley  resigned  his 
office  of  one  of  the  Judges  of  the  Court  of  King's  Bench, 
and  was  appointed  one  of  the  Barons  of  the  Exchequer. 
W.  E.  Taunton,  Esq.,  and  John  Patteson,  Esq.,  were  ap- 
pointed Judges  of  the  Court  ot  King's  Bench,  and  Edward 
Hall  Alderson,  Esq.,  was  appointed  a  Judge  of  the  Court 
of  Common  Pleas. 

In  the  same  Term,  Henry  Brougham,  Esq.,  was  ap- 
pointed Lord  Chancellor,  and  created  a  peer,  by  the  title 
of  Baron  Brougham  and  Vaux.  T.  Denman,  Esq.,  re- 
signed his  office  of  Common  Serjeant,  and  was  appointed 
his  Majesty's  A ttomey- General,  vice  Sir  J.  Scarlett;  and 
at  the  same  time,  W.  Home,  Esq.,  was  appointed  his  Ma- 
jesty's Solicitor-General,  vice  Sir  E.  B.  Sugden. 

In  the  same  Term,  John  Williams,  Esq.,  was  appoint- 
ed Attorney-General  to  her  Majesty,  and  C  C  Pepys, 
Esq.,  Solicitor-General  to  her  Majesty. 


PROMOTIONS. 

In  the  same  Teno,  George  Heath,  Esq.,  was  called  to 
the  degree  of  SerjeanC-at-Law. 

In  the  Vacation  after  Michaelmas  Term,  the  Honor- 
able C.  E,  Law  was  appointed  Common  Serjeant. 

In  the  same  Vacation,  Robert  Spankie,  Esq.,  Serjeant- 
at-Law,  received  a  patent  of  precedence,  to  take  rank  next 
after  F,  Pollock^  Esq.,  one  of  his  Majesty's  comnsel,  and 
2).  F.  Jones,  Esq^,  Serjeant-at-Law,  received  a  patent  of 
precedence,  to  take  rank  next  after  the  Honorable  C.  E. 
Law,  one  of  his  Majesty's  counsel;  and  Thomas  Coltman, 
Esq.,  was  appointed  to  be  one  of  bis  Majesty's  counsel. 
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OXFORD  SUMMER  CIRCUIT, 


1830. 


BEFORE  MR.  JUSTICE  PARK,  AND  Mil.  JUSTICE  BOSANQUET. 


OXFORD  ASSIZES, 


BEFORE  MR.  JUSTICE  BOSANQUET. 


WiCKpifS  V.  EVAVS.  Mjf  22nd. 

Assumpsit  on  a  written  agreement  (a).    Plea — Ge*  Three  penons 

I  .  in  the  same 

neral  issue,  Une  of  bnnneM 

The  agreement,  which  was  between  William  Flatcheri  ^J^Jf*** 
of  the  first  part;  the  defendant,  of  the  second  part;  and  and  not  to  in- 
the  plaintiff,  of  the  third  part ;  recitedi  that,  whereas  the  tain  distrfctB  of 
said  WilUam  Fletcher,  Daniel  Evans,  and  Joseph  Wick-  ^i'SIJSlta^ 
ens  had,  for  several  years  last  past,  travelled  into  various  &c.,  wt  forth  <m 

'  ^  '^  Bowtea'i  Post 

parts  of  the  country,  vending  trunks  and  boxes  for  sale,  mapofEngfawd 

and  Walet, 
thereto  annexed  and  rtfienedtoi"  and  that  the  three  parliei  should  leqpectlTely  sell  without  inter- 
ruption, in  the  several  cities,  &c^  marked  and  set  foith,  and  deaodbed  iu  the  said  map,  which  was 
annexed  to  the  agreement; — Held,  that  all  the  names  of  placet  on  the  map  must  be  counted 
as  words ;  and  that,  if  the  words  of  the  agreement,  with  the  names  on  the  mfj^  amounted  to  more 
dian  1080,  the  agreement  must  be  stamped  accordingly  with  a  R  15«.  stamp. 

(a)  For  the  forn  of  the  decla-  ment  was  good  in  point  of  law,  it 

ratioBy  see  tb^  case  of  Wickem  v.  being  there  contended  to  be  bud, 

EnfanSf  3  Y.  &  J.  318.     In  that  as  an  agreemeiit  In  ratraint  of 

case  it  was  held,  that  this  agree-  trade. 
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but,  on  account  of  the  inconvenience  and  loss  which  they 
severally  acknowledged  to  sustaini  by  reason  of  their  ex- 
ercising their  trade  and  calling  in  places  which  they  wish- 
ed to  keep  separate  and  distinct  from  each  other,  they, 
the  said  William  Fletcher,  Daniel  Evans,  and  Joseph 
Wickens,  had,  in  consideration  thereof,  agreed  to  divide 
the  same,  and  enter  into  the  terms  and  conditions  therein- 
after mentioned  relative  to  such  division,  (that  is  to  say), 
the  said  William  Fletcher,  Daniel  Evans,  and  Joseph 
Wickens  did  thereby,  severally  and  respectively,  agree 
with  each  other  to  divide,  and  not  interfere  with,  certain 
districts  of  the  several  cities,  boroughs,  towns,  and  villa- 
ges, set  forth  on  Bowles's  Post-map  of  England  and 
Wales,  thereto  annexed  and  referred  to,  and  signed  with 
the  respective  proper  hand-writing  of  the  said  William 
Fletcher,  Daniel  Evans,  and  Joseph  Wickens,  it  being 
the  true  intent  and  meaning  of  the  said  parties  thereto, 
and  of  those  presents,  that  the  said  William  Fletcher 
should  and  might,  at  all  time^  thereafter,  during  the  Efe 
of  the  said  William  Fletcher,  by  himself  and  his  agents 
(duly  authorized  only),  travel  into,  to  sell  trunks  and 
boxes  in  his  way  of  business,  without  any  interruption 
whatsoever  by  the  said  Daniel  Evans  and  Joseph  Wick- 
ens, or  either  of  them,  during  their  joint  natural  lives,  in 
the  several  cities,  boroughs,  towns,  and  villages,  marked 
with  ink,  and  set  out  with  black  cotton,  so  set  forth  and 
described  on  the  said  map,  as  aforesaid;  and  also,  that 
the  said  Daniel  Evans  should  and  might,  at  all  times 
thereafter,  during  the  life  of  him  the  said  Daniel  Evans, 
by  himself  and  his  agents  (duly  authorized  only),  travel 
into,  to  sell  trunks  and  boxes  in  his  way  of  business,  with- 
out any  interruption  whatsoever  by  the  said  William 
Fletcher  and  Joseph  Wickens,  or  either  of  them,  during 
their  joint  natural  lives,  in  the  several  cities,  boroughs, 
towns,  and  villages,  marked  with  ink,  and  set  out  with 
black  cotton,  so  set  forth  and  described  on  the  said  map, 
as  aforesaid;  and  also,  that  the  said  Joseph  Wickens 


OXFORD  CIRCUIT,  1    WILL.  IV. 

«hould  and  might,  at  all  times  thereafter,  during  the  life 
of  him  the  said  Joseph  Wickens,  by  himself  and  his  agents 
(duly  authorized  only),  travel  into,  to  sell  trunks  and 
boxes  in  his  way  of  business,  without  any  interruption 
whatsoever  by  the  said  William  Fletcher  and  Daniel 
Evans,  or  either  of  them,  during  their  joint  natural  lives, 
in  the  several  cities,  boroughs,  towns,  and  villages,  marked 
with  ink,  and  set  out  with  black  cotton,  so  set  forth  and 
described  on  the  said  map,  as  aforesaid*  And  it  was 
thereby  further  agreed  by  and  between  the  said  parties 
thereto,  that  they,  and  each  of  them,  should  also  be  at 
liberty  to  travel,  for  such  purposes  of  trade  as  aforesaid, 
during  their  joint  natural  lives,  as  aforesaid,  to  all  such 
other  places  as  might  thereafter  be  built,  although  not  set 
forth  on  the  said  map,  so  as  such  trading  should  not  inter- 
fere with  either  of  the  said  districts  of  the  said  parties 
thereto,  so  respectively  marked  out  on  the  said  map, 
as  aforesaid;  and  also,  it  was  thereby  further  agreed  by 
and  between  the  said  parties  thereto,  that  they  should  not, 
directly  or  indirectly,  allow  or  suffer  any  goods  in  their 
said  trade  to  be  manufactured  at  their  respective  shops 
or  warehouses,  or  be  sent  from  their  or  his  respective 
shops,  houses,  or  warehouses,  or  from  any  other  place, 
for  the  purpose  of  being  sold  or  disposed  of,  on  the 
ground  to  be  travelled  by  the  said  parties  thereto,  so 
marked  out  on  the  said  map,  as  aforesaid,  or  in  any  man- 
ner whatsoever  participate  in  any  profits  arising  from  any 
sale  of  the  said  goods  in  such  respective  districts  as  afore- 
said, and  so  thereby  agreed  to  be  divided  as  aforesaid; 
and  also,  should  not  aid  and  assist  any  person  or  persons 
whomsoever,  to  oppose  aU,  any,  or  either  of  the  said  par- 
ties thereto,  in  the  said  trade,  in  England  and  Wales ;  and 
it  was  thereby  further  mutually  agreed  by  and  between 
the  said  parties  thereto,  that  they  and  each  of  them  should 
not,  nor  would,  during  their  joint  natural  lives,  as  afore- 
said, buy  or  purchase  any  tea  chest  or  chests,  black  or 
green,  at  a  higher  price  than  6(L  or  8d.  each  in  Oxford; 
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1830.  ^  and  it  was  thereby  lastly  agreed  by  and  between  all  the 
said  parties  thereto,  that  they  should  not,  by  themsekes, 
or  either  of  them  by  himself,  nor  should  their,  or  either  of 
their  servants  or  agents  in  that  behalf,  travel  into  the 
districts  of  each  other,  so  set  forth  on  the  said  map,  or  into 
any  oth^  place  which  might  be  thereafter  built,  forming 
the  route  of  either  of  the  said  parties  thereto,  in  the  way 
of  their  or  his  said  trade  and  business,  to  the  injury  or  pre- 
judice of  each  other. 

Annexed  to  this  agreement  was  a  map  of  England, 
with  black  cotton  stitched  through  it,  so  as  to  divide  the 
kingdom  into  three  districts. 

The  agreement  bore  a  1/.  stamp.  It  was  admitted,  that 
it  did  not,  by  itself,  contain  1080  words. 

Taunion,  and  Chilion,  for  the  defendant,  objected,  that 
the  stamp  was  not  sufficient ;  for  that,  as  the  map  was  an- 
nexed to  the  agreement,  and  referred  to  in  it,  the  names 
of  all  the  places  on  the  map  were  to  be  counted  as  words, 
the  same  as  if  they  had  been  inserted  in  the  agreement, 
and  the  agreement  would  then  require  a  further  stamp, 
as  it  would  contain  more  than  1080  words. 

Jervis,  and  Talfourd,  coniros  contended,  that,  as  the 
map  was  only  referred  to  for  the  boundary  lines,  the 
names  of  the  places  ought  not  to  be  counted. 

Mr.  Justice  Bosanquet  held  that  the  names  of  the 
places  on  the  map  ought  to  be  counted  as  words;  and 
that,  the  number  of  words,  includmg  those,  being  above 
1080,  the  stamp  was  not  sufficient. 


Nonsuit. 


JerviSj  and  Talfourd^  for  the  plaintiff. 
Taunton^  and  Chilton  for  the  defendant. 
[Attomics— r.  Parker,  and .] 
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WORCESTER  ASSIZES. 


BEFORE  MR.  JUSTICE  PARK« 


Rex  v.  Joseph  Perkins.  j^  24^^ 

EiARCENY. — The  offence  was  stated  in  the  mdictment  if  a  parish  be 
to  have  been  committed  "  at  the  parish  of  Hales  Owen,  in  S!I^Ln^?w! 
the  county  of  Worcester."    It  appeared  that  the  parish  of  ■"<>  P^'^^y  *'*g 
Hales  Owen  was  situate,  partly  in  Worcestershire,  and  k  is  sufficient,  in 

^1     •     oi-  1-*  •■>  indictment 

partly  m  Shropshure.  r^  te,.«^.  to 

state  the  offence 
to  have  been 

JF*.  V.  Lect  for  the  prisoner. — I  submit  that  this  is  badly  committed  *<at 
laid.  This  ought  to  have  bepn  laid  as  "  in  that  part  of  the  in  tk€  ecunt^  of 
parish  of  Hales  Owen,  which  is  situate  in  the  county  of 
Worcester.**  There  is,  in  point  of  fact,  no  such  parish  as 
the  parish  of  Hales  Owen,  in  the  county  of  fForceiter; 
and  it  has  been  held  by  Mr.  Justice  Gaselee,  that  even 
since  the  stat.  7  Geo.  4,  c  64,  s.  20,  it  is  necessary  that 
the  ofience  should  be  laid  fo  have  been  committed  in  some 
parish  in  the  county,  even  in  cases  not  local;  and  there  is 
no  such  parish  as  that  stated. 


J*  Jervis,  amicus  eurue^  stated,  that  this  very  objection 
had  been  over-ruled  by  Mr.' Justice  lAUledale^  with  re- 
spect to  this  very  parish. 

Mr.  Justice  Park. — Knowing  the  extreme  accuracy  of 
my  brother  Liitledale,  in  all  matters  of  pleadizi^,  I  have 
no  difficulty  in  holding  this  good. 

Verdict—  Guilty. 

Carringiotif  for  the  prosecution. 

F»  V.  hecy  for  the  prisoner. 

[Attomies — Koyei  tf  HinckcUffe,  and  WiUan*\ 
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By  the  stat.  7  Geo.  4,  c.  64, 
8.  20,  it  is  enacted—"  That  no 
judjo^ent  upon  any   indictment 
or  information  for  any  felony  or 
misdemeanor,  whether  after  ver- 
dict or  outlawry,  or  by  confession, 
default,    or   otherwise,   shall  be 
stayed  or  reversed  for  want  of  a 
proper  or  perfect  venue,  where 
the  Court  shall  appear,  by  the 
indictment  or  information,  to  have 
jurisdiction  over  the  offence."  In 
the  case  of  Rex  v.  Bullock,  (Cor. 
12  Js.),  Carr.  Supp.  282,  which 
was  a  case  before  the  passing  of 


the  Stat.  7  Geo.  4,  c.  64,  the  pri- 
soner  was  indicted  for  break- 
ing into  a  house  and  stealing  to 
the  amount  of  40s.  The  house 
was  laid  to  be  in  the  parish  of  '*  St. 
Botolph,  Aldgate,"  and  it  appeared 
that  the  parish  where  the  house 
was  situate,  was  "  St.  Botolph, 
without  Aldgate."  The  prisoner 
was  convicted  of  larceny;  and  the 
12  Judges  held  that  he  was  right- 
ly convicted,  as  there  was  no 
proof  that  there  was  no  such  pa- 
rish in  the  county  as  that  named. 


Rex  r.  William  Mogg. 

• 

Indictment  for  a  misdemeanor.  The  indictment 
charged^  that  the  prisoner  did  administer  to  one  stalliont 
one  horse,  four  mares,  and  three  geldings,  two  ounces  of  a 
certain  deadly  poison,  cMed.  sulphuric  acid,  with  intent 
the  said  horses  &c«,  feloniously,  maliciously,  and  unlaw- 

ftoinisterin'g,''^  *'"''y  *®  ^^^^'    '^'*®^®  ^^®  another  count,  which  charged 

that  he  did  attempt  feloniously  to  kill  the  horses,  by  admi- 
nistering the  poison. 

It  appeared  that  the  prisoner  mixed  sulphuric  acid  with 

prisoner  admin-  g^  quantity  of  corn,  and  that,  having  done  so,  he  gave  each 

horse  his  feed,  all  the  horses  being  in  the  same  stable.  The 
witness  also  stated  that  the  prisoner  did  this  frequently. 


July  26th. 

On  an  indict- 
ment for  admi- 
ntatering  sul- 
phuric acid  to 
eight  horses, 
with  intent  to 
kill  them.    The 
prosecutor  may 


at  different 
times,  to  shew 
the  intent;  but 
if  the  Jury  are 
satisfied  that  the 


son  under  an 
idea  that  it 
would  improTe 
the  appearance 
of  the  horses, 
they  ought  to 
acquit  him. 
if  a  prisoner 

mix  poison  with  ministering. 

the  com  intend- 
ed for  the  feed 
of  CTght  horses, 
and  then  gives 
each  horse  hb 
feed  from  this 
mixtare,  an  in- 
dictment, charg- 
ing that  he  did 
administer  the 
poison  to  the  eight  horses,  is  conect. 


Greaves,  for  the  prisoner,  objected,  that  the  prosecu- 
tor ought  to  confine  himself  to  evidence  of  one  act  of  ad-. 


Mr.  Justice  Park. — I  must  receive  the  evidence;  other 
acts  of  administering  may  go  to  shew  whether  it  was  dope 
with  the  intent  charged  in  the  indictment. 

Greaves. — I  submit  that  this  indictment  is  bad,  be- 
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cause  it  charges  the  administering  of  the  sulphuric  acid  to 
all  the  horses^  as  one  oiFence»  whereas,  the  giving  it  to 
each  horse  is  a  distinct  offence. 


Mr.  Justice  Park. — We  have  it  in  evidence,  that  the 
prisoner  mixed  the  acid  with  the  com,  and  then  gave  each 
horse  a  portion  of  it.  This  is  clearly  a  joint  administering 
to  all  the  horses. 

Dr.  Hastings,  who  was  called  to  prove  what  the  poison 
was,  stated  in  his  cross-examination,  that  sulphuric  acid 
was  sometimes  given  to  horses  by  grooms,  under  an  idea 
that  it  would  make  their  coats  shine. 

Mr.  Justice  Park  left  it  to  the  Jury  to  say,  whether 
the  prisoner  had  administered  the  poison  with  the  intent 
imputed  in  the  indictilient,  or  whether  he  had  done  it 
under  the  impression  that  it  would  improve  the  appear- 
ance of  the  horses,  for  that,  in  the  latter  case,  they  ought 
to  acquit  him. 

*  Verdict — Not  guilty. 

Carringtan,  for  the  prosecution. 

GreaveSf  for  the  defence. 

[Attornies. — Haya  4*  Hinehclife,  and  Wikon.'} 


(a)  By  the  stat.  7  &  8  Geo.  4, 
c.  30,  8. 16,  it  is  enacted—"  That, 
if  any  penon  shall  unlawfully 
and  maliciously  kill,  maim,  or 
wound  any  cattle,  every  such  of- 
fender shall  be  gmlty  of  felony, 
and,  being  conyicted  thereof 
shall  be  liable,  at  the  discretion 
of  the  Gourtt  to  be  transported 
beyond  the  seas  for  life,  or  for 
any  term  not  less  than  seven  years, 
or  to  be  imprisoned  for  any  term 


not  exceeding  four  years;  and,  if 
a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if 
the  Court  shall  so  think  fit),  in 
addition  to  such  imprisonment.'' 
It  should  be  observed,  that,  giving 
poison  to  a  person's  horse,  how- 
ever maliciously  done,  is  no  fe- 
lony, unless  the  animal  die;  the 
words  of  the  act  being,  *'kiU, 
tnaimt  or  toound.*^ 
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Jpril  38/^ 
A  woman  was 
delivered  of  a 
child,  wbote 
dead  body 
waa  found  at 
ber  fathei 't 
bouae  in  a  bed 
amoBg  the  fea- 
then.     There 
was  n9  evidence 
to  shew  who 
placed  it  there, 
but  it  being 
proTcd  that 
the  woman  bad 
sent  for  a  sur- 
geon «t  the 
time  of  her  con- 
finement, and 
had  prepared 
child'sclothes— 
the  learned 
Judge  directed 
an  acquittal  on 
the  charge  of 
endeafouring 
to  conceal  tl» 
birth. 


CASES  ON  THE 

Kzx  V.  Sarah  Higley. 
JflURDER.     The  prisoner  was  charged  with  the  mur- 
der of  her  female  bastard  child.     The  evidence  that  the 
child  was  born  alive  was  not  sufficient,  and  the  case  there- 
fore was  proceeded  in  as  to  the  concealment  of  the  birth. 

It  was  provedi  that  the  body  of  the  child  was  found  at 
the  house  of  the  prisoner's  father,  in  a  bed,  among  the 
feathers;  but  by  whom  it  was  placed  there^  was  not  shewn. 

It  appeared  by  the  evidence  on  the  part  of  the  prosecu- 
tion, that  the  prisoner  told  Mr.  Pierpoint,  the  surgeon 
who  attended  the  coroner's  inquest,  that  she  had  had  a 
child ;  and  Mr.  Pierpoint  stated,  in  his  cross-examination, 
that  she  in  the  same  conversation  told  him  that  she  had 
sent  for  a  surgeon  to  attend  her  in  her  confinement,  but 
that  he  was  not  at  home;  and  Mr.  Pierpoint  also  stated, 
that  the  prisoner's  mother  had,  at  the  same  time,  shewed 
him  some  clothes  for  an  infant. 

Mr.  Justice  Park  told  the  Jury  that  these  facts  went 
to  negative  the  charge  of  concealment  of  the  birth  by  the 
prisoner,  and  that  they  ought  therefore  to  acquit  her. 

Verdict — Not  guilty. 
Oodsan,  and  Lumley,  for  the  prosecution. 
CarringtOHf  for  the  prisoner. 

[Attorney  for  the  prosecution — Parker, ^ 


By  the  stat  9  Geo.  4,  c.  31,  seet. 
14,  it  is  enacted—*'  That  if  any 
wotnan  shall  be  delivered  of  a 
child,  and  shall,  by  secret  burying 
or  otherwise  disposing  of  the  dead 
body  of  the  sud  child,  endeavour 
to  conceal  the  birth  thereof;  every 
such  offender  shall  be  guilty  of  a 
misdemeanor,  and,  being  convict- 
ed thereof,  shall  be  liable  to  be 
imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or 
House  of  Correction,  for  any  term 
not  exceeding  two  years ;  and  it 
shall  not  be  necessary  to  prove 
whether  the  child  died  before,  at, 


or  after  its  birth:  Provided  al- 
ways, that  if  any  woman  tried  for 
the  murder  of  her  child  shall  be 
acquitted  thereof,  it  shall  be  law- 
ful for  the  jury  by  whose  verdict 
she  shall  be  acquitted,  to  find,  in 
case  it  shall  so  appear  in  evidence, 
that  she  was  delivered  of  a  child, 
and  that  she  did  by  secret  burying, 
or  otherwise  disposing  of  the  dead 
body  of  such  child,  endeavour  to 
conceal  the  birth  thereof;  and 
thereupon  the  Court  may  pass 
such  sentence  as  if  she  had  been 
convicted  upon  an  indictment 
for  the  concealment  of  the  birth.** 
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i6do: 


SHROPSHIRE  ASSIZES. 


BEFORE  MR.  JUSTICE  BOSANQUET. 


Owens  r.  Porter.  Au^utt  9th: 

Assumpsit  for  goods  sold.     Plea — General  issue.        jf ,  p^^^  ^h 

A  witness  proved  that  the  defendant  gave  the  plaintiff  ^^  '^f^l 
an  order  for  spirits,  and  that  the  latter  sent  him  two  quarts  time,  to  ra 

amount  above 

of  brandy,  at  the  price  of  17«.,  and  two  quarts  of  whiskey,  20f.,  he  may  ra- 
the price  of  which  was  10^.,  all  being  delivered  at  one  ^though  the*' 

time.  amount  of  each 

•pccies  of  •pints 
be  under  20f. 

J.  Jervist  for  the  defendant,  relied  on  the  stat.  S4  Geo.  2, 
c.  40, 8.  12,  by  which  it  is  enacted — ''  That  no  Hem  in  any 
account  for  distilled  spirituous  liquors  shall  be  allowed 
where  the  liquors  delivered  at  one  time,  and  mentioned  in 
such  item^  shall  not  amount  to  twenty  shillings  at  the 
least,  without  fraud  ;*'  and  he  argued  that  the  word  item,  in 
the  Act  of  Parliament,  referred  to  each  particular  species 
of  spirits. 

Whateley^  for  the  plaintiff. — The  term  item  must  relate 
to  a  delivery  at  one  time. 

Mr.  Justice  Bosanquet. — I  think  that  this  is  not  a  case 
within  the  Act  of  Parliament.  The  quantity  of  spirits  de- 
livered at  one  time,  though  of  two  different  kinds,  exceeds 
20«.  The  object  of  the  act  seems  to  have  been,  that,  if  a 
number  of  articles,  each  under  20^.,  are  delivered  at  dif- 
ferent times,  it  should  not  be  lawful  to  charge  them  in  one 
item,  so  as  to  make  them  amount  to  more  than  90s. 

» 

Verdict  for  the  plaintiff. 
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Whatelej/^  and  Dixon^  for  the  plaintiff. 

t/.  JerviSf  for  the  defendant. 

[Attornies — Roberts,  and  Frke,'] 


By  the  stat.  24  Geo.  2,  c.  40» 
after  reciting — <  That,  whereas  the 
immoderate  drinking  of  distilled 
spirituous  liquors  by  persons  of 
tlie  meanest  and  lowest  sort  hath 
of  Tate  yean  increased,  to  the 
great  detriment  of  the  health  and 
morals  of  the  common  people/  8lc., 
it  is  by  sect  12  enacted,  **  Tiiat  no 
person  or  persons  whatsoever  shall 
be  entitled  unto  or  maintain  any 
cause,  action,  or  suit  for,  or  reco- 
very either  in  law  or  equity,  any 
sum  or  sums  of  money,  debt  or 
demands  whatsoever,  for  or  on 
account  of  any  spirituous  liquors, 
unless  such  debt  shall  have  really 
and  bonA  Jide  been,  contracted  at 
one  time,  to  the  amount  of  20ff. 
or  upwards;  nor  shall  any  particu- 
lar article  or  item  in  any  account 
or  demand  for  distilled  spirituous 
liquors  be  allowed  or  maintained, 
where  the  liquors  delivered  at  one 
time,  and  mentioned  in  such  arti- 
cle or  item,  shall  not  amount  to 
the  full  value  of  20«.  at  the  least, 
and  that  without  fraud  or  covin, 
and  where  no  part  of  the  liquors 
so  sold  or  delivered  shall  have 
been  returned,  or  agreed  to  be  re- 
turned,  directly    or  indirectly/' 
This  act  then  goes  on  to  prohibit 
the  receiring  of  pledges  as  secu- 
rity for  payment  for  spirits. 

In  the  case  of  Gilpin  v.  Bendltf 
Sclw.  N.  P.  6Mt  was  held,  that  if 
part  of  the  demand  was  not  for  spi- 
rits,that  partmight  be  recovered 
although  the  other  items  of  the  ac- 
count were  for  spirits,  and  not 


recoverable   by   reason   of  this 
act. 

In  the  case  of  Jaek$an  v.  Attrill, 
Ptea.  N.  P.  i).  ISl,  it  was  held, 
that  the  stat.  24  Geo.  2,  c.  40, 
sect.  12,  did  not  apply  to  cases 
where  the  spirits  were  bought  for 
the  purpose  of  being  sold  again. 

In  the  case  of  Bumyeat  v.  Hui- 
chifuon,  6  B.  &  A.  241,  there  was 
a  charge  under  20f.,  for  spirituous 
liquors  supplied  to  the  defendant's 
guests.  This  formed  an  item  in  a 
tavern  bill  for  an  entertainment. 
It  was  contended  that  these  liquors 
were  only  incidental  to  the  enter- 
tainment, but  Abbott,  C.  J.,  said, 
"  The  words  of  the  act  are  free 
from  doubt.  They  contain  a  gene- 
ral and  absolute  prohibition  of  the 
sale  of  spirits,  unless  delivered  in 
quantities  amounting  to  more  than 
20s.  in  value  at  one  time.  We  are 
however  desired  to  narrow  the  con- 
struction by  introducing  the  qua- 
lifications of  a  sale  to  the  con- 
sumer himself,  and  by  confining 
it  to  the  case  where  the  spirits  have 
been  sold  alone.  But  it  would  be 
a  great  evil  to  introduce  such  qua- 
lifications ;  and  I  think,  if  we  did 
so,  we  should  probably  defeat  the 
intentions  of  the  legislature." 

In  the  case  of  Scott  v.  Gilmore, 
3  Taunt.  226,  (decided  in  the  year 
1810),  it  was  held,  that  a  bill  of 
exchange  given  partly  for  spirits, 
furnished  in  less  quantities  than  to 
amount  to  20s,  at  a  time,  was 
void;  however,  in  the  following 
year.  Lord  Elltnbcroughj  in  the 
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cine  of  Spencer  y.  Smithy  3  Oamp. 
9,  held  the  contrary.  And,  in  the 
case  of  Dawtan  v.  Remnant,  6  Esp. 
24,  where  items  of  this  kind  had 
been  allowed  in  an  account  settled 
between  the  parties,  Sir  James 
Mantfield  permitted  the  plaintiff 
to  recover  the  balance  struck  by 
the  parties,  without  deducting 
these  items.  His  Lordship,  how- 
ever, reserved  the  point,  but  it 
seems  never  to  have  been  moved. 
In  the  marginal  note  of  the  case 
of  Scoti  V.  GUmoref  it  s  smd,  that 
**  the  statute  24  Geo.  2,  c.40,  s.  12. 
making  illegal  the  sale  of  spirits 


in  less  quantities  than  to  20$,  va- 
lue, unless  paid  for,  extends  to 
spirits  mixed  with  water."  That 
is,  however,  hardly  borne  out  by 
the  case,  because  the  bill  of  ex* 
change  in  that  case  was  given  for 
money  lent,  <<  for  spiriu  and  spi- 
rits mixed  with  water^  furnished 
in  quantities  not  amounting  to 
20ff.  at  one  time.  Now,  according 
to  that  case,  the  spirits  alone 
would  have  vitiated  the  bill.  How- 
ever, in  the  case  of  Gilpin  v.  J^en- 
dUf  the  plaintiff  was  not  allowed 
to  recover  for  **  grogf'  which  ap* 
pears  to  decide  this  point* 


BEFORE  MR.  JUSTICE  FARE. 


Rex  9.  Hannah  Harley. 


Avput  llM. 


Indictment  on  the  stat.9  6eo.4,  c.  si,  s.  ll.  The  ifasemintput 

first  count  charged  that  the  prisoner  did  "  administer,  and  coffee  pot  which 

cause  to  be  administered,  to  Sarah  Smith,  &c.,  a  certain  ^^^^hen^r 

deadly  poison  called  oxyde  of  arsenic."    The  third  count  ^^^•^  ««»«• 

•^   "^  "^        ,  down  to  break- 

charged  that  the  prisoner  did  **  cause  to  be  taken'*  by  the  fast,  thetenrant 

said  Sarah  Smith  oxyde  of  arsenic.    And  the  fifth  count,  treu  that  she 
that  the  prisoner  "  did  attempt  to  administer"  to  the  said  Jj^  '"'^herT^" 
Sarah  Smith  oxyde  of  arsenic.     The  second,  fourth,  and  forher(th« 
sixth  counts  were  similar  to  the  first,  third,  and  fifth,  ex-  break&it,  and 
cept  that  they  stated  the  poison  to  be  white  arsenic.  drUik  th7poi- 

Thc  evidence  of  Mrs.  Smith  was  as  follows — "  I  cot  !l?"®i  «»««•— 

®        This  if  a  "  caiis- 

up  at  about  7  o'clock.  The  kettle  was  on  the  fire,  and  the  ing  the  poison  to 
coffee  pot  was  by  the  side  of  the  grate*    I  told  the  prison-  withinTbe  stat. 
er  that  she  had  better  get  her  breakfast,  as  I  thought  she  *  ?i7i„*d  uie*' 

servant  is  there- 
fore indictable  under  that  act.  Semble,  that  this  is  also  an  *' administering,"  within  that  act;  as,  to 
constitute  an  administering,  it  b  not  necessary  that  the  poison  should  be  delivered  by  the  hand  of 
the  pArty. 
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1890.  needed  it  by  that  time.  Shesaidi  she  would  not  have  anyi 
it  was  intended  for  me*  I  said  to  her  again«  *  Did  you 
put  it  for  me?'  and  she  said  '  Yes.'  I  then  toasted  a  slice 
off  a. roll,  and  was  going  to  put  out  some  tea;  but|  on  the 
prisoner  telling  me  that  the  cofiee  was  for  me^  I  put  the 
tea-pot  down,  and  asked  James  Thomas  if  he  would  have 
tea  or  coffee ;  and  he  saying  he  should  like  some  coffee,  I 
poured  out  some  for  him  and  for  myself;  and  I  drank  it.  I 
poured  out  a  second  cup  for  both,  James  Thomas  drank 
about  half  his,  and  I  drank  the  whole  of  mine.  James 
Thomas  complained  that  his  coffee  made  him  sick,  and  he 
left  the  room.  I  felt  quite  well  at  this  time,  but  in  about 
five  minutes  I  became  very  ill  indeed,"  &c.  &c. 

It  was  distinctly  proved,  that  this  coffee-pot  contained 
arsenic  mixed  with  the  coffee. 

C.  Phillips,  for  the  prisoner. — I  submit  that  there  is  in 
this  case  no  evidence  of  an  administering;  there  is  no 
proof  that  the  prisoner  handed  this  coffee  to  Mrs.  Smith. 
The  mere  mixing  of  poison,  and  leaving  it  in  some  place 
for  the  person  to  take  it,  is  not  sufficient  to  constitute  an 
administering;  it  must  be  given  into  the  hand  of  the  par- 
ty. In  the  case  of  Rex  v.  Cadman  {a),  it  was  considered 
that  the  swallowing  of  the  poison  was  not  essential,  but 
that  some  of  the  poison  must  be  applied  to  the  person  to 
whom  it  is  adminbtered;  and  that  case  clearly  shews,  that 
the  delivery  of  the  poison  to  the  hand  of  the  party  is  the 
main  ingredient  of  the  offence;  and  that,  if  the  poison  had 
been  laid  down,  or  left  in  a  place  to  which  the  prosecutrix 
had  access,  that  would  not  have  been  sufficient. 

Mr.  Justice  Park. — There  is  another  report  of  the  case 
of  Bex  V.  Cadman  (A),  and  the  two  reports  differ  mate- 
rially* My  memory  is,  that  Mr.  Carrington's  report  is  ac- 
curate, and  that  the  Judges  held,  that  it  was  no  admi- 
nistering, unless  the  poison  was  taken  into  the  stomach. 

(fl)  R.  &  M,  C.  C  R,  1 14.  (6)  Carr.  Supp.  237- 
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C.  Phillips* — My  argument  ia,  that  unless  there  was  a 
manual  deliyery  to  the  party,  it  is  not  sufficient. 

Mr.  Justice  Park. — If,  according  to  the  report  you  haye 
cited,  the  delivery  into  the  hand  is  not  enough,  and  the 
taking  it  into  the  stomach  is  immaterial,  I  can  hardly  say 
what  would  be  enough  in  any  case.  If  I  call  in  a  physician, 
and  he  writes  his  prescription,  and  I  take  the  medicines,  is 
that  not  an  administering  by  him  ? 

C.  PkHlips. — ^That  is  an  act  done  by  the  physician.  To 
constitute  an  administering  it  must  be  given  and  also 
taken* 

Mr.  Justice  Park. — I  have  my  own  note  of  the  case  of 
Rex  V.  Cadman.  That  being  a  case  on  a  Welch  circuit, 
we  certify  our  opinion  under  our  hands*  The  Welch 
Judges  have  no  right  to  reserve  cases  directly  for  the  opin- 
ion of  the  twelve  Judges.  They  petition  his  Majesty, 
who  refers  the  matter  to  us,  and  we  sign  a  letter  stating 
our  opinion;  and  of  all  such  letters  Lord  Tenierden  keeps 
copies.  My  note  of  the  case  is,  that  the  Judges  were 
unanimously  of  opinion  that  the  poison  had  not  been  ad- 
ministered, because  it  had  not  been  taken  into  the  sto** 
mach,  but  only  into  the  mouth. 

C.  PAi/KjM.— Administering  is  an  act.  Suppose  the 
poison  had  been  mixed  and  laid  by  for  a  month,  and  that 
a  stranger  had  gone  in  and  taken  it.  If  that  stranger  had 
died,  it  would  no  doubt  have  been  murder;  but  still  there 
is  no  administering:  and  the  indictment  in  such  a  case 
would  charge,  not  an  administering,  but  that  the  prisoner 
did  maliciously  lay  the  poison  in  a  certain  place,  and  that 
the  deceased,  not  knowing  it  to  be  poison,  took  it.  There 
is  no  count  in  this  indictment  which  does  not  require  an 
agency  on  the  part  of  the  accused.  A  "  causing  to  be 
taken,'*  includes  an  act,  and  so  does  an  "  attempt  to  admi* 
Dister." 
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Corbet,  for  the  prosecution. — I  was  counsel  in  the  case 
of  Rex  v.  Cadman,  and  my  recollection  coincides  with 
your  Lordship's  note^  and  with  Mr.  Carrington's  book.  I 
submit  thaty  in  the  evidence  of  Mrs.  Smithy  there  is  evi- 
dence to  go  to  the  Jury  on  all  the  counts. 

Cm  PhiUipg. — When  a  new  offence  is  created  by  an  Act 
of  Parliament^  we  must  construe  it  to  the  very  letter. 

Mr.  Justice  Park,  (in  summing  up). — ^There  has  been 
much  argument  whether,  in  this  case,  there  has  been  an  ad- 
ministering of  this  poison.  It  has  been  contended^  that 
there  must  be  a  manual  delivery  of  the  poison,  and  the 
law,  as  stated  in  Messieurs  Ryan  %  Moody* s  Report,  goes 
that  way;  but  as  my  note  differs  from  that  report,  and  al- 
so from  my  own  feelings,  I  am  incBned  to  think  that  some 
mistake  has  crept  into  that  report.  It  is  there  stated, 
that  the  Judges  thought  the  swallowing  of  the  poison  not 
essential;  but  my  recollection  is,  that  the  Judges  held  just 
the  contrary.  I  am  inclined  to  hold  that  there  was  an  ad« 
ministering  here;  and  I  am  of  opinion,  that,  to  constitute 
an  administering,  it  is  not  necessary  that  there  should  be 
a  delivery  by  the,  hand.  With  respect  to  the  question, 
whether  the  prisoner  ''did  cause  the  poison  to  be  taken'* by 
Mrs.  Smith — it  has  been  proved,  that  she  said  that  she 
put  the  coffee-pot  down  for  Mrs.  Smith,  and  that  upon 
this  Mrs.  Smith  drank  some  of  the  coffee :  and  if  you  be- 
lieve the  evidence  of  Mrs.  Smith,  fam  of  opinion  that  this 
is  a ''  causing  to  be  taken,"  within  this  Act  of  Parliament. 

Verdict — Not  guilty. 

Corbet,  for  the  prosecution. 

C.  Phillips,  for  the  prisoner. 

[Attoraios — Damey,  and  A^terky.'] 

By  the  stat.  9  Geo.  4,  c  31,  s.     person  unlawfully  and  malicious- 
11 «  it  is  enacted — ^*'Tbat  if  any     ly  shall  adminbCer  or  attempt  to 
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administer  to  any  person,  or  shall 
cause  to  be  taken  by  any  person, 
any  poison  or  other  destructive 
thin^,  or  shall  unlawfully  and 
maliciously  attempt  to  drown, 
suffocate,  or  stranfrle  any  person, 
or  shall  unlawfully  and  malicious- 
ly shoot  at  any  person,  or  shall, 
by  drawing  a  trigger,  or  in  any 
other  manner,  attempt  to  dis^ 
charge  any  kind  of  loaded  arms  at 


any  person/  or  shall  unlawfully 
and  maliciously  stab,  cut,  or 
wound  any  person,  with  intent,  in 
any  of  the  cases  aforesud,  to  mur- 
der such  person,  every  such  of- 
fender, and  every  person  counsel- 
ling, aiding,  or  abetting  such  of- 
fender, shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall 
suffer  death  as  afelon.** 


1830. 


Rex  V,  Hughes  and  Others. 


Augtut  IIM. 


Indictment  against  twelve  defendants  for  a  riot  and  Twelve  penoos 
assault.    The  indictment  charged  that  the  defendants  un-  for  a  riot  and 


at- 


lawfully,  riotously^  and  routously  did  assemble  together  to  xhelndictment 
disturb  the  peace;  and,  being  so  assembled  and  gathered  ^<i  not  conclude 
together,  in  and  upon  one  John  Watson,  unlawfully,  riot-  fmk  Several  of 
ouslyi  and  routously  did  make  an  assault.     It  then  stated  ju^^^Q  ^n? 
that  the  defendants  beat  Mr.  Watson,  and  tore  down  a  ^*^*^'  ■'*«*»  ^ 

an  ensuing  as* 

booth.     The  indictment  did  not  conclude  tit  t'errorem  po»  iiie,  at  which  the 

puU  (a).    Some  of  the  defendants  who  had  been  in  custo-  fendanu  were' 

dy,-  were  convicted  at  the  previous  assizes,  but  the  remain-  ^d^enwTthaT** 

der  of  them  had  traversed  to  the  present  assize.  '^«y  had  joined 

_   .  _  ,  ,  111,1  in  the  riot,  but 

Evidence  was  given  to  shew,  that  there  had  been  a  con-  there  was  no 

siderable  riot  on  .the  race-course  at  Shrewsbury,  in  which  M^t,  except  the 

a  booth  belonging  to  the  prosecutor  had  been  pulled  down  ^j[f  •  "^*  ^f »" 

and  torn  to  pieces ;  but,  owing  to  the  absence  of  the  prose-  written  on  the 

.,  •  i?  1^  !_•  indictment,  over 

cutor,  no  evidence  was  given  of  any  assault  upon  him.         the  names  of  the 

oonricted  defen- 
danU:— J^M, 

Curwood,  and  Godson^  objected — ^That,  as  there  was  no  *hat  this  was  no 

proof  of  an  as- 

proof  of  any  assault,  the  defendants  were  entitled  to  be  sanit  as  against 
acquitted,  because  the  indictment  did  not  conclude  in  ter^  felJ^^l^d' 
rorem  popuU.    If  the  assault  had  been  proved,  the  parties  ^}'  *^P'*^^l 

not  be  convicted 
of  the  riot  onl  J, 

(a)  The  indictment  was  in  the  form  ffiven  in  Arch.  Cr.  L.,  for  an  in-  **  the  indict- 
dictment  for  a  not  and  assault.  conclude  tn  ier* 

rorem  papuli, 
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might  have  been  convicted  of  that;  but,  as  it  was  not,  the 
only  evidence  was  of  a  riotous  assembling  and  destroying 
the  tent,  and  they  contended  that  the  parties  could  not  be 
found  guilty  of  that  part  of  the  charge,  because  the  in- 
dictment did  not  impute  it  to  have  been  done  in  ierrorem 
populi* 

Busby  f  catUra. — By  the  indictment  itself  it  appears,  that 
several  of  the  defendants  have  been  convicted  of  a  riototts 
assault  (a).  It  is  therefore  proved  by  the  record,  that  an 
assault  was  committed  on  the  prosecutor*  By  the  other 
evidence,  We  have  shewn,  that  the  defendants,  who  are  now 
on  their  trials,  were  active  in  the  riot ;  and,  as  in  misdemea- 
nor all  are  principals,  I  submit  that  we  are  in  a  condition 
to  ask  a  verdict  of  guilty. 

Mr.  Justice  Park. — The  conviction  of  other  parties  is 
no  proof  of  the  assault  as  against  these  defendants ;  and, 
withoutproof  of  the  assault,  I  am  of  opinion,  that  these  de- 
fendants cannot  be  convicted  of  the  riot,  as  the  indictment 
does  not  conclude  in  ierrorem  populi.  The  defendants 
must  be  acquitted. 

Verdict — Not  guilty. 

C.  PhiUips,  and  Busby ,  for  the  prosecution. 

Curwood,  Bcaher,  Corbet,  and  Godson,  for  the  respec- 
tive defendants. 

lAtXOTmeB^Amutrongt  for  the  prosecuUon,  and  Loxdale,  and  Aster- 
ley,  for  the  respectire  defendants. 


M 


(a)  As  to  several  of  the  defendants,  the  indictment  had  po.  te,  and 
jpiilty"  written  over  their  names. 
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Whittuck  f?.  Waters.  August  24(A 

j^CTIONy  for  the  use  and  occupation  of  certain  propet-  in  u  action  for 
ty  which  had  been  demised  to  the  defendant  for  a  term  of  don  by  Sm^' 
years,  determinable  on  three  lives.  It  was  opened  on  the  ]|!2^""'  ^„ 
part  of  the  lessor  of  the  plaintiff,  that  all  the  three  cesiuis  «^hoh«i  been 
que  vie  had  died  before  the  time  from  which  the  plaintiff  determinable  on 
claimed  for  the  use  and  occupation.  re^irter^^buri- 

To  prove  the  death  of  one  of  them,  a  witness  produced  "^  ®^*  Wetiey- 

*^  ,  ,    '  ,  "^  an  cbapel,  II  not 

an  examined  extract  from  the  register  of  burials,  at  the  admiMibie  to 
Wesleyan  Chapel  at  Kingswood.  of  one  of  the 

Off teiff  qve  tit ; 
nor  is  the  eri- 

Mr.  Justice  Park. — I  cannot  receive  the  registers  of  denceofawit- 
the  Wesleyan  chapel  as  evidence  of  the  death  (a).  in  the  ftmiiy 

that  another  of 
the  eMteiff  giM 

The  same  witness,  to  prove  the  same  death,  produced  a  ^T?f  ^^^' 
copy  of  an  inscription  from  a  tomb-stone  in  the  burial-  copy  of  an  in- 
ground  adjacent  to  the  same  chapeL  t^^'itone  in 

the  burial 
ground  of  a 

Mr.  Justice  Park. — I  entertain  very  great  doubts,  Wedeyancha- 
whether  this  inscription  is  receivable  in  evidence.     How-  eridence  fonhtt 
ever,  I  will  not  reject  it,  and  will  let  the  case  proceed.        v^^r^o^^. 


(a)  The  Fleet  registers   have  sudor's  chapel  at  Paris,  as  proof 

been  repeatedly  held  not  to  be  of  a  marriage.  And  in  the  case  of 

admisdble  in  evidence  to  prove  Huet  v.  Le  Meturietf  1  Cox,  Ca. 

a  marriage.    In  the  case  of  Lea-  275,  it  was  held,  that  a  copy  of  a 

der  V.  Barry,  I  Esp.  35d»  Lord  register  of  baptisms,  kept  in  tht 

Kenyon  would  not  recdve  an  ex-  Island  of  Guernsey,  was  not  act 

amined  copy  of  the  register  of  misdble. 
marriages  at  the  Swedish  ambas- 
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Whittuck 

V. 

Waters. 
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The  evidence  as  to  the  death  of  another  of  the  cesiuis 
que  vie,  was  merely  that  the  witness  had  heard  in  the  fa- 
mily that  the  person  was  dead. 

Mr.  Justice  Park. — That  will  not  do.  This  is  not 
a  question  of  pedigree,  where  hearsay  in  the  family  is  ad- 
missible. 

This  evidence  was  therefore  rejected. 

Another  witness  proved  that  he  had  said  to  the  defend- 
ant, "  Why  did  you  not  get  your  lease  renewed  before  all 
the  lives  had  dropped  ;*'  and  that  the  defendant  had  repli- 
ed, ''  The  lives  had  dropped,  and  I  did  not  know  of  it." 

Mr.  Justice  Park. — I  will  leave  the  case  to  the  Jury  on 
this  admission;  but  I  shall  also  tell  the  Jury,  that  the  de- 
fendant was  speaking  of  a  fact  which  did  not  appear  to  be 
within  his  own  knowledge;  and  that,  therefore,  it  is  high- 
ly probable,  that  he  said  the  lives  had  dropped,  only  be- 
cause some  one  had  told  him  so. 


Eusseli,  Serjt.,  elected  to  be  nonsuited. 


Nonsuit  (a). 


Ruuellf  Serjt.,  and  Talfourd,  for  the  plaintiff. 

Can^beUf  for  the  defendant. 

[Attoniieft— Tl^fticft  4-  B.,  and  Cory  ^  CroM.] 


(a)  By  the  stat.  19  Car.  2,  c. 
6,  persons  on  whose  lives  estates 
are  held,  are  to  be  considered  as 
dead,  if  they  be  absent  seven  years, 
and  there  is  no  proof  that  they 
are  alive.  And,  by  the  statute 
6  Ann.  c.  18,  the  reversioner,  or 
person  interested,  may,oncea-year, 
by  an  application  to  the  Court  of 


Chancery,  supported  by  affidavit^ 
compel  the  production  of  the  per- 
son on  whose  life  the  estate  is 
held ;  and  if  the  person  be  not  pro- 
duced, the  reversioner  may  enter 
on  the  lands.  As  to  when  a  party 
shall  be  presumed  to  be  dead,  see 
the  case  of  Doe  d.  Oldnall  v.  Deo- 
kin,  ante,  Vol.  3,  p.  402. 
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BBFORB  MR.  JUSTICE  BOSANQUET. 

Rex  v.  John  Buck.  ^^^  ^^^^ 

INDICTMENT  for  receiving  stolen  brass.    The  first  ir to  indict- 

count  of  the  indictment  stated,  that,  one  Edwin  Smith,  at  J^V^,toil* 

the  General  Quarter  Sessions,   &c.,  was  convicted   of  the  principal 

stealing  brass,  fixed  in  the  church*yard  at  Minchinhamp-  been  committed 

ton,  that  being  a  "  place  dedicated  to  public  use,"  and  ^^;ouid''ha've 

that  the  prisoner  received  it,  knowing  it  to  be  stolen.    In  '^J  •▼idence 

another  count,  the  stealing  was  stated  to  be  by  a  certain  felony  to  convict 

ai.             J                  .     al     •                   t  A.  B",  II  reoeiv- 

•disposed  person  to  the  jurors  unknown.  able  to  prove 

Evidence  was  given  that  the  brass  was  fixed  into  many  on"the^^ria/ o? 
of  the  tomb-stones  in  the  church-yard  at  Minchinhampton,  ^^^  lYoeiver, 
and  that  it  had  been  stolen,  and  it  was  also  proved  that  a  cituive.  There- 
considerable  portion  of  the  brass  was  found  in  the  house  ^l^nfessea  ^'e 
of  the  prisoner.    To  prove  that  the  brass  was  stolen  by  principal  felony, 

,            .  that  confession 

Edwin  Smith,  an  examined  copy  of  the  record  of  his  con-  is  admissible  on 

viction  was  put  in,  and  by  that  it  appeared  that  he  had  receiver  to 

ple«led  guilty.  En^'Sf'T 

principal  felony. 

Ludhw,  Serjt.,  and  Talfourd,  for  the  prisoner.    This  ^rteii'of 

is  a  judgment  against  the  principal  by  confession.    Now,  brasM,  fixed  to 

the  accessary  is  not  bound,  even  by  a  verdict  against  the  a  church-yard, 

principali  and  still  less  is  he   bound  by  a  confession.  jn^e^Jtatr?  & 

There  is  no  evidence  of  the  guilt  of  the  principal,  except  ®  ^f**  *»  ^  ^^» 
his  own  confession,  which  is  not  evidence  against  the  ac- 
cessary;  and,  with  respect  to  the  count  which  charges  that 
the  brass  was  stolen  by  a  person  unknown,  that  must  fail, 
because  the  principal  is  known.  There  is  another  objec- 
tion, which  IS  this,  the  stealing  of  this  brass  is  not  a  fe- 
lony. By  the  Stat.  7  &  8  Geo.  4,  c.  29,  s.  41>,  it  is  enact- 
ed,  that  if  any  person  shall  steal,  &c.,  any  brass,  &c., 
fixed  for  a  fence,  **  to  any  dwelling-house,  garden,  or  area,  or 
in  any  square,  street,  or  other  place  dedicated  to  public  use 
or  ornament,  every  such  ofiehder  shall  be  guilty  of  felony.** 
.  The  prosecutor  relies  on  tl^e  words,  '*  place  dedicated 
•  to  public  use,**  and  if  this  case  does  not  come  within  those 

VOL.  IV.  C  C 
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words,  it  is  neither  within  the  act  of  Parliament,  nor  is  it 
the  offence  charged  by  this  indictment.  The  word  place, 
in  the  statute,  being  joined  with  the  words,  square  and 
street,  must  clearly  mean  a  place  eju$dem  generis^  and 
not  a  church-yard. 

Mr,  Justice  Bosanquet. — There  is  no  doubt  that  the 
accessary  may  controvert  the  guilt  of  the  principal;  but  I 
take  it,  that  whatever  is  evidence  against  the  principal,  is 
primd  facie  evidence  of  the  principal  felony,  as  against 
the  accessary;  and  if  the  principal  is  convicted  on  his 
own  confession,  that  is  primd  facie  evidence  of  his  guilt 
as  against  the  accessary,  but  not  conclusive.  If  thb  ob- 
jection were  valid,  it  would  set  up  the  last  count  of  the  in- 
dictment,  because,  if  this  is  not  evidence  as  to  the  person 
who  stole  the  brass,  there  is  no  evidence  to  shew  who 
did  it.  Though,  I  agree  that,  if  an  offence  is  charged  to 
have  been  committed  by  a  person  unknown  as  principal, 
and  it  appear  that  he  is  known,  the  prosecution  must  fail. 
With  respect  to  the  other  point — this  statute,  which  is 
rather  pecuUarly  worded,  makes  it  an  offence  to  steal 
brass  fixed  in  any  square,  street,  or  other  place,  dedicated 
to  public  use  or  ornament;  and  I  think  that  a  church- 
yard is  a  place  of  that  kind,  within  the  meaning  of  this  act. 
If  the  prisoner  is  convicted,  I  do  not  say  that  I  will  reserve 
the  point,  but  I  will  take  it  into  further  consideration. 

The  prisoner  was  acquitted  on  the  merits. 

Maclean^  for  the  prosecution. 

Ludlow,  Serjt.,  and  Talfourd,  for  the  prisoner. 

[Attornies^  *-*»  and  Hou$man  ] 

By  the  stat  7  &  8  Geo.  4,0.  to  any  building  whatsoever,  or  any 

29,  8. 44,  it  is  enacted — ^*  That,  lead,  iron,  copper,  brass,  or  other 

if  any  person  sltall  steal  or  rip,  metal,  or  any  utensil  or  fixture, 

cut  or  break,  with  intent  to  stei^,  whether  made  of  metal  or  other 

any  glass  or  wood-work  belonging  material^  respectively  fixed  in  or 
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to  any  biuldiog  whatBoever,  or  convicted  thereof,  shall  be  liable  18cO. 
any  thing  made  of  metal  fixed  in  to  be  punished  in  the  same  man- 
any  land  being  private  property,  ner  as  in  the  case  of  simple  larce- 
or  for  a  fence  to  any  dwelUng-  ny;  and  in  case  of  any  such  thing 
honae^  garden,  or  area,  or  in  any  fixed  in  any  square,  street,  or 
•qoare,  street,  or  other  place  de-  other  like  place,  it  shall  not  be 
dicated  to  public  use  or  oma-  necessary  to  allege  the  same  to  be 
ment,  every  such  ofiander  shall  the  property  of  any  person.** 
be  guilty  of  felony,  and,  being 


Rex  r.  Stone  and  Others-  ^,^g^  27^;^^ 

Indictment  for  compounding  a  felony.     The  in-  if,  in  an  indicts 
dictment  stated,  that  Selina  Smart  had   stolen   various  J^n'^.^^ 
articles  (which  were  enumerated),  from   the  defendant  ny,  it  be  averred 

.  that  the  defend- 

Stone,  and  that  he  and  the  other  two  defendants  did  corn-  ant  did  desist, 
pound  the  said  felony  with  S.  S.,  and  did  tdce,  exact,  ^^^  hiSherto 
and  receive  frem  S.  S.,  a  sum  of  6/.  16*.,  for  compound-  J****  **f,*!.*^ 

'  .  .  ^"*™  "^  further 

ing  the  same;  and  that  the  defendants  **  did  desist,  and  prosecution ;aBd 
from  that  time  hitherto  have  desisted,  from  all  further  after  the  alleged 
prosecution  of  the  said  S,  S.,  for  the  felony  aforesaid."        ~e"pC^ted 

the  offender  to 
conviction,  the 

Justice^  for  the  prosecution,  opened — That  Selina  Smart  judge  wui  direct 
and  her  sister  had  been  in  the  service  of  the  defendant  ^^  ^^^ 
Stone,  who  found  in  their  possession  some  articles  that  he 
claimed  to  be  his;  that  the  defendant  Stone  charged  them 
with  stealing  those  articles,  and,  having  paid  Selina  Smart 
a  sum  of  62.  16*.,  which  was  the  amount  of  her  wages,  he 
left  the  room,  telling  the  other  defendants  to  settle  with 
Selina  Smart  and  her  sister;  and  that  the  other  defend- 
ants then  told  Selina  Smart  and  her  sister,  that  they  would 
be  both  transported  if  they  did  not  go  away  and  leave  the 
money;  that  they  accordingly  did  leave  the  money,  and 
afterwards  went  before  a  magistrate  to  try  to  recover  their 
wages;  but  these  circumstances  coming  to  the  know- 
ledge of  the  defendant  Stone,  he  preferred  an  indictment 
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against  Selina  Smart  and  her  sister,  for  robbing  him;  upon 
which  indictment  they  were  convicted. 

Mr.  Justice  Bosamquet. — The  present  indictment 
charges,  that  the  defendants  compounded  a  felonyi  and 
"  did  desist  and  from  that  time  hitherto  have  desisted  from 
all  further  prosecution  of  the  said  Selina  Smart*"  NoWf 
I  understand  you  to  state,  that,  so  far  from  that  being  the 
case,  Selina  Smart  has  been  actually  convicted  on  the 
prosecution  of  this  very  defendant. 

Caningiont  for  the  defendants. — Both  Selina  Smart 
and  her  sister  were  tried  at  the  last  Assizes,  before  Mr. 
Baron  BoUand^  and  convicted. 

Mr.  Justice  Bosanquet. — Then,  I  am  of  opinion,  that 
this  case  cannot  be  supported*  The  defendants  must  be 
acquitted. 

Verdict — ^Not  guilty. 

Justice^  for  the  prosecution. 
CarringioHi  for  the  defence. 

[Attornies — Homier,  Jun.,  and  H.  Potoell.J 


In  some  of  the  precedents,  the 
idlegation  that  the  party  has  not 
prosecuted  the  offender,  is  omitted, 
but  it  may  be  a  question,  whether 
an  indictment  so  framed  would  be 
j^rood;  because  the  offence  against 
the  public  is  not  the  taking  of 
money  from  a  thief,  but  the  letting 


such  thief  escape  without  punish- 
ment. Indeed,  if  this  allegation 
had  been  mere  surplusage,  and 
put  in  as  matter  of  aggravation, 
as  is  sometimes  done  in  indict- 
ments for  misdemeanor,  the  learn- 
ed Judge  would  not  have  stopped 
the  case  on.  this  pbjection. 
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GLOUCESTER  CITY  ASSIZES. 


BEFORE  MR.  JUSTICE  PARK. 


Rex  v.  Wood  and  Another. 

Indictment  on  the  stat.  9  Geo.  4,  c.  31,  s.  12  (a), 

foi*  feloniously  and  maliciously  wounding  Decimus  Best, 
with  a  hammer,  with  intent  to  murder  him.  There  were 
other  counts,  laying  the  intent  to  be — to  disable  him,  to  do 
him  some  grievous  bodily  harm,  &c. 

The  prosecutor  stated,  that,  hearing  cries  of  murder,  he 
went  to  the  house  where  the  prisoners  were,  and  that  they 
struck  him  repeatedly  with  a  hammer,  and  to  iron  instru- 
ment, called  a  sticking  bar,  which  is  used  in  the  pin  trade. 
He  further  stated,  that  his  collar  bone  was  broken,  and 


Avgtat  26M. 

Breaking  «  per- 
•oil's  oolUrbooe, 
and  bruiting 
him,  is  not  a 
wounding  with- 
in the  Stat.  9 
Geo.  4,  c.  SI, 
i  12. 


(a)  By  the  stat.  9  Geo.  4,  c  31, 
s.  12,  it  is  enacted — "  That,  if  any 
person  unlawfully  and  maliciously 
shall  shoot  at  any  person,  or  shall, 
by  drawing  a  trigger,  or  in  any 
other  manner  attempt  to  dia. 
charge  any  kind  of  loaded  arms  at 
any  person,  or  shall  unlawfully 
and  maliciously  stab,  cut,  or 
wound  any  person,  with  intent,  in 
any  of  the  cases  aforesaid,  to 
maim,  disfigure,  or  disable  such 
person,  or  to  do  some  other  griev- 
ous bodily  harm  to  such  person, 
or  mth  intent  to  resist  or  prevent 
the  lawful  apprehension  or  de- 
tainer of  the  party  so  offending, 
or  of  any  of  his  accomplices,  for 
any  offence  for  which  he  or  they 
may  respectively  be  liable  by  law 
to  b«  apprehended  or  detuned. 


every  such  offender,  and  every 
person  counselling,  aiding,  or 
abetting  such  offender,  shall  be 
guilty  of  felony ;  and,  being  con- 
victed thereof,  shall  suffer  death 
as  a  felon :  Provided  always,  that 
in  case  it  shall  appear,  on  the  trial 
of  any  person  indicted  for  any  of 
the  offences  above  specified,  that 
such  acts  of  shooting,  or  of  at- 
tempting to  discharge  loaded 
arms,  or  of  stabbing,  cutting,  or 
wounding  as  aforesaid,  were  com- 
mitted under  such  circumstances, 
that,  if  death  haul  ensued  there- 
from, the  same  would  not  in  law 
have  amounted  to  the  crime  of 
murder,  in  every  such  case  the 
person  so  indicted  shall  be  ac- 
quitted of  felony." 
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the  ends  of  that  bone  injured,  that  his  back  and  loins 
were  bruised  tremendously,  and  his  head  was  very  sore. 

Watson,  for  the  prisoner,  submitted  that  this  was  not 
a  wounding,  as  the  skin  was  not  broken. 

Mr.  Justice  Park  allowed  the  case  to  go  to  the  Jury, 
who  convicted  both  the  prisoners;  and  his  Lordship  re- 
served the  point  for  the  opinion  of  the  Judges. 

Justice,  for  the  prosecution. 

Watson,  for  the  prisoners. 

[Attomies — Dance,  and  TSpton."} 


In  the  ensuing  term,  it  was  decided  by  the  Judges,  that 
this  was  not  a  wounding  (a)  within  this  act. 

(a)  Dr.  Johnson,  in  his  Die-  '^  a  wound  may  be  defined  to  be 
tionary,  defines  a  wound  to  be»  a  recent  solution  of  continuity  in 
"  a  hurt  by  nolence,"  but,  among  the  soft  parti,  suddenly  occasion- 
medical  men,  the  term  wound  is  ed  by  external  causes,  and  gene- 
used  in  a  much  more  limited  sense,  rally  attended  at  first  with  he- 
Mr.  Cooper,  in  his  Dictionary  morrhage." 
of  Surgery,  tit.  "  Wound,"  says. 
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BEFORE  MR.  JUSTICE  LITTLEDALE,  AND  MR.  JUSTICE  J.  PARKE. 


BUCKINGHAM  ASSIZES. 


BBPORB  MR.  JUSTICE  J.  PARKE. 


Whitamore  v.  Waterhouse  and  Others,  ,  ,  «^,. 

f^ASE  against  fourteen  defendants,  thirteen  of  whom  in  an  action  on 
were  proprietors,  and  the  fourteenth  the  coachman  of  the  Jjll^^^^h**ro^ 
Manchester  Defiance  coach,  to  recover  damages  for  an  pnetonforan 

injury  done  by 

injury  received  by  the  plaintiff  from  the  defendants'  coach,  the  mis-man- 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  ^^  whereby 

was  possessed  of  a  horse,  which  he  was  riding  along  a  '  ^7*?  ^^ 

public  highway,  and  that  the  *'  said  defendants  were  then  luggage  on  the 

and  there  possessed  of  a  coach  and  certain  horses,  draw-  oftbe'coach  ii 

ing  the  same,  and  which  said  coach  and  horses  were  then  JlJj|nt^[^foJ*^°' 

and  there  under  the  care  and  management  of  the  said  de-  defendants, 

without  a  re- 

fendants,"  who  were  driving  the  same  along  the  highway,  leaaet  but  a  re- 
" Nevertheless,  the  said  defendants   then  and  there  so  one^hede- 
carelessly,  improperly,  and  negligently  conducted  them-  fendanuiituiH. 
selves,  in  and  about  the  driving,  directing,  and  managing,      Sembie,  that 
the  said  coach  and  horses,  that,  by  and  through  the  negli-  tion  the  pro-' 
gence  and  improper  conduct  of  the  said  defendants,  the  Jl^hmanmay* 
said  coach  and  horses  were  then  and  there,  with  great  i)e  sued  joindy. 


Waterhouse. 
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1830.         force  and  violence,  driven  and  ran  towards  and  against 

Whitamorb  ^^^  ^^^^  plain tift'  and  his  said  horse;  and  certain  lug- 
gage then  and  there  upon  and  attached  to  the  said 
coach,  then  and  there  struck  against  the  said  plaintiff 
and  his  said  horse,  and  threw  the  said  plaintiff  down,'*  &c. 
The  second  count  stated,  that  the  plaintiff  was  possessed 
of  a  horse,  and  was  riding,  &c.j  and  that  all  the  defend- 
ants were  possessed  of  a  coach  and  horses,  ''which  said 
last-mentioned  coach  and  horses  were  then  and  there  un- 
der the  care  and  management  of  the  said  defendant,  John 
Emerson,  as  the  servant  and  agent  of  and  for  the  said 
other  defendants;  and  which  said  defendant,  J.  E.,  was 
then  and  there,  as  such  servant  and  agent  as  aforesaid, 
driving  the  said  last-mentioned  coach  and  horses  in  and 
along  the  said  highway,  to  wit,  in  the  county  aforesaid.** 
**  Nevertheless,  the  said  defendants  so  carelessly,  impro- 
perly, and  negligently  conducted  themselves,  in  and  about 
the  driving,  directing,  and  managing  the  said  coach  and 
horses,  that^  by  and  through  the  carelessness,  negligence, 
and  improper  conduct  of  the  said  defendants  in  that  be- 
half, the  said  coach  then  and  there  ran  and  struck  with 
great  force  and  violence  against  the  said  plaintiff  and 
his  horse,"  &c. 

Kelly,  for  the  defendants,  submitted,  that  the  plaintiff's 
counsel  must  elect  either  to  proceed  against  the  coach- 
man or  the  proprietors;  they  could  not  proceed  against 
both. 

Mr.  Justice  J.  Parke. — I  never  saw  a  case  before  in 
which  the  proprietors  and  coachman  were  joined. 

SiorUst  Serjt.,  and  Gunnings  for  the  plauitiff,  cited  the 
case  of  Michel  v.  Alestree  {a). 

(a)  2  Lev.  17*2*    This  was  an  able  horses  in  Lincoln's-inn-fields; 

action  on  the  case  against  a  mas-  the  master  was  not  present  at  the 

ter  and  servant,  for  an  accident  accident,  but  the  plaintiff  recover- 

caused  by  the  driving  of  ungovern-  ed  against  both. 
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Mr.  Justice  J.  Parke. — I  think,  upon  the  authority  of        IdSO. 

that  case,  I  cannot  call  upon  the  plaintiff  to  discharge  whitamorb 
either  the  proprietors  or  the  coachman.  The  question  will  v. 

be  hereafter  open  in  arrest  of  judgment. 

Upon  this,  Storks^  Serjt.,  for  the  plaintiff^  consented  to 
the  acquittal  of  the  coachman. 

For  the  defence,  the  guard  of  the  coach  was  called. 

Siorig,  Seijt.,  objected  to  his  being  examined  without 
a  release,  as  he  was  so  mixed  up  in  the  transaction,  as  to 
be  probably  liable. 

Mr.  Justice  J.  Parke. — ^You  must  release  him. 

Kelltff  for  the  defendants. — ^We  have  not  fourteen  de- 
fendants here  to  execute  a  release. 

Mr.  Justice  J.  Parke. — One  will  do. 

The  guard  was  not  examined. 

Verdict  for  the  defendants. 

Storks^  Serjt.,  and  Gunnings  for  the  plaintiff. 

Kelltf,  for  the  defendants. 

[Attornies— PfOTK,  and  Lc^h,'] 
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BEDFORD  ASSIZES. 


BEFORE  MR.  JUSTICE  UTTLBDALE. 


July  2Ath,  RbX  0.  BiRDSBYB. 

A  primer  wm  InDICTMENT  for  Stealing  picUed  pork,  a  bowl,  gome 
|;^Sr«e     knives,  and  a  loaf  of  bread. 

^^!d.  that.*^  It  appeared,  that  the  prisoner  entered  the  shop  of  the 
having  taken  prosecutor,  and  ran  away  with  the  poric.  In  about  two 
he  ictuned  in'  minutes  he  returned,  replaced  the  pork  in  a  bowl,  whidi 
i^^lTd  toi'k  contamed  the  knives,  and  took  away  the  whole  together, 
the  lecond,  and  threatening  destruction  to  any  one  who  followed  him.  In 
in  half  an  hoar  about  half  an  hour  after,  he  came  back  to  the  prosecutor's 
tiSJd^^w,     *op,  and  took  away  the  loaf. 

that  the  last 

dbtinct  felony,  Mr.  Justicc  LiTTLEDALB. — This  taking  away  the  loaf 
he  si^tn°evi.  c<uuiot  be  givcu  in  evidence  upon  this  indictment.  I  think 
denoe  with  ^e    (imt  the  prisoner's  taking  the  pork,  and  retuminir  in  two 

other  two.  But,        .  "^      ,     ,  ^  ^      .  ,       .        ,        i 

that  the  inter-  mmutes,  and  then  running  on  with  the  bowl,  must  be 
tween  thTflnt  taken  to  be  one  continuing  transaction,  but  I  think  that 
and  second  tak-  j,^|f  |m  jj^yj,  jg  f^^^  \qj^„  ^  period  to  admit  of  that  construe- 

ings  was  so  o       r- 

short,  that  they   tiou.  The  taking  of  the  loaf,  therefore,  is  a  distinct  offence. 

must  he  consi- 
dered as  parts  of 

tbemoe  trans-       j^^^  prisoner  was  acquitted,  the  learned  Judge  tellmg 

the  Jury,  that  the  'felonious  intent  was  not  sufficiently 
made  out 

SnUih,  for  the  prosecution. 

[Attorney — Eagles.'] 
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Rbx  e.  Hannah  Kingston.  j^  26i&. 

Indictment  for  administering  arsenic  to  Eliaa  Bates,  a  girl  wm 
with  intent  to  murder  her.     It  appeared,  that  the  sinr-  ^and^tering 
geon  who  was  caHed  in  saw  the  prisoner,  and  said  to  her,  P^»  mJ^J^ 
you  are  under  suspicion  of  this,  and  you  had  better  tell  all  The  sutgeoQ 
you  know;  and  after  this  she  made  a  statement  to  the  sur-  <«  you  nt  under 

.  rotpidoD  of  this, 

8^0^-  end  you  bed 

better  tell  all 
1      •  1    m«-      T  y*°  know." 

Mr.  Justice  3.  Parke,  havmg  conferred  with  Mr.  Jus-  After  thu  the 
tice  LiTTLEDALE,  held,  that  eyidence  of  this  statement  ment  to*the  rar- 

was  madmissible.  KTiiilf^i. 

Verdict — Not  guilty.      mem  wee  not 

•dmiMible  In 


Html,  for  the  prosecution. 
Siaris,  Seijt,  jfor  the  prisoner. 


See  the  cases  referred  to,  Carr.  Supp.  58;  and  the  case  of  Res 
T.  Clewes,  antCf  p.  221, 


evidence. 


CAMBRIDGE  ASSIZES. 


BEFORE  MR.  JUSTICE  J.  PARKE. 


Rex  v.  George  Bright. 

My  77th. 

Indictment  for  stabbing  Thomas  Sell,  with  intent  ^  "^^^  ^  « 
to  murder  him.    The  indictment  also  contained  a  count,  ^^^^A\^f^  to 
charging  the  intent  to  be,  to  resist  the  prisoner's  lawful  ^  !^^^^ 
apprehension.  dep«t,«od 

*  "^  would  not    A 

coDttaUe  wae 
acut  for,  and  A.  went  from  the  house  to  the  garden.    When  the  constable  arrived,  A.  said,  that  if 
a  light  appeared  at  the  windows  he  would  break  them;  upon  which  the  constable  took  him  into 
custody  i^^Held,  that  the  coutable  waa  not  Justified  in  so  doing. 
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1830.  It  appeared,  that  the  prisoner,  on  the  2nd  of  July,  at 

about  half-past  ten  o'clock  at  night,  came  to  the  house 
of  a  person  named  Hagger,  and  demanded  to  see  the 
.  maid  servant  Mrs.  Hagger  desired  him  to  quit  the 
house,  which  he  refused  to  do,  and  the  prosecutor,  who 
was  a  constable,  was  sent  for.  Before  the  prosecutor 
came,  the  prboner  left  the  house*  and  went  into  the  gar- 
den. In  about  twenty  minutes  the  prosecutor  came.  The 
prisoner  did  nothing  in  his  presence ;  but,  upon  the  prison- 
er saving,  **  if  a  light  appear  at  the  windows,  I  will  break 
every  one  of  them,"  the  prosecutor  took  him  into  custody; 
and  the  prosecutor  and  others  then  confined  his  hands 
with  a  cord;  the  prisoner  borrowed  a  knife  to  cut  the, 
cord,  and,  in  endeavouring  to  cut  it,  wounded  the  prose- 
cutor. 

Smith,  for  the  prisoner,  submitted,  that  the  arresting 
the  prisoner  was  illegal,  as  nothing  had  been  done  by  him 
in  breach  of  the  peace  in  presence  of  the  constable. 

Mr.  Justice  J.  Parke. — I  think  that  the  detention  of 
the  prisoner,  by  the  prosecutor,  was  illegal.  There  was 
no  breach  of  the  peace  when  the  prisoner  was  taken  into 
custody,  if  death  had  ensued  from  the  prisoner's  resist- 
ance, it  would  not  have  been  murder,  but  manslaughter. 
Something  had  certainly  taken  place  previously  to  the  ar- 
rival of  the  constable;  but  still,  when  he  did  arrive,  he  had 
no  charge  given  him  to  take  the  prisoner. 

Verdict — Not  guilty. 
Hunt,  for  the  prosecution. 

Smith,  for  the  prisoner. 

[Attorney  for  the  prosecution — Cheveil,] 
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NORWICH  ASSIZES. 


BEFORE  MR.  JUSTICE  LITTLEDALE. 


Wright  r.  Wright. 

Augmt  Ath» 

Issue  directed  by  the  Court  of  Chancery  to  try  the  wbere,  on  the 

validity  of  a  will.    Under  the  order  of  the  Court  of  Chan-  ^^  J^ « Jf «» 

*^  out  of  the  Court 

eery,  Henry  Wright^  one  of  the  legateesi  was  ''  to  be  at  of  Chancery, 
liberty  to  attend  the  trial  of  such  issue/*  m^i^par^  on 

the  record  ia,  by 
order  of  that 

After  Storks,  Serjt,  had  addressed  4he  Jury  for  the  Court,  "to  be  at 
defendant,  Prendergast,  as  the  counsel  of  Henry  Wrigbt,  ^e  trial  of  luch 
claimed  a  right  to  address  the  Jury  for  bis  client.  !S"^*^*!JiIli!' 

•on  has  no  right 
toaddrevthe 

Storks,  Serjt.,  objected  to  thb,  and  cited  the  case  of  Jury,  or  to  cau 
Sir  Gregory  Page  Turner,  in  which  Ftrih,  Sei}t«,.beld  a  be^jMmne! 
brief  "  to  attend,**  and  in  which  Best,  C.  J.,  decided,  that  J^J^^'^u^a 
be  had  no  right  to  address  the  Jury  or  call  witnesses.  hy  both  parties, 

and  suggest 


Mr.  Justice  Littledalb  having  conferred  with  Mr. 
Justice  J.  Parkb,  decided,  that  Prendergast  had.no  right 
to  address  the  Jury,  or  to  call  witnesses;  but  that  be 
might  cross-examine,  the  witnesses  of  both  parties,  and 
suggest  points  of  law. 

Special  verdict. 

Andrews,  and  Austin,  for  the  plaintiff. 
Storks,  Seijt,  and  KeUy,  for  the  defendant. 
Prendergast,  for  one  of  the  legatees. 

f  Attornles— iSmiiutf rs  if  Comyn — Bridget — Ager  Sf  Bircham]^ 


points  of  law. 
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CROWN  SIDE. 


BEFORE  HR.  JUSTICE  J.  PARKE* 


Rex  0.  Skowley, 

EmiMuiemeiit  CmBEZZLEMENT.  It  appeared,  that  the  prisoner 
ed  to^Tstei-  ^^  hired  by  the  prosecutor  to  lead  a  stallion  round  the 
to  chim^solM!  ^"'^^'y  during  the  season,  and  he  was  to  ^charge  for  each 
waan,  and  not     mare,  S0#.,  and  not  to  take  less  than  SOs.    He  stated, 

tike  less  than        «_       «  .  .      «  i  i  • 

80«.  Rereoeiv-  that  his  account  coutainea  every  sum  due  to  his  master; 
for  the^cmring  <  ^^^  ^^  ^^  proved,  that  a  sum  of  6#.,  which  was  the  whole 
of  a  mare  whidi  charge  he  had  made  for  covering  one  mare,  was  not  in- 

hedidnotac-        ,,,.,.  , 

count  for:-*       ciudcd  m  his  account 

Heldf  noem- 
beizlenient,  as 

not  Korivcd  ^^'  J^tice  J.  Parks,  (having  conferred  with  Mr.  Jus- 

"byrirtueofiiis  tice  Littledale). — ^This  is  not  an  embexzlement.  To  con- 

Mnpioynent* 

stitute  an  embezzlement,  the  prisoner  must  have  received 
the  money  by  virtue  of  his  employment;  and  as  it  was  hia 
duty  to  take  90^.,  and  not  less  than  S0«.,  this  sum  of  6^. 
was  not  received  by  him  by  virtue  of  his  employment  He 
must,  therefore,  be  acquit|fced. 

Verdict — ^Not  guilty. 

Risingt  for  the  prosecution. 
Palmer,  for  the  prisoner, 

[Attomies — Oowdf  and  Paimer."] 
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Rex  v.  Wymer. 

Indictment  for  burglary,  and  stealing  the  box  of  a  a  box  belonging 
benefit  society.  All  the  counts  in  the  indictment,  except  S^efy^^ltote^ 
one,  laid  the  property  to  be  in  one  of  the  stewards;  and  fiom  a  room  in 

a  public  housew 

that  one  in  the  landlord  of  the  public  house  where  it  was  Two  of  the 
kept    It  appeared  that  there  were  four  stewards  of  the  k^eyi^onhiiboz; 
Society,  and  that,  by  the  rules,  the  landlord  ought  to  have  M^-by  themiea 
had  a  key  of  the  box,  but  in  fact  he  had  none«    The  box  the  Undiord 
was  deposited  in  a  room  in  the  public  housie,  and  two  of  bliS  •  l»7,*but 
the  stewards  had  each  a  key.  in  ftct  ^  h^ 

^  not: — Held, 

that  the  prison- 

Mr^  Justice  J»  Parke  intimated,  that  the  ease  must  rest  convicted  on  a 
on  the  count  which  stated  the  property  to  he  in  the  land-  ^rt/|°\^* 

Jord.  Undlprd  alpne. 


Palmer i  for  the  prisoner,  eontendedi  that  if  there  was 
any  property  in  the  landlord,  it  was  a  joint  property  ber 
Itween  him  and  the  stewards. 

Mr.  Justice  J.  Parke. — I  am  of  opinion  tbat  there  is 
sufficient  evidence  to  go  to  th^s  Jury  of  the  property 
being  in  the  landlord  alone. 

VerdijCjt— Gruilfir^ 

Palmer i  fojr  the  prisoner. 
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1830. 


BEFORE  MR.  BARON  GARROW^  AND  MR.  JUSTICE  J« 

PARKE. 


July  iOth. 

It  b  not  essen- 
tial that  witneM- 
es  who  state 
that  they  woold 
not  believe  an- 
other person  on 
his  oaUi,  should 
have  ever  heard 
such  person 
give  evidence 
upon  oath;  as 
the  real  ques- 
tion is,  whether 
the  witnesses 
have  such  a 
knowledge  of 
the  person's 
character  and 
conduct,  as  en- 
ables them  con- 
adentiously  to 
say  that  it  is 
impossible  to 
place  any  reli- 
ance on  any 
statement  that 
auch  person 
may  make. 


Rex  9.  BisPHAM. 

Indictment,  charging  the  prisoner  with  forging  a 
plate  stamp. 

A  witness,  named  Neale,  was  called  on  the  part  of  the 
prosecution,  and  his  evidence  made  out  nearly  all  the  im- 
portant parts  of  the  case. 

For  the  defence,  a  witness  was  cdled,  who  stated,  that 
he  had  known  Neale  for  three  years,  and  would  not  be- 
lieve him  on  his  oath. 

Brodrickf  for  ^he  prosecution,  asked  the  witness  if  he 
had  ever  known  of  Neale's  being  examined  on  oath ;  and  he 
admitted  that  he  had  not. 

Garrow,  B. — You  have  known  him  three  years;  have 
you  such  a  knowledge  of  his  general  character  and  con- 
duct, that  you  can  conscientiously  say,  that,  from  what  you 
know  of  him,  it  is  impossible  to  place  the  least  reliance  on 
the  truth  of  any  statement  that  he  may  make? 

The  witness  answered  in  the  affirmative. 

Garrow,  B.,  (in  summing  up). — With  respect  to  the 
credit  that  you  ought  to  give  to  the  testimony  of  the  witness 
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N^ale,  a  person  has  been  called  on  the  part  of  the  prison- 
er, who  has  told  you  that  he  would  not  believe  Neale  on 
his  oath.  That  person  was  asked  by  the  learned  counsel 
for  the  prosecution,  whether  he  had  ever  heard  Neale  ex- 
amined on  his  oath.  Now,  that  is  not  the  criterion;  for,  if 
the  question,  whether  a  witness  was  to  be  believed  on  his 
oath  depended  on  whether  other  persons  had  heard  him 
examined,  that  class  of  evidence  would  always  be  inappli- 
cable where  the  witness  to  be  discredited  had  never  been 
examined  before.  Every  one  must  be  examined  for  the 
first  time  on  some  occasion  or  other;  and  were  that  crite- 
terion  admitted,  every  man,  no  matter  how  infamous,  would 
be  allowed  to  walk  over  the  course  once,  merely  because 
nobody  had  ever  heard  him  examined  before.  I  take  it, 
that,  without  ever  having  been  examined  on  oath,  a  man 
may  have  been  guilty  of  such  immoral  and  profligate  con- 
duct for  a  length  of  time,  as  to  convince  respectable  per- 
sons that  his  statements  are  wholly  unworthy  of  belief. 
The  question  therefore  really  amounts  to  this,  has  the  wit- 
ness such  a  want  of  moral  character,  that  other  persons 
cannot  trust  to  a  word  that  he  says. 

Verdict — Not  guilty. 

Gumey^  Brodrick,  and  R.  Scarlett,  for  the  prosecu- 
tion. 

C  PhiUipSt  for  the  prisoner. 

[Attornies — Timmi,  and  Hwnphreyt.'\ 
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CASES  AT  THE 


SPECIAL  COMMISSION  AT  THE  OLD 

BAILEY. 

BEFORE   MR.  JUSTICE  BAYLET,  MR.  JUSTICE  BOSAN- 
QUET>  &  NEWMAN  KNOWLTS,  ESQ.,  RECORDER. 


^'-  ^'*'  Rex  r.  Helsham. 

In  an  Indict-  iN  a  duel  foQght  at  Boulogne  in  France,  Lieutenant  Jo- 

der  committed  sepli  Crowther  had  been  kilkd  bj  Captain  Hekham  on 

tubjU^lb!^d,  the  Ist  of  April,  1829 ;  and  the  latter  had  been  cdmmttfed 

lldSluiirpril  ^  Newgate  by  Mr.  MfawhuU,  a  magistrate  of  Bow-street, 

soner  and  the  mtder  the  fttat.  9  Geo.  4,  c.  81,  8.  7;  but  waa  afterwaixla 

subjecu  of  hit  admitted  to  bail  by  Lord  Tenierden,  G.  J. 

Jloie*  Ae  "itel  A  special  Commission  issued  for  the  trial  6f  Captain 

gation  that  Uie  Helsham;  and,  in  pursuance  of  it,  a  precept  was  issued, 

priaoner  was  a  « 

subject  of  Ilia  directing  the    sheriffs  of  London  to  summon  a  grand 

MaiettT}  his 

own  declaration  and  petty  J ury. 

will  be  for  them  jictment  was  presented  to  them,  charging  Captain  Hel- 

th^'arTsatit.  sham  with  the  murder  of  Lieutenant  Crowther.  It  charged 

fwt?Bridlh**"  the  murder  to  have  been  committed  "  at  Boulogne,  in  the 

*»™  Sfj^tn-  kingdom  of  France,  to  wit,  at  the  parish  of  Saint  Mary-Ie- 

dictment  for  this  bow,  in  the  ward  of  Cheap,  &c." 

n!rir.rtf  u  The  Grand  Jury  objected  to  finding  the  bill,  as  it  stat- 

wiSStte?"  at  «d  the  death  to  have  occurred  in  two  different  places. 

Boulogne,  in 

Fmnc^,  to^witl  Bayley,  J.,  (having  conferred  with  Bosanquei,  J.,  and 

si  Ma^?^"^  the  Recorder;,  directed  the  words,  "  to  wit,  in  the  parish 

bow,  &c,"  and  of  Saint  Mary-le-bow,  in  the  ward  of  Cheap,  in  the  &c.," 

it  being  so  Stat-  ^               ,».     -r       -•  i  •        i            •  i      *u   *  •*.  ..rao 

ed,  the  Court  to  be  struck  out.    His  Lordship  also  said,  that  it  was 

K^  !!tnue  deemed  by  the  Court  to  be  necessary  to  have  inserted  in 

w^' Ae  biS"'  the  bill,  an  allegation  that  the  prisoner  and  the  deceased 

was  found  by  ^^^^  subjects  of  his  Majesty,  and  the  bill  must  therefore 

the  Grand  Jury.  ,    ,  .       ,  . 

be  amended  m  this  respect. 
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This  aU^otioii  vras  accordingly  inserted. 

Tlie  Grand  Jury  having  returned  a  true  bill,  Captain 
Hekbam  was  put  upon  his  trial,  and  evidence  was  given 
that  Lieutenant  Crowther  was  killed  by  him  in  a  duel  at 
Booiogiie.  The  brother  of  Lieutenant  Crowther  proved 
that  Lieutenant  C.  was  an  Englishman,  and  was  bom  in 
the  netghbonrhood  of  Islington ;  and  Mr.  Maloney  proved 
that  Captain  Helsham  had  told  him  that  he  was  an  Irisfah 
man,  and  had  come  from  Kilkenny. 

AUejff  for  the  priioner,  conteoiided,  diai,  under  this  Act 
of  Parliament,  it  was  necessary  to  prove  that  the  parties 
were  natural  bom  subjects  of  his  Majesty.  The  present 
Act  of  Parliament  differed  mudi  (torn  the  fotmer  statute 
of  SS  Hen.  8,  c.  23.  The  words  of  thb  statute  were  li- 
mited, those  of  the  former  statute  being  ^*  any  person  or 
persons."  It  never  toirid  have  been  intended,  that  Ais 
act  riiould  be  applied  to  the  subjects  of  foreign  gotem- 
menls  who  might  have  been  domicQed  in  Eagkudi  or  who 
might  have  become  naturalized  either  by  Act  qt  Parlia- 
ment, or  service  to  the  state.  Foreigners  who  served  in 
the  British  navy  for  two  years,  and  condiieted  themselves 
well,  were,  ipso  faciOf  naturalized  but  it  never  could  have 
been  meant,  that  if  two  officers  so  naturalized  were  to 
engage  in  a  conflict  in  their  own  eemitry,  that  they  would 
be  triable  for  it  here  as  if  they  were  natural  bom  sub- 
jects. Now,  if  diis  were  so,  it  wait  necessary  to  prove,  by 
some  one  acquainlted  with  the  fact,,  where  Captain  Helsham 
was*  bom.  This  nighft  be  dote  by  oalBng  his  father  ear 
some  ofher  relation  who  knew  the  fact,  the  sane  as  was 
done  with  respect  to  the  unftnftunate  deceased.  Tina  was 
a  fact  which  could  not  fall  withm  the  knowledge  of  Cap- 
tain .Helsham,  as  no  nan  could  know  where  he  was  born. 
And  as  the  stream  could  be  traced  no  higher  than  the  foun- 
tmn-head,  dapts^  Helsham  could  not  enable  another  to 
prove  by  his  declarations  more  than  he  himself  could  have 
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proved.  It  was  every  day's  experience,  that  a  man  could  not 
prove  where  he  was  born,  even  to  entitle  himself  to  parish 
relief;  indeed,  many  men,  from  motives  known  to  them- 
selves, were  induced  to  represent  themselves  as  the  sub- 
jects of  a  country  in  which  they,  were  not  bom;  and  a 
man  might  be  in  one  sense  an  Englishman,  that  b,  a  natu- 
ralized or  adopted  Englishman,  although  he  was  not  bom 
in  this  country. 

■ 

AdolphuSf  on  the  same  side. — It  is  manifest,  that  the 
words,  "  his  Majesty's  subjects,"  should  be  confined  to 
persons  bom  in  this  country.  In  the  Indian  empire  hia- 
Majesty  has  miUions  of  subjects,  but  it  would  be  absurd 
to  say,  that  they  were  to  be  tried  here  for  ofiences  where- 
soever conunitted. 

Baylbt,  J.,  (after  consulting  with  Bosanquet^  J.,  and. 
the  Recorder),  held,  that  the  declaration  of  Captain  Hel- 
sham,  unexplained,  was,  as  against  himself,  evidence  to  go 
to  the  Jury. 

Captain  Helsham  was  therefore  called  on  for  his  de- 
fence. 

Bayley,  J.,  (in  summing  up),  left  it  to  the  Jury  to 
say — 

Whether  they  were  satisfied,  by  the  evidence,  that  Cap- 
tain Helsham  was  a  British. born  subject;  for,  that  they 
must  be  quite  satisfied  that  such  .was  the  fact  before  they 
could  pronounce  him  guilty,  even  if  they  thought  that  the 
deceased  came  by  his  death  at  the  hands  of  Captain  Hel- 
sham. 

Verdict — Not  guilty. 

Gumeyi  C.  Phillips^  and  Clarison,.{ov  the  prosecu- 
tion. 
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Alley,  AdolphuSf  and  Bodkin,  for  the  defence. 

[Attoniiea— Hormer,  and  /.  SmithA  R^x 

V. 

Ublsham. 
See' die  stat.  9  Geo.  4,  c.  31,  s.  7»  set  forth  Carr.  Sapp.  103,  and  the 
authoritiea  there  cited.' 


OLD  BAILEY  OCTOBER  SESSION. 


BEFORE  HR.  JUSTICE  PARK  AND  HR.  BARON  G  ARROW. 


Rex  r.  Steptoe.  Oct,  79th. 

Indictment  for  stealing  a  ram.    The  ram  was  ifaproiccouir 
missed  on  the  15th  of  September,  and  the  carcass  found  ^'dwUnidon^ 
concealed  in  the  prisoner's  bed,  on  the  17th.     It  appear-  made  by  a  pri- 
ed that  a  patrol  had,  at  about  two  o'clock  in  the  morning  tory  of  Mmaelf, 
of  the  17th,  followed  the  prisoner's  brother  and  another  „otboundto 
man  to  the  prisoner's  house;  and  that,  on  searchinjr  the  ^^*  ^^  ^  ^ 

'^  '  .  true,  merely  be- 

house,  he  found  the  carcass  in  the  bed,  the  prisonerbe  -  cause  the  pro- 
ing  himself  in  bed  at  the  time.    The  patrol  stated,  that  in  evidence,  but 
the  prisoner,  when  the  carcass  was  found,  said  that  his  ^^jl^fhow' 
brother  had  brought  it.  ftp  it  !•  comiit- 

^  ent  with  the  reat 

of  the  eTidenoe, 

Mr.  Justice  Park,  (in  summing  up). — What  a  prisoner  JJ^  ^a'^'it 
says  is  not  to  be  of  necessity  taken  as  an  exculpation,  to  be  really  tme. 
merely  because  he  says  it,  and  the  prosecutor  gives  it  in 
evidence.  You  are  to  take  what  he  says  all  together. 
You  are  not  bound  to  take  the  exculpatory  part  as  true, 
merely  because  it  is  given  in  evidence ;  but  you  will  say, 
looking  at  the  whole  case,  whether  you  think  the  prison- 
er's statement  consistent  with  the  other  evidence,  and 
whether  you  believe  that  it  is  really  true* 

Verdict — Not  guilty. 

C  Phillips,  for  the  prosecution. 
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Oct.  30th,  Rex  v.  John  St.  John  Long. 

A  penon  acUng  MANSLAUGHTER.  The  indictment  charged,  that 
man,  whether  John  St.  John  Long,  on  &c.,  at  &C.9  in  and  upon  one  Ca- 
nceled or  un     therine  Cashin,  &c.,  did  make  an  assault,  and  with  a  cer- 

iicensedi  it  not  '  ' 

cHminaiiy  re-  tain  inflammatory  and  dangerous  liquid,  secretly  prepared, 
death  of  a  pa-     mixed,  and  made  by  him,  her  the  said  C.  C,  on  the  back 

efby  WkTreat-  ^^^^^  *«  ««<*  ^^  C.,  fcloniously  did  rub,  wash,  and  sponge, 
ment,  uniesthis  and  causc  and  procure  to  be  rubbed,  washed,  and  spong- 

conduct  is  cha-        ,,».  ,.  *r      o 

racterised  either  ed,  he  the  said  J.  St.  J.  L.  knowing  the  said  liquid  so  pre- 
fwSTof hisart,  p<ured,  mixed,  and  made,  to  be  inflammatory  and  danger- 

unHoitA  'hb*  ^^^ '  ^^^  ^^^^  ^^  ^^^'  ^^  ^^^  ^^^  rubbing  &c.,  cause,  upon 
tient'aaafietyCa).  the  back  of  the  said  C.  C,  one  mortal  inflammation  and 

ment  for  man-'  wouud  of  the  length  &c.,  and  did  also,  by  means  of  such 
where  the  death  ^^hbing  &c.,  cause  and  procure  the  said  C.  C.  to  become 
is  occasioned  by  mortally  sick  &c.    The  indictment  went  on  to  state,  that 

nie  appKcation 

of  a  lotion  to  the  deceased  languished  from  the  3rd  of  August  to  the 
dence  may^  17th  of  August,  1830,  and  then  died.  There  were  other 
t^\°L^.^J^'  counts,  all  in  nearly  the  same  form;  in  some  of  which,  the 

ftct  of  the  lotion  j  j  f  f 

when  applied  death  was  Stated  to  be  from  the  inflammation  and  wound; 
tients. '  ^"*       and  in  the  others,  from  the  sickness  (6). 

Alley,  for  the  prosecution,  in  his  opening,  stated,  that 
he  imputed  it  to  Mr.  Long,  that,  by  gross  misconduct,  he 
had  produced  an  inflammation  which  had  caused  the  death 
of  Miss  Catherine  Cashin.  The  act  was  done  by  a  ser- 
vant of  Mr.  Long,  by  his  directions ;  but,  as  the  servant 
was  only  an  innocent  agent,  Mr.  Long  was  to  be  consider^ 
ed  as  the  principal,  exactly  the  same  as  if  he  had  done  it 
himself.     He  did  not  impute  any  thing  to  Mr.  Long,  on 

(a)  Ftf/e  acasea^nBtthesame  Imputed  either  negligence,  care- 

prisoaer,  po$t,  in  which  grew  ratk-  leseness,  ignorance,  or  want  of 

nets  in  the  applicatioa  of  a  dan-  skill  to  Mr.  Long,  which  periiaps 

gerous  remedy,  was  also  mention*  there  should  have  been;  nor  was 

ed.  there  any  count  chaiging  the  in- 

(6)  In  this   indictment,  there  haling  to  have  been  the  cause  of 

was  no  count,  which  expressly  the  death  of  the  deceased. 
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the  ground  of  bis  not  being  a  regular  medical  practitioner. 
There  was  a  dicium  of  Lord  Coke  (a) — 


Mr.  Justice  Park. — ^That  is  not  law. 

AUejf. — ^This  was  set  right  by  Lord  Hak,  in  his  Pleas 
of  the  Crown  (6).  Th^  prosecutor  in  this  case  asked  for 
judgment  against  Mr.  Long«  on  the  broad  principle  that 
he  was  no  more  responsible  than  the  first  medical  practi* 
tbner  in  the  kingdom;  but  still,  if  any  man,  by  an  unlaw- 
ful act,  should  cause  deaith,  it  was  manslaughter*  This 
was  distinctly  laid  down  by  Mr.  Justice  Foster  (e),  who 
said — "  If  an  action,  unlawful  in  itself,  be  done  deliber- 
ately, or  with  intention  of  mischief,  or  great  bodily  harm  to 
particulars,  or  of  mischief  indiscriminately,  fall  it  where  it 
may,  and  death  ensue,  against  or  beside  die  original  inten- 
tion of  the  party,  it  will  be  murder;  but  if  such  mischie* 
yous  intentbn  does  not  appear,  which  is  matter  of  fact,  and 
to  be  collected  from  circumstances,  and  the  act  was  done 
heedlessly  and  incaatioasly,  it  will  lie  manslaughter,  not  ac* 
cidentai  death,  because  the  act  upon  which  death  ensued 
was  unlaMrfiil.** 

There  was  also  another  proposition  of  law,  which  was, 
that  if,  in  the  prosecution  of  any  lawfiil  act,  any  thing 
were  done  which  was  imprudent,  irregular,  or  improper, 
and  death  ensued,  it  would  be  manslaughter;  and  it  was 
laid  down  by  Mr.  Justice  Foiier{d)^  that — **  It  is  not  suf- 
ficient that  the  act  upon  which  death  ensueth  be  lawfiil  or 
innocent,  it  must  be  done  in  a  proper  manner,  and  with 
due  caution  to  prevent  mischief."  The  most  common 
ease  of  thu  kind  was  that  of  a  coachman  driving  fast  in 
die  streets.  He  had  no  bad  intent,  but  the  act  being  done 
with  irregularity,  he  would  be  guilty  of  manslaughter  if 


(a)  4  Inst. 25 1, refenred  to  anU^     3,  p.  629. 
Vol.  3,  p.  630.  (c)  Fo8.  Cr.  L.  p.  261. 

{b)  See  thu  passage,  antet  Vol,         (cQ  Fos.  Cr.  L.  p.  262. 
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1S30.  death  ensued*  To  apply  this  principle  to  the  cases  of  me- 
dical men,  it  would  stand  thus:  they,  whatever  their 
skill,  must  use  due  caution ;  but  there  was  no  doubt  that 
considerable  latitude  must  be  allowed  them.  In  modem 
times,  poisons  were  exhibited  as  medicines  in  certain  cases; 
but  if,  in  the  hurry  of  the  moment,  the  medical  man  were 
to  give  fifty  grains  instead  of  one,  he  would  be  guilty  of 
manslaughter,  if  death  ensued.  So,  a  surgeon  had  a  right 
to  amputate  a  limb:  but  if,  in  a  hurry  to  go  elsewhere,  he 
left  the  arteries  imperfectly  secured,  and  death  ensued, he 
would  also  be  guilty  of  manslaughter.  It  might  be  said, 
that,  in  this  case,  the  consent  of  Miss  Cashin  was  given  to 
all  that  was  done ;  but  still,  no  one  could  permit  another 
to  do  that  which  was  criminal.  Persons  could  not  give  a 
consent  to  put  their  own  lives  in  danger. 

It  appeared,  from  the  evidence  of  Mr.  Sweetman,  that 
two  of  the  family  of  Mrs.  Cashin  had  died  of  consumption ; 
but  that  Miss  Cashin,  who  was  twenty-four  years  of  age, 
had  enjoyed  good  health;  and  that  Mr.  Long  told  him, 
that  he  (Mr.  L.)  had  informed  a  young  lady,  that,  unless 
Miss  Cashin  put  herself  under  his  care,  she  would  die  of 
consumption  in  two  or  three  months;  and  that,  on  this 
being  communicated  to  Mrs.  Cashin,  she  placed  her 
daughter  under  Mr.  Long's  course  of  treatment,  hoping 
to  prevent  her  having  a  consumption.  Mr.  Sweetman  al- 
-so  stated,  that  Mr.  Long  told  him  that  he  rubbed  a  mix- 
ture on  different  parts  of  the  bodies  of  his  patients,  and 
that  this  had  been  applied  to  Miss  Cashin.  It  was  prov- 
ed, by  Mrs.  Roddis,  who  was  also  a  witness  for  the  pro- 
secution, that  she,  on  Friday  the  13th  of  August,  went 
with  Miss  Cashin  to  Mr.  Long's,  respecting  a  wound  on 
her  back,  and  that  Miss  Cashin  then  inhaled;  and  that, 
on  the  next  day,  Mr.  Long  examined  Miss  Cashin's 
back,  and  said  it  was  in  a  beautiful  state,  and  that  he 
would  give  one  hundred  guineas  if  he  could  produce  a  si- 
milar wound  on  the  persons  of  some  of  his  patients.  Mrs. 
Roddis  stated,  that  she  directed  Mr.  Long's  attention  to 
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a  part  of  the  wound  which  was  of  a  darker  appearance^ 
and  that  he  stated  that  this  proceeded  from  the  inhaling; 
and  that,  unless  those  consequences  were  produced,  he 
could  expect  no  beneficial  result.    The  wound,  at  this 
time,  was  about  five  or  six  inches  square.    Mrs.  Roddis 
further  stated,  that  Miss  Cashin  was  suffering  much  from 
sickness,  and  that  she  mentioned  this  to  Mr.  Long,  who 
said,  that  it  was  of  no  consequence,  but,  on  the  contrary, 
a  benefit;  and  that  those  symptoms,  combined  with  the 
wound,  were  a  proof  that  his  system  was  taking  due  ef* 
feet;  and  that,  on  Sunday  the  15th,  Miss  Cashin  having 
got  worse,  Mr.  Long  said,  that  in  two  or  three  days,  she 
would  be  in  better  health  than  she  had  ever  been  in  her 
life,  and  spoke  very  confidently  that  the  result  of  hia  sys- 
tem would  be  to  prolong  her  life ;  and  that  no  person  could 
be  doing  better  than  Miss  Cashin  was.     At  this  interview 
Mrs.  Roddis  shewed  Mr.  Long  the  wound  on  Miss  Cash- 
in's  back,  which  had  extended.     Mrs.  Roddis  also  stated, 
that  Mr.  Long,  on  Sunday  the  15th,  was  desired  to  do 
something  to  stop  the  sickness  of  Miss  Cashin,  but  that  he 
said  he  had  a  remedy  in  his  pocket,  which  he  would  not 
apply,  as  he  knew  that  sickness  had  been  beneficial;  and 
he  also  stated  on  that  day,  and  on  Monday  the  i6th,  that 
Miss  Cashin  was  doing  uncommonly  well.     On  Tuesday 
the  17th,  she  died. 

It  was  proved  by  Mr.  Brodie,  the  surgeon,  that  he  saw 
Mbs  Cashin  on  Monday  the  16tb,  and  that  her  back  was 
extensively  inflamed,  as  large  as  a  plate ;  and  that,  in  the 
centre,  was  a  spot  as  large  as  the  palm  of  his  hand,  black 
and  dead,  which  was  in  a  sloughing  or  mortified  state. 
Mr.  Brodie  stated,  that  he  did  not  consider  Miss  Cashin 
to  be  in  any  immediate  danger,  and  that  he  thought  that 
some  very  powerfully  stimulating  liniment  had  been  ap- 
plied to  her  back.  In  his  cross«examination  he  said,  that 
it  was  very  common  to  produce  a  counter  irritation,  and 
that  the  things  used  to  make  that,  produce  different  ef- 
fects on  difierent  constitutions;  but, in  re-examination,  he 
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fttateclj  that,  apjdying  a  lotion  of  a  atrength  capable  of 
causiog  the  appearances  he  saw,  to  a  person  of  the  age 
and  constitution  of  the  deceased,  if  in  perfect  health,  was 
likely  to  damage  the  constitution  and  produce  disease  and 
danger.  Mr.  Brodie  also  stated,  that  the  appearances  on 
Miss  Cashin's  back  were  quite  sufficient  to  account  for  her 
death.  Several  medical  men,  who  had  examined  the  body 
of  the  deceased,  stated,  that,  on  the  most  careful  examin- 
ation, they  could  not  discover  any  latent  disease,  ot  seeds 
i|f  disease.  A  servant  of  Mr.  Long,  named  AnnDyke» 
ftowed,  that,  on  the  Srd  of  August,  she,  by  the  direction  of 
Mr.  Long,  rubbed  Miss  Cashin's  back  with  a  liquid,  but 
that  she  did  not  know  what  that  liquid  was.  In  her  cross* 
examination,  sh^  stated,  that  Mr.  Long  had  a  great  many 
IKSlientSy  many  of  them  persons  of  rank,  and  that  she  nib* 
bed  Miss  Cashin  with  the  same  liquid  that  was  used  for 
the  other  patients* 

Gutney^  for  the  defence,  proposed  to  ask  whether  a 
greater  effect  was  produced  on  Miss  Cashin,  tiian  onjother 
persons. 

AUefft  for  the  prosecution,  objected  that  this  was  not 
evidence ;  for,  that  unless  the  liquid  was  Uie  same,  and  the 
person  in  the  same  state  of  constitution,  it  amounted  to 
nothing. 

Gumey. — Nothing  is  more  dear  than  that  this  is  an 
unobjectionable  question.  A  person  is  charged  with  doing 
something  which  has  done  mischief.  Now,  if  I  shew  that 
the  same  thing  was  applied  to  other  persons,  and  shew  the 
eflEects  of  it,  it  will  turn  out,  that  what  was  the  medicine  of 
Jiealth  to  one,  was  the  medicine  of  disease  to  another.  I 
ahajl  shew  that  the  same  thing  was  used,  and  shall  call 
the  other  persmis  to  prove  that  it  had  a  good  effect  upon 
them. 
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^&yi  eonir0. — ^The  ringle  que«|tion  as,  whether  Mr. 
Long  has  oommilted  aa  offence^  with  respect  to  this  young 
woman*  It  is  not  in  issue  wbedier  he  has  done  good  .or 
not  in  other  cases.  See  the  extent  to  whidb  this  would 
go.  If  he  had  ten  thousand  patients  dead,  could  I  call 
their  friends  to  prove  that  they  died  under  his  hands.  If 
I  could  not,  he  cannot  call  other  patients  on  the  other  side; 
.  and  besides,  we  can  have  no  insight  of  what  was  done  hy 
towards  his  other  patients. 


Mr.  Justice  Pahk,  and  Mr.  Baron  Gabrow»  held,  that 
the  question  might  be  put,  and  that  the  witness  might  be 
aiked  the  names  of  the  persons  who  attended  at  the  same 
tnne^  and  were  treated  in  the  same  manner  as  Miss  Cashin. 

The  witness  stated,  that  the  Marchioness  of  Ormond 
and  Lady  Harriet  Butler  were  at  Mr.  Long's  at  the  same 
time  as  Miss  Cashin;  and  that  the  same  lotion  was  applied 
to  them,  and  also  to  Mrs.  Ottleyi  and  many  others* 

Gumej/i  Andrews^  Serjt.,  and  Adolphus^  for  the  defence, 
submitted,  that,  in  point  of  law,  thb  was  nothing  like  a 
case  of  manslaughter;  and  they  cited  and  relied  on  1  Hale's 
P.  C,  4S9  (a),  4  Bl.  Com.  b.  4,  c.  14  (£),  and  Bex  v.  Van 
ButckeU{c)\  and  argued,  that  it  was  quite  clear  that  Mr. 
IfOng  intended  to  prevent  or  cure  disease. 

Mr.  Justice  Park. — I  am  in  this  difficulty.  I  have  an 
opinion,  and  my  learned  brother  differs  from  me.  I  must 
therefore  let  the  case  go  to  the  Jury. 

Mr.  Baron  Garrow. — In  Rex  v.  Van  BuicheUf  the 
learned  Judge  had  very  good  ground  to  stop  the  case, 
as  there  was  no  evidence  as  to  what  had  been  done. 


(<r)  Cited  anU,  Vol.  3,  p.  629.  (b)  Cited  ante,  Vol.  3,  p.  €29. 

(c)  AnU,  Vol  3,  p.  Q29. 
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1830.  I  make  no  distinction  between  the  case  of  a  person 
who  consults  the  most  eminent  physician,  and  the  cases 
of  those  whose  necessities  or  whose  folly  may  carry 
them  into  any  other  quarter*  It  matters  not  whether  the 
individual  consulted  be  the  president  of  the  College  of 
Physicians,  the  president  of  the  College  of  Surgeons,  or 
:the  humblest  bone-setter  of  the  yQlage;  but,  be  it  one  or 
the  other,  he  ought  to  bring  into  the  case  ordinary  care, 
skill,  and  diligence.  Why  is  it  that  we  convict  in  cases 
of  death  by  driving  carriages  ?  because  the  parties  are 
bound  to  have  skill,  care,  and  caution.  I  am  of  opinion, 
that,  if  a  person  who  has  ever  so  much  or  so  little  skill  sets 
my  leg,  and  does  it  as  well  as  he  can,  and  does  it  badly, 
he  is  excused;  but  suppose  the  person  comes  drunk  and 
gives  me  a  tumbler  full  of  laudanum,  and  sends  me  into 
the  other  world,  is  it  not  manslaughter?  And  why  is  that? 
because  I  have  a  right  to  have  reasonable  care  and  cau- 
tion. 

Alley. — There  was  a  case  on  the  Northern  Circuit, 
where  a  man,  who  was  drunk,  went  and  delivered  a  wo- 
'  man,  who,  by  his  mismanagement,  died ;  and  he  was  sen- 
tenced to  six  months'  imprisonment. 

For  the  defence,  twenty«nine  witnesses  were  called,  in- 
cluding the  Marchioness  of  Ormond  and  Mrs.  Ottley,  who 
stated  that  they  had  been  patients  of  Mr.  Long,  and  that 
they  were  satisfied  with  his  skill  and  diligence.  One  of 
the  witnesses  said,  that  he  should  never  cease  to  pray  for 
Mr.  Long  as  long  as  he  lived.  Another  (a  lady)  said,  that 
she  could  never  be  suiGciently  thankful  to  him  for  what 
he  had  done  for  her  family.  And  another  was  a  surgeon, 
who  had  lived  in  Jamaica  for  thirty-six  years,  and  he  ex- 
pressed himself  perfectly  satisfied  with  Mr.  Long's  treat- 
ment and  conduct 

Mr.  Justice  Park,  in  summing  up. — The  learned  coun- 
sel for  the  prosecution  truly  stated,  in  the  outset,  that,  whe* 


OLD  BAILEY  SESSIONS,  1  WILL.  IV. 

ther  the  party  be  licensed  or  unlicensed  is  of  no  conse- 
quence, except  in  this  respect,  that  he  may  be  subject 
to  pecuniary  penalties  for  acting  contrary  to  charters 
or  acts  of  Parliament.  But  it  cannot  affect  him  here. 
For  this  I  have  the  authority  of  that  great  and  emi- 
nent person.  Lord  Chief  Justice  Halct  who  has  ex- 
pressly said,  that,  though  physicians  and  surgeons,- if  they 
are  not  licensed,  may  be  subject  to  penalties,  yet  they 
are  not  answerable  criminally  on  that  account.  His  phrase 
is, ''  God  forbid  that  any  mischance  of  this  kind  should 
make  a  person  guilty  of  murder  or  manslaughter."  And, 
therefore,  licensed  or  unlicensed,  certainly  does  not  signify.  • 
I  agree  with  my  learned  brother,  that  what  .is  called  mala 
praxis  in  a  medical  person,  is  a  misdemeanor;  but' that 
depends' upon  whether  the  practice  he  has  used  is  so  bad 
that  every  body  will  see  that  it  is  mala  praxis.  The  case 
at  Lancaster  differs  from  this  case.  I  have  communicated 
with  Lord  Chief  Justice  Tindalg  who  tried  that  case,  and 
he  informed  me  that  the  man  was  a  blacksmith,  and  was 
drunk,  and  was  so  completely  ignorant  of  the  proper  steps, 
that  he  totally  neglected  what  was  absolutely  necessary  af- 
ter the  birth  of  the  child.  That  certainly  was  one  of  the 
most  outrageous  cases  that  ever  came  into  a  Court  of  Jus- 
tice. I  would  rather  use  the  words  of  my  Lord  Ellens 
borough  in  the  case  of  Rex  v.  Williamson*  He  says, 
''  That  a  medical  man  is  not  to  be  charged  with  man- 
slaughter unless  he  has  been  guilty  of  criminal  miscon- 
duct, arising  either  from  the  grossest  ignorance,  or  the 
most  criminal  inattention."  And  this  is  important  here ;  forj 
though  he  be  not  licensed,  yet  experience  may.  teach  a 
man  sufficient;  and  the  question  for  you  will,  by  and  by,  be, 
whether  the  experience  this  individual  acquired  does  not 
negative  the  supposition  of  any  gross  ignorance  or  criminal 
inattention.  The  case  quoted  from  the  Institutes  of  Lord 
CokCf  who  lived  upwards  of  200  years  ago,  occurred  at  a 
time  when  there  were  very  few  cases  of  the  kind,  and  was 
deemed  to  be  a  case  of  manslaughter.    But  I  do  not  de* 
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1830.        rogito  from  his  high  and  iUiiititoi»  character,  when, 
38  fiur  aa  crimiiial  law  is  eoneernedy  I  set  agaiast  it  the  au- 
thority of  my  Lord  Chief  Justice  JEbfe,  on  whom,  when 
authority  is  quoted,  reliance  is  always  placed.    He  sftys* 
*'  If  a  phjakiBn  grres  a  person  a  potion  without  any  intent 
of  doing  Um  any  bodily  hurt,  bnC  with  an  intent  to  cure 
or  pierent  a  disease,  and,  contrary  to  the  expectation  of 
the  physician,  it  hiUs  him,  thb  is  no  honncide ;  and  the  ISke 
of  achirargeon.**    And  he  quotes  the  Year  Book,  S  Edw. 
S.    And  he  goes  on  to  say,  '^  And  I  hold  flieir  opinion  to 
be  erroneous/'  (evidently  alluding  to  my  Lord  Cake)/*  who 
think  if  he  be  no  lioensed  chirargCNMior  physicisin  that  oc* 
casiontth  this  ]nischaDee,thattheki  it  is  felony ;  for,  physic 
and  salves  were  before  lioensed  physicians  and  cfainw- 
geons.**     And  he  proeeedc  further,  and  says,  ''These 
opinions  may  serve  to  caution  ignorant  people  not  to  be 
too  busy  in  this  kind  with  tampering  with  physic,  hnt  are 
no  safe  rules  for  a  Judge  or  Jury  to  go  by.**    I  say  the 
same,  that  the  pnbBe  weal  is  deeply  interested  in  prevent- 
ing ignorant  persons  from  tampering  with  these  subjects. 
It  is  true,  his  next  reason,  about  the  want  of  surgeons  in 
the  country,  does  not  apply  here;  because,  in  London,  all 
persons  can  obtain  the  assistance  of  the  best  men,  how* 
ever  poor  they  are.    The  queition  is,  whether  there  was 
gross  ignorance  in  this  gentleman,  or  scandalous  inatten- 
tion in  his  treatment  of  this  lady*    The  opinion  of  Lord 
Chief  Justice  HmU  is  recorded  and  adopted  in  Sir  Ed- 
ward  Easts  Pleas  of  the  Crown,  and  in  Mr.  Justice  Blaek'^ 
sUm^s  Commentaries.    I  come  now  to  the  case  of  Ya^ 
Buichellf  decided  here  only  twelve  months  ago  by  Mr.. 
Baron  Huttoek,  of  whom,  it  may  be  said,  that  a  sounder 
lawyer  or  a  stronger  headed  man  never  was  known  in  die 
profession.    I  quote  this  case  rather  to  shew  you  what 
that  learned  person's  strong  opinion  was  upon  the  general 
question,  on  the  danger,  not  of  punishing  the  man  fbnnd 
guilty  of  gross  negl^nce,  but  whether  his  practice  can 
be  questioned  whenever  an  operation  happens  to  faiL  He 
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aajBf  ''  it  18  my  opinioiiy  that  it  makes  no  difl^ence  whe- 
ther the  party  be  a  regular  or  as  hrregulat  sui geoo."  And 
abo, ''  There  is  no  doubt  that  there  may  be  cases  where 
both  regular  and  irregular  surgeons  might  be  Eable  to  an 
iodBctBsenty  as  there  might  be  oases  where>  from  the  man- 
lier of  the  optf  ationi  even  maliee  might  be  inferred.''  I 
agree  widi  hun  that  there  may  be  such  cases  as  those  h^ 
has  first  mentioned;  and  yolL  will  have  to  decide,  by  and 
by,  whether  this  case  is  one  of  them  or  not.  I  wish  also 
to  state  to  you  what  Lord  J^lenbaraagh  said  in  the  case 
of  The  Kiiig  v.  tVUUamsam,  which  was  the  case  of  a  maiK 
who  acted  as  a  nuuMnididfiB.  [His  Lordship  here  read 
the  case  as  reported  mile.  Vol.  9,  p.  685  (a)»  andobscanred :] 


(4)  Ws  fsre  informed  bj  Mr. 
Alley,  who  was  of  counsel  in  that 
case,  that,  in  addition  to  the  facts 
stated  in  the  report,  it  was  prov- 
ed that  the  prisoner  had  attended 
the  deceased  in  seven  previous 
confinements  with  perfect  success, 
and  that  the  deceased  wished  him 
to  attend  her. 

In  the  case  of  Rex  v.  Nancy 
Sur;moii»  reported  in  Willcock  on 
the  Laws  relating  to  the  Medical 
Profession,  Append.  227»  the  pri^ 
soner  was  indicted  for  man- 
slaughter. It  appeared  that  the 
deceased,  a  sailor,  had  been  dis- 
charged from  the  Liverpool  In- 
firmary as  cured,  after  undergo- 
ing salivation,  and  that  he  was  re- 
commended by  another  patient  to 
go  to  the  prisoner  for  an  emetic, 
to  get  the  mercury  out  of  his 
bones.  The  prisoner  was  an  old 
woman,  who  resided  at  liverpool, 
and  occauonally  dealt  in  medi- 
cines. She  gave  him  a  solution  of 
white  vitriol,  or  corrosive  subli- 
mate, one  dose  of  which  caused 
his  death;  and  she  said  she  had 


recdved  the  mixture  from  a  per- 
son who  came  from  Ireland,  and 
had  gone  back  again.  And  in 
that  case  Mr.  Justice  Bayley  sud, 
''1  take  it  to  <>e  quite  clesr,  that,  if 
a  person,  not  o#  medical  educa- 
tion, in  a  case  where  professional 
ud  might  be  obtained,  undertakes 
to  administer  medidne  which  may 
havea  dangerous  effec'f,  and  there- 
by occarions  death,  such  person  is 
guilty  of  manslaughter.  He  may 
have  no  evil  intention,  and  may  have 
a  good  one,  but  he  has  no  right  to 
hazard  the  consequence  in  a  case 
where  medical  assistance  may  be 
obtained.  If  he  does  so,  it  is  at 
his  peril.  It  is  immaterial  whe- 
ther the  person  administering  the 
medicine  prepares  it  or  gets  it 
from  another."  The  prisoner  >vas 
convicted. 

In  1  Cur.  Hawk.  104,  it  is  said, 
<^That  it  hath  been  andentiy 
holden,  that,  if  a  person  not  duly 
authorized  to  be  a  physician  or 
surgeon  undertake  a  case,  and 
the  patient  die  under  his  hand,  he 
is  guilty  of  felony;  but,  inasmuch 
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Lord  EUenborough  there  says,  that,  from  the  eviden6e» 
it  appeared  that  the  prisoner  had  delivered  many  women 
at  different  times,  and,  from  this,  he  must  have  had  some 
degree  of  skilL     He  goes  along  with  me  in  thinking  that 
skill  may  be  acquired  by  practice.    That  is  my  opinion 
here,  and  there  are  twenty-nine  witnesses  all  speaking  to 
the  prisoner's  skill  in  their  cases.  [His  Lordfhip  read  the 
evidence,  and  then  observed :]    There  is  clear  proof  that 
the  prisoner  did  the  act  which  shortened  Miss  Cashin*8 
life.    But  that  does  not  prove  the  case,  unless  you  think 
that  there  was  gross  ignorance  or  inattention  to  human 
life  to  be  inferred  from  it.    It  is  evident  he  had  some  in- 
formation ;  whether  he  drew  improper  conclusions  from  it  is 
not  for  you  or  me  to  say.  It  seems,  from  Mr.  S weetman's  evi- 
dence, that  the  disorder  had  been  in  the  family;  that  a  son 
was  dead,  and  a  daughter  was  likely  to  die.    The  prisoner 
always  said,  that  his  remedy  would  cure  consumption ;  and, 
if  the  disease  had  not  been  in  the  family,  they  would  not 
have  sent  to  him  at  all.    The  prisoner's  counsel  could  not 
by  law  ask  the  defendant's  witnesses  any  questions  as  to 
^their  respective  disorders,  and  the  mode  of  cure,  as  my 
brother  and  I  were  of  opinion  that  it  was  not  evidence. 


as  the  books  wherein  this  opin- 
ion is  holden,  were  written  be- 
fore the  statute  of  23  Hen.  8, 
c.  ],  which  first  excluded  such 
felonious  killing  as  may  be  call- 
ed wilful  murder  of  malice  pre- 
pense  from  the  benefit  of  cler- 
gy, it  may  be  well  questioned, 
whether  such  killing  shall  be 
said  to  be  of  malice  prepense 
wiUiin  the  meaning  of  Uiat  sta- 
tute. However,  it  is  certunly 
highly  rash  and  presumptuous  for 
unskilful  persons  to  undertake 
matters  of  this  nature;  and,  in- 
deed, the  law  cannot  well  be  too 
severe  in  this  case,  in  order  to  de- 


ter ignorant  people  from  endea- 
vouring to  get  a  livelihuod  by  such 
practice,  which  cannot  be  follow- 
ed without  the  manifest  hazard  of 
the  lives  of  those  who  have  to  do 
with  them;  but  surely  the  charita- 
ble endeavours  of  those  gentle- 
men who  study  to  qualify  them- 
selves to  give  advice  of  Uus  kind 
in  order  to  assist  their  poor  neigh- 
bours can  by  no  means  deserve  so 
severe  a  construction  from  their 
happening  to  fall  into  some  mis- 
take in  their  prescriptions,  from 
which  the  most  learned  and  ex- 
perienced cannot  always  be  se- 


cure. 


w 
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All  that  was  evidence  was,  that  he  had  displayed  so  much 
skill  in  other  cases  as  to  shew  that  he  was  not  that  gross* 
ly  ignorant  or  inattentive  person  who  could  be  guilty  of 
manslaughter  according  to  my  hard  Ellenborough's  opinion 
in  the  case  before  mentioned.  The  refusal  by  the  prisoner 
to  apply  the  medicine  in  order  to  stop  the  sickness,  al- 
though he  had  it  with  him,  would,  in  my  opinion,  if  wickr 
edly  done,  amount  to  murder;  but  he  mentioned  a  case  in 
which  sickness  had  been  beneficial.  Undoubtedly,  the  re* 
suit  proves  a  very  erironeous  opinion  on  his  part ;  and  it 

seems  singular  that  the  restlessness  and  other  circumstan*  ^ 

ces  did  not  awaken  apprehension  and  call  for  further 
measures.  But  the  question  again  recurs,  whether  this 
was  an  erroneous  judgment  of  a  person  who  was  of  gene- 
ral competency,  though  he  unfortunately  failed  in  the  par- 
ticular instance.  It  appears  that  he  said,  on  examining 
the  wound  on  Miss  Cashin's  back,  that  he  would  give  100 
guineas  if  he  could  produce  a  similar  wound  in  some  of 
his  patients.  Thb  seems  to  shew  his  confidence  in  his  . 
proceedings.  And  there  is  this  observation  to  be  made 
of  him  throughout,  that  he  seems  to  have  been  living  in  a 
fashionable  part  of  the  metropolis,  and  attended  by  right 
honourable  persons ;  and  it  would  be  against  his  interest 
to  act  ignorantly  and  carelessly.  It  appears,  with  respect 
to  Miss.Cashin,  that  he  did  not  go  to  seek  her  out,  and 
this  will  be  for  you  to  take  into  your  consideration.  With 
respect  to  the  application  of  the  mixture,  if  he  command- 
ed the  woman  to  use  it,  it  is  the  same  as  if  he  used  it  him- 
self* Perhaps,  from  the  evidence,  you  will  think  that  the 
act  caused  the  death ;  but  still  the  question  recurs,  as  to 
whether  it  was  done  either  from  gross  ignorance  or  criBii- 
nal  inattention.  No  one  doubts  Mr.  Brodie's  skill,  but 
that  is  not  quite  the  question ;  it  is  not  whether  the  act 
done  is  the  thing  that  a  person  of  Mr.  Brodie*s  great  skill 
^ould  do,  but  whether  it  shews  such  total  and  gross  ig- 
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norance  in  the  person  who  did  it,  as  must  necessarily  pro* 
duce  such  a  result.  On  the  one  bandy  we  must  be  care- 
ful  and  most  anxious  to  prevent  people  from  tampering  in 
physici  so  as  to  trifle  with  the  life  of  man ;  and,  on  the 
other  handi  we  must  take  care  not  to  charge  criminally  a 
person  who  is  of  general  skill,  because  he  has  been  unfor- 
tunate in  a  particular  case.  It  is  God  that  gives,  man  only 
administers,  medicine,  and  the  medicine  that  the  most  skil- 
ful may  administer  may  not  be  productive  of  the  expected 
effect;  but  it  would  be  a  dreadful  thing  if  a  man  were  to 
be  called  in  question  criminally  whenever  he  happened  to 
miscarry  in  his  practice.  These  are  things  for  your  con- 
sideration when  you  are  considering  whether  a  man  is  act- 
ing wickedly ;  for  I  call  it  acting  wickedly  when  a  man  is 
grossly  ignorant  and  yet  affects  to  cure  people,  or  when  he 
is  grossly  inattentive  to  their  safety.  With  respect  to  the 
evidence  on  the  part  of  the  prisoner,  all  the  witnesses  that 
he  has  called  have  spoken  of  him  as  being  perfectly  satis- 
fied with  his  skill,  attention,  and  behaviour  in  every  re- 
spect. It  is  observable  of  several  of  them,  that,  after  their 
families  had  been  attended,  they  put  themselves  under  his 
care,  so  satisfied  were  they  with  his  conduct.  One  of  them 
says,  that  he  shall  pray  for  him  as  long  as  he  lives,  and  an- 
other, a  lady,  says,  she  can  never  sufficiently  thank  him  for 
what  he  has  done  for  her  family.  It  is  also  to  be  remark- 
ed, that  one  of  these  witnesses  is  himself  a  surgeon,  who 
lived  for  thirty-six  years  in  a  hot  climate,  and  he  expresses 
himself  perfectly  satisfied.  You  will  take  the  whole  case 
into  your  consideration,  and  if  you  think  there  was  gross 
ignorance  or  scandalous  inattention  in  the  conduct  of  the 
prisoner,  then  you  will  find  him  guilty;  if  you  do  not 
think  so,  then  your  verdict  will  be  otherwise. 

The  Jury,  after  some  deliberation,  found  the  prisoner 
guilty,  and  he  was  subsequently  sentenced  to  pay  a  fine  of 
2501.  to  the  King. 


OLD  BAILEY  SESSIONS,  1  WILL.  IV. 
•    Alley f  and  C.  Phillips,  for  the  prosecution. 

Gumey,  Andrews,  Serjt.,  and  Adolphus,  for  the  pri- 
soner. 

[AUondes-^TT.  Hemon,  and  Corhn."] 
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BEFORE  LORD  CHIEF  BARON  ALEXANDER,  MR.  JUSTICE  OASB- 
LBS,  AND  NEWMAN  KNOWLYS|  ESQ.  RECORDER. 


MIDDLESEX  CASES. 

BEFORE  MR.  JUSTICE  OASEIiEE. 

""^  1831. 

Rex  y.  Frederick  Smith.  ,   '    / 

Jam,Bth, 

J  HE  prisoner  was  indicted  for  forging  the  acceptance  smbie,  thmtw 
to  a  bill  of  exchange,  and  for  uttering,  on  the  15th  of  •»  *«»««««>»«« 

®   '  ®  for  uttering « 

May,  1830,  a  bill,  with  a  forged  acceptance,  knowing  the  bill  of  exchansv 

m      g%  1     A  with  A  fornd 

acceptance  to  be  forged,  &c.  loceptiDce, 

The  prosecutors  were  a  Mr.  West  and  a  Mrs.  Strange,  ""^^  2*b^' 
who  were  in  partnership  as  dealers  in  ivory,  and  the  pri-'  forged,  otiicr 

•  J  1.  .  ¥.  ^     /         forged  bill!  of 

soner  was  an  ivory  and  bone  turner.  It  appeared,  from  exchmngeprt- 
the  evidence  of  Mr.  West,  that  the  prisoner  bad  been  in  ^i«Sdto^' 
the  habit  of  dealing  with  him  for  two  years,  and  that,  a  '"'^'^  ^^ 

the  pritoneTf 

few  days  before  the  Idth  of  May,  he  came  and  said  that  may  be  given  la 
he  wanted  some  ivory,  and  looked  out  some  to  the  value  VgaSxykwm^ 
of  10/.  17*.,  and  said  he  should  receive  a  bill  from  Messrs.  '•^  ^l^r^' 

■oneri  tnoogn 

Walton  and  Sons  in  a  few  days,  and  when  he  had  sot  it,  ^^r  were  net 

o         '   Msied  dll  aboot 

he  would  come  and  clear  the  ivory.  On  the  15th  of  May  •  month  after 
he  came  again  and  brought  the  bill,  and  Mr.  West  gave  ^^h^pri^ 

S  £  2  toner  if  tried. 
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bim  the  difference  between  the  amount  of  it,  38L  Ms., 
and  the  price  of  the  ivory,  together  with  a  former  debt  of 
a  few  pounds.     The  bill  was  as  follows: — 

''  London,  March  1st,  1830. 

**  Three  months  after  date,  pay  to  me  or  my  order  the 

sum  of  thirty-eight  pounds,  seventeen  shillings,  for  value 

received. 

Messrs.  Walton  &  Sons,      ) 

Frederick  Smith. 


ns,      1 
ithin./ 


191,  Bisbopsgate-street  within 

"  Accepted  John  Walton  &  Sons." 

It  appeared,  from  the  evidence  of  Mr.  William  Walton, 
of  the  firm  of  John,  Henry ,  and  William  Walton,  toy 
merchants,  carrying  on  business  at  191  Bishopsgate, 
that  the  prisoner  had  not  dealt  with  their  house  for  three 
years  previously  to  the  15th  May,  1830;  that,  up  to  the 
month  of  March,  1830,  the  name  of  the  firm  was  Walton 
&  Son,  at  which  time  it  was  changed  to  John,  Henry,  and 
William  Walton,  and  that  the  prisoner,  at  the  time  he 
dealt  with  their  house,  had  acceptances  of  theirs  in  the 
name  of  Walton  &  Son.  The  witness  also  proved  that 
the  acceptance  was  not  of  the  hand- writing  of  any  one  of 
their  firm. 

Clarkson,  for  the  prosecution,  proposed  to  give  in  evi- 
dence, for  the  purpose  of  shewing  a  guilty  knowledge  in 
the  prisoner,  other  bills  of  exchange,  precisely  similar, 
with  the  same  drawers*  and  acceptors*  names,  &c.,  passed 
by  the  prisoner  to  Mr.  West,  in  the  month  of  June,  1 830, 
which  bills  afterwards  turned  out  to  be  forgeries. 

C  P/iillipSf  for  the  prisoner,  objected,  on  the  ground 
that  what  occurred  subsequently,  could  not  be  given  in 
evidence  to  shew  a  previous  guilty  knowledge. 

Mr«  Justice  Gaselbe,  after  consulting  with  the  Lord 
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Chief  Baron,  and  referring  to  Russellon  ''Crimes  and  Mis- 
demeanorsy"  was  disposed  to  allow  the  evidence  to  be  re- 
ceived, but  said,  that  he  would  reserve  the  point  for  the 
opinion  of  the  Judges  (a). 

Upon  which,  Clarkson  declined  to  press  the  evidence, 
thinking  his  case  sufficiently  strong  without  it. 

The  bill  was  on  a  2s.  6d.  stamp,  and  it  appeared  that 
it  ought  to  have  been  on  a  3^.  6cL 

C  Phillips,  submitted,  that  this  objection  was  fatal,  as 
the  want  of  a  proper  stamp  rendered  the  bill  a  nullity,  and 
none  of  the  parties  to  it  were  bound  to  pay  it. 

Mr.  Justice  Gaselee  said,  that  the  objection  had  been 
taken  and  overruled  many  times  before. 


(a)  In  the  case  of  Rex  v.  Smith, 
ante,  Vol.  2  of  these  Reports,  p. 
633,  it  was  held,  that  if  there  be 
two  indictments  against  a  prison- 
er for  uttering  forged  notet,  the 
uttering  of  the  forged  note,  which 
is  the  subject  of  the  second  in- 
dictment, cannot  be  given  in  evi- 
dence on  the  trial  of  the  firbt  in* 
^ctment,  even  to  shew  a  guilty 
knowledge  in  the  prisoner. 

In  the  case  of  Rex  v.  Tavemer, 
(Carr.  Supp.  p.  195),  which  was 
tried  at  the  Old  Bailey,  in  the 
year  1809,  before  Lord  EUenbo- 
rough,  Lord  Chief  Baron  Thorn- 
<ofi,  and  Mr.  Justice  Lawrence,  the 
prisoner  was  indicted  for  uttering 
forged  bank  notes;  and«  to  shew  a 
guilty  knowledge,  the  prosecu- 
tors, wished  to  prove  the  uttering 
of  another  forged  note,  five  weeks 
after  the  uttering  which  was  the 


subject  of  the  indictment.  It  was 
objected  in  that  case,  as  it  was  by 
Mr.  Phillipt  in  the  principal  case, 
that  only  previous  acts  could  shew 
quo  animo  the  thing  was  done. 
And  the  three  learned  Judges  wha 
presided  at  the  trial,  held,  "  That 
the  eridence  was  not  admissible, 
unless  the  latter  uttering  was  in 
some  way  connected  with  the 
principal  case,  or  it  could  be 
shewn  that  the  notes  were  of  the 
same  manufacture.''  This  lattef 
observation  seems  to  support  the 
inclination  of  Mr.  Justice  Gam* 
lee's  opinion  as  above  mentioned, 
because  the  bills  of  exchange 
tendered  in  evidence  were  oflfer- 
ed  as  bilb  precisely  similar  to  the 
bill  in  question,  and  which,  there» 
fore,  might  have  been  concocted 
at  the  same  time  and  for  the  same 
fraudulent  purpose. 
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No  evidence  was  offered  in  support  of  the  count  for 
the  forgery  of  the  acceptance;  and  his  Lordship  left  it  to 
the  Jury  to  say  whether,  at  the  time  the  prisoner  gave  the 
bill  to  Mr.  West,  he  knew  that  the  acceptance  was  forged. 
And  they  found  him  guilty  of  the  utteringi  but  recommend- 
ed him  to  mercy :  in  which  recommendation  the  prosecu- 
tor, Mr.  West,  joined. 

Clartsan,  for  the  prosecution. 
C.  PhiUips,  for  the  prisoner. 


The  prisoner  was  about  to  be  removed  from  the  bar, 
when  Payne,  who  was  for  the  prosecution  in  another  case, 
in  which  a  Mr.  Carman  was  prosecutor,  against  the  same 
prisoner,  for  a  similar  offence  committed  in  the  City  of 
London,  asked  his  Lordship  whether  he  thought,  after 
this  conviction,  that  the  other  case  should  go  on  or  not. 

Mr.  Justice  Gaselbe  said,  that  the  Court  felt  a  diffi- 
culty in  giving  any  opinion,  it  was  for  the  parties  to  ex- 
ercise their  discretion.  He  added,  that  the  Privy  Coun- 
cil had  intimated  to  the  Judges,  that,  when  there  were  two 
indictments  against  a  prisoner  for  capital  offences,  it  would 
be  desirable  to  try  him  upon  both,  in  order  that  his  Ma- 
jesty's advisers  might  be  able  to  judge  whether  he  was  a 
proper  object  to  receive  the  royal  clemency.  But  if  the 
prosecutor  in  this  case  wished  to  withdraw  the  charge,  he 
would  not  oppose  his  so  doing. 

Payne  stated,  that  it  was  the  wish  of  the  prosecutor, 
for  whom  he  appeared,  that  the  prisoner's  life  might  be 
spared ;  and  therefore,  with  the  permission  of  the  Court, 
he  would  willingly  withdraw  from  the  prosecution. 
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•  The  Court  assented  to  this  arrangement,  and  directed 
the  prosecutor's  and  witnesses*  recognizances  to  be  dis- 
charged, and  the  expenses  of  the  prosecution  to  be  al- 
lowed. 

At  the  end  of  the  Session,  the  prisoner  received  sen- 
tence of  death,  but  execution  was  respited  until  his  Ma- 
jesty's pleasure  should  be  known,  and  no  report  has  as 
yet  been  made. 


BEFORE  KEWMAN  KNOWLTS,  ESQ.,  RECORDER, 


Rex  r.  Richard  Carlile.  /^,  iom. 

jL  he  defendant  was  indicted  for  a  seditious  libel.     He  '^^  c<^^  ^^ 

K.  B.  will  not 

appeared  to  defend  in  person,  and,  previous  to  the  Jury  grant  •  ka^at 

being  sworn,  he  stated  to  the  Court,  that,  as  the  jurors  charg*  out  of 

were  entire  strangers  to  him,  he  wished  to  have  an  admis-  ^^^b^^'hSJ'' 

sion  from  them  that  they  were  not  tradesmen  in  the  em«  ^>^°  conTicted 

,  -  t      ^  oflibel,  atthe 

ploy  of  the  Crown.  commtttion  of 

ojf«r  and  feraij- 
MT,  at  the  Old 

The  Recorder  said,  that  the  only  way  was  for  the  de-  B"W»on  the 

^  ^       '^  ground  that 

fendant  to  make  any  objection,  of  which  he  was  in  posses^  when  tbever- 

.  V    n  - 1        1-  .1.       ¥  <*>«*  was  return- 

sion,   before  the  Jurors  were  sworn;  the  Jury  were  as  ed  only  one 
much  strangers  to  the  Court  as  they  were  to  the  defend-  c««™i»^on»  _ 
ant,  and  the  Court  could  not  depart  from  the  usual  and  ateadof  two,  as 
uniform  course  on  the  application  of  the  defendant  or  any  But9wef«,whe^ 

^4>Ua«  «vA«aM».  thertuch  a  dr* 

Other  person.  cum.tance  may 

not  be  aMigned 

The  defendant  then  said  that  he  had  no  objection  to 
make,  and  the  jurors  were  severally  sworn. 

The  indictment  stated,  that,  at  the  time,  &c.,  it  was 
pubUdtf  rumauredf  reported,  and  believed  amongst  the 
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liege  subjects  of  our  lord  the  King,  thai  dheri  of  the 
liege  subjects  of  our  lord  the  King,  who  were  usually  «i»- 
ployed  in  agricultural  labours,  in  that  part  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  called  England, 
had  been  and  were  in  divers  parts  of  England  aforesaid 
guilty  of  insurrection  against  the  laws  of  this  realm,  and 
had  been,  and  were  and  continued  to  de  guilty  of  insurrec- 
tion against  the  laws  of  this  realm,  and  had  been  and  were 
and  continued  to  be  guilty  of  riots,  routs,  and  unlawful  as« 
semblies,  and  of  acts  of  great  violence,  tumult,  and  dis- 
order, and  of  the  crimes  of  arson,  and  the  wilful  destruc- 
tion of  the  personal  property  of  divers  of  his  Majesty's 
subjects,  to  wit,  at  London,  in  the  parish  of  Saint  Mary- 
le-bow,  in  the  ward  of  Cheap,  &c.  That  Richard  Carlile, 
late  of  London,  labourer,  being  a  wicked*,  and  malicious> 
and  evil-disposed  person,  and  contriving  and  intending  the 
peace  of  our  said  lord  the  King  to  disquiet  and  disturb, 
and  the  liege  subjects  of  our  said  lord  the  King,  and  to  in- 
eite  and  provoke  to  hatred  and  dislike  of  the  Government 
and  Constitution  of  this  realm  as  by  law  established,  and 
also  to  incite  and  provoke  the  said  subjects  to  acts  of  in- 
surrection, riot,  tumult,  and  violence,  and  to  incite,  pro- 
voke, and  encourage  the  said  agricultural  labourers  who 
were  so  reputed  and  believed  to  be  guilty  of  such  offences 
as  hereinbefore  is  mentioned,  as  aforesaid,  to  be  and  conti- 
nue to  be  guilty  of  insurrection  as  aforesaid,  and  to  com- 
mit, and  continue  to  commit  such  offences  as  aforesaid, 
and  to  incite,  provoke,  and  encourage  the  rest  of  his  said 
Majesty's  subjects  usually  employed  in  agricultural  labours 
in  England,  to  commit  and  be  guilty  of  similar  offences  and 
insurrection  against  the  laws  and  government  of  this 
realm,  heretofore,  to  wit,  on  the  6th  day  of  December,  in 
the  first  year  of  the  reign  of  our  sovereign  lord  the  now 
King,  in  London,  that  is  to  say,  at  the  parish,  &c»,  unlaw- 
fully>  wickedly,  maliciously,  and  seditiously  did  publisbi 
and  cause  and  procure  to  be  published  a  certain  false, 
wicked,  malicious,  scandalous,  and  seditious  libel  of  and 
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eohcerning  the  said  Government  and  Constitution  as  by 
law  established,  and  of  and  concerning  the  said  agricultu* 
ral  labourers,  containing,  in  one  part  of  the  said  libel,  the 
false,  wicked,  malicious,  scandalous,  seditious,  and  libel* 
lous  matter  following,  of  and  concerning  the  said  Grovern- 
ment  and  Constitution  of  this  realm,  that  is  to  say,  "  A 
constitutional  monarchy  is  a  most  ridiculous  state  of  go- 
vernment, more  than  mimicking  absolute  monarchy,  and 
perpetuating  all  ancient  follies  and  abuses.  Every  thing 
conspires  against  a  King  to  tell  him  that  he  is  something 
more  than  man,  and  all  that  sort  of  flattery  is  calculated 
to  unman  him,  and  make  him  less  than  man.  We  want 
no  mummeries  and  nonsense  wherewith  to  please  savages 
and  fools  in  the  present  day.** 

And  in  another  part  of  the  said  libel,  the  false,  &e. 
^'  To  the  insurgent  agricultural  labourers. 

*'  You  are  much  to  be  admired  for  every  thing  you  are 
known  to  have  done  during  the  last  month;  for,  as  yet  there 
is  no  evidence  before  the  Public  that  you  are  incendiaries 
or  even  political  rebels.  Much  as  every  thoughtful  man 
must  lament  the  waste  of  property,  much  as  the  country 
must  suffer  by  the  burnings  of  farm-produce  now  going 
on,  were  you  proved  to  be  the  incendiaries,  we  should  de- 
fend you  by  saying,  that  you  have  more  just  and  moral 
cause  for  it,  than  any  King  or  faction  that  ever  made  war 
had  for  making  war.  In  war,  all  destructions  of  property 
are  counted  lawful,  upon  the  ground  of  that  which  is  call- 
ed the  law  of  nations,  yours  is  a  state  of  warfare,  and  your 
ground  of  quarrel  is  the  want  of  the  necessaries  of  life  in 
the  midst  of  an  abundance.  You  see  hoards  of  food  and 
you  are  starving.  You  see  a  government  rioting  in  every 
sort  of  luxury  and  wasteful  expenditure ;  and  you,  ever 
ready  to.  labour,  cannot  find  one  of  the  comforts  of  life. 
Neither  your  silence  nor  your  patience  has  obtained  for 
you  the  least  respectful  attention  from  that  government. 
The  more  tame  you  have  grown,  the  more  you  have  been 
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oppressed  and  despised,  the  more  you  haye  been  trampled 
on;  and  it  is  only  now  that  you  begin  to  display  your  phy« 
sical  as  well  as  your  moral  strength,  that  your  cruel  ty- 
rants treat  with  you,  and  offer  terms  of  pacification.  Your 
demands  have  been,  so  far,  moderate  and  just;  and  any 
attempt  to  stifle  them,  by  the  threatened  severity  of  the 
new  administratioui  will  be  so  wicked  as  to  justify  your  re- 
sistance even  to  death,  and  to  Ufe  for  life.**  And  in  an- 
other part,  &c.,  ''Mr.  Carlile  justified  the  conduct  of  the 
agricultural  labourers  of  the  disturbed  counties;  and,  al- 
luding to  Earl  Grey's  threatened  severity,  he  trusted  that, 
if  an  effort  were  made  to  put  down  the  just  discontent  of 
those  starving  labourers,  by  any  other  means  than  that  of 
redressing  their  grievances,  they  might  be  abl^  to  rise  in 
their  congregated  strength  and  put  down  the  EarL'* 

The  second  count  contained  only  the  passage  commen- 
cing with  the  words,  ''  To  the  insurgent  agricultural  la^- 
bourers,*'  and  charged  the  intent  to  be,  to  incite  them  to 
commit  and  perpetrate,  and  join  and  assemble  together 
for  the  purpose  of  committing  and  perpetrating  acts  of 
riot,  tumult,  and  violence,  and  also  to  commit  the  crime  of 
arson,  and  to  resist  the  execution  of  the  laws,  &c. 
.  The  third  count  contained  the  same  passage,  but  set 
out  with  different  innuendoes. 

The  fourth  count  contained  the  passage  commencing 
"  A  constitutional  monarchy,"  and  also  the  passage,  ^'  Mr. 
Carlile  justified  the  conduct,'*  &c.     Plea — Not  guilty. 

To  prove  the  introductory  allegation  with  respect  to 
rumours  of  insurrection,  &c.,  a  copy  of  his  Majesty's  pro- 
clamation, printed  at  the  king's  printing-ofiice,  recixing 
that  there  were  such  rumours,  and  the  London  Gazette, 
containing  such  proclamation,  were  put  in;  and  Sir  R. 
Bimie,  the  chief  magistrate  of  Bow-street,  Mr.  Rawlin- 
son,  a  magistrate  for  the  counties  of  Middlesex  and 
Hampshire,  and  Mr.  Twyford,  a  police  magistrate  and  a 
magistrate  for  Sussex,  were  called  as  witnesses;  and  from 
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their  evidence  it  appeared,  that,  previous  to,  and  up  near-  1831- 
ly  to  the  time  at  which  the  libel  was  pubUshed,  it  was  ge- 
uerally  reported  and  believed  that  the  agricultural  labourers 
were  in  a  state  of  insurrection,  destroying  threshing-ma- 
chines, and  pulling  down  manufactories,  and  causing  burn- 
ings in  different  parts.  Mr.  Rawlinson  and  Mr.  Twyford 
were  both  in  disturbed  districts  during  part  of  the  month  of 
November,  and  saw  large  mobs,  consisting  of  farming  labour- 
ers, some  of  them  armed,  and  some  not.  Mr.  Rawlinson  said, 
on  cross-examination,  that  he  did  not  himself  see  any  burn- 
ings,  but  that  he  saw  an  assembly  of  sixty  or  seventy  per- 
sons enter  a  blacksmith's  shop,  and  seize  sledge  hammers. 
He  also  said,  that  he  did  not,  during  the  time  he  was  in 
the  country,  see  any  copies  of  the  "  Political  Prompter," 
which  was  the'  book  in  which  the  Ubel  appeared.  Mr. 
Twyford,  on  his  cross-examination,  said,  that  he  had  seen 
a  mob  of  about  140  persons,  who  said  that,  they  had  got 
the  farmers  prisoners,  but  they  were  not  armed ;  and  also, 
that  a  paper,  purporting  to  be  a  humble  petition  for  an 
increase  of  wages,  was  carried  about  in  a  mob  of  about 
fifty  persons,  and  presented  to  different  persons;  but  the 
persons  who  presented  it  did  not  use  any  violence* 

The  defendant,  in  his  address  to  the  Jury,  {inter  aUa)^ 
contended,  that  prosecutions  for  libel  containing  general 
remarks  on  the  Government,  and  the  affairs  of  the  country, 
and  not  reflecting  upon  individuals,  were  not  sustainable 
by  law,  notwithstanding  the  practice  of  the  Courts  for 
some  time  past.  He  instanced,  on  this  point,  the  case  of 
Hampden  as  to  ship  money,  and  the  case  of  Wilkes  as  to 
general  warrants;  and  argued,  that  things  which  had 
long  been  considered  legal,  when  they  came  to  be  solemn- 
ly considered  and  determined,  turned  out  to  be  illegal. 
As  to  the  first  sentence  set  out  in  the  indictment  with  re- 
spect to  a  constitutional  monarchy,  he  said  that  he  only 
meant,  that,  in  former  times,  it  was  considered  necessary  to 
have  splendour  and  shew,  in  order  to  dazzle  the  multitude. 
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but  that  those  days  were  gone,  and  no  such  things  were 
at  all  wanted  now.  For  the  purpose  of  negatWing  the  al- 
legation as  to  the  rumours  of  insurrection^  burning,  ftc., 
he  proposed  to  read  from  the  "  Morning  Chronicle**,  and 
other  newspapers,  respecting  the  state  of  the  country, 
statements  purporting  to  be  written  in  what  was  called 
the  disturbed  districts. 

Adolphm^  for  the  prosecution,  objected.  The  state- 
ments might  just  as  well  haye  been  written  in  some  gan«t 
m  London  as  in  the  disturbed  districts. 

The  Recorder  said,  that  the  defendant  must  do  what  he 
proposed  to  do,  by  calling  a  witness,  and  not  by  producing 
a  printed  paper;  that  paper  could  not  prove  that  there 
were  no  such  reports  in  existence. 

The  defendant  also  wished  to  read  from  the  "  Times  " 
newspaper  a  report  of  a  speech  made  by  the  Duke  of 
Wellington  m  the  House  of  Lords,  in  the  latter  end  of 
November,  in  which  he  said,  that,  while  he  was  in  office, 
he  had  not  been  able  to  trace  any  of  the  fires  which  had 
taken  place  to  the  agricultural  labourers.  This  also  was 
rejected  as  not  being  evidence. 

The  defendant  then  observed  upon  that  part  of  the  li- 
bel  which  was  addressed  ''to  the  insurgent  agricultural 
labourers,"  and  argued  that  a  particular  state  of  aifuirs 
would  justify  the  use  of  expressions  which  at  another 
time  would  be  considered  as  iilegai.  He  referred  to 
Blackstone's  "  Commentaries  (a),"  and  contended,  from 
the  spirit  of  the  passages  there  contained,  that,  under 
special  and  extraordinary  circumstances,  some  departure 

{a)  Book  I,  c.  16,  p.  243,  244,  with  the  words,  « the  prudence  of 

eommcncing    with    the    words,  the  times  must  provide  new  rerae. 

"next  as  to  cases  of  ordinary  dies  upon  new emei^endes." 
public  oppressions,"  and  ending 
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from  the  rules  of  general  law  was  justifiable.  He  idso  ob» 
served  upon  the  conduct  of  the  labourers,  whose  objecti 
he  contended,  was  legal,  viM.  to  increase  their  wages.  He 
relied  much  on  the  evidence  of  Mr.  Twyford  as  to  their 
being  unarmed,  and  abstaining  from  acts  of  violence. 

The  Recordbr,  in  summing  up,  said,  that,  with  respect 
to  the  first  count  in  the  indictment,  as  it  contained  three 
distinct  passages,  if  the  Jury  had  any  doubt  as  to  any  one 
of  them  being  a  libel,  they  might  give  their  verdict  upon 
some  of  the  other  counts  in  which  the  particular  passages 
were  set  out  separately.  With  respect  to  the  object  of 
the  labourers,  he  observed,  that,  in  his  opinion,  the  rais- 
ing of  wages  could  not,  in  any  well  regulated  country,  be 
allowed  to  be  effected  by  numbers  congregating  together, 
for  the  purpose  of  intimidating  those  who  are  to  pay 
them.  If  the  masters  had  congregated  together  for  the 
purpose  of  lowering  the  rate  of  wages,  it  would  be  thought 
a  foul  conspiracy ;  and,  on  the  other  side,  it  could  not  be 
considered  in  any  other  light.  Every  man  had  a  right  to 
put  a  price  on  his  own  labour,  but  a  number  of  men  had 
no  right  to  congregate  together  to  fix  the  rate  to  be  paid 
to  every  labourer;  and,  if  the  object  were  sought  to  be 
accomplished  by  terror,  it  was  a  most  serious  offence.  One 
of  the  witnesses  had  said,  that  there  were  no  weapons 
in  the  possession  of  those  people ;  nor  was  it  necessary  that 
there  should  be,  for  numbers  might  create  terror  as  much 
as  weapons  of  violence.  That  witness  had  also  said,  that 
they  had  not  used  actual  violence ;  nor  was  it  necessary 
that  they  should,  in  order  to  render  their  assembling  to- 
gether unlawfuL  The  learned  Recorder  then  read  over 
the  evidence,  and  in  conclusion  observed — 

Although  you  are  at  liberty,  by  the  act  of  the  S2nd  of 
his  Majesty  King  George  the  Third,  to  give  a  general 
verdict,  yet,  by  the  same  act,  I  am  bound  to  give  you  my 
opinion  upon  the  law  of  the  case,  as  if  it  were  a  case  of 
murder,  or  any  other  species  of  offence.     I  hiive  already 
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said^  that,  with  respect  to  the  first  count,  there  may,  per- 
haps, be  some  difference  of  opinion ;  but,  with  respect  to 
the  second,  which  contains  only  the  part  addressed  to  the 
agricultural  labourers,  I  am  bound  in  law  and  in  con- 
science to  tell  you,  and  I  do  tell  you,  as  solemnly  as  I 
would  pronounce  the  last  supplication  on  my  death  bed, 
that  the  matter  set  out  in  that  count  is  a  most  atrocious, 
a  most  seditious,  a  most  scandalous,  and  a  most  dangerous 
libel,  calculated  to  encourage  his  Majesty's  subjects^  who 
were  then,  as  the  libel  states,  in  actual  insurrection,  to 
continue  in  that  state.     This  must  be  the  tendency  of  it. 

The  Jury  retired  for  some  time,  and  afterwards  return- 
ed a  verdict,  finding  the  defendant  guilty  upon  the  second 
and  third  counts;  and  he  was,  at  the  close  of  the  Session, 
sentenced  to  pay  a  fine  of  2002.  to  the  King — to  be  im- 
prisoned for  two  years  in  the  House  of  Correction  in  Gilt* 
spur-street,  and,  at  the  expiration  of  that  period,  to  give 
security  for  his  good  behaviour  for  ten  years,  himself  in 
500/.,  and  two  sureties^  in  250/.  each ;  and  to  be  further 
imprisoned  until  such  security  should  be  given,  and  such 
fine  paid. 

Adolphus^  fVightmaHf  and  JB.  Gtimey,  for  the  prosecu- 
tion. 

The  defendant  in  person. 


Jan,  29th.  In  the  course  of  Hilary  Term)  Evans  applied  to  the 
Court  of  King's  Bench  for  a  writ  of  Habeas  Corpus^  to 
discharge  the  defendant  out  of  custody,  on  the  ground 
that,  when  the  verdict  of  the  Jury  was  returned,  only  one 
Commissioner  was  present  instead  of  two,  as  required  by 
law  in  the  commission  of  Oyer  and  Terminer.  The  Court, 
in  the  absence  of  any  precedent  upon  the  subject,  refused 
to  grant  the  writ  of  Habeas  Corpus,  but  suggested,  that 
the  objection  might,  perhapSi  be  taken  advantage  of  on  a 
writ  of  error. 
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OLD  BAILEY  FEBRUARY  SESSION,  1831. 

BEFORE  MR.  BARON  BAYLEY,  MR.  BARON  BOLLAND,  AND  MR. 

JUSTICE  BOSANQUET. 


Rex  r.  John  St.  John  Lono.  ^«*'  ^^**' 

Manslaughter.  The  first  count  of  the  indict-  where  yM«oD. 

ment  stated  that  the  prisoner,  on  the  6th  of  October,  and  ^"JJ^^^ 
on  divers  other  days  and  times  between  that  day  and  the  (whether  be  hM 
12th  of  October,  feloniously  did  assault  Colin  Campbell  cmX  education  w 
Lloyd,  the  wife  of  Edward  Lloyd,  and  that  he,  on  the  "**)•  tSS^L^ 
said  day  and  the  said  other  days  and  timea^  feloniously  ">  tttendinghii 
did  cause  and  procure  the  said  Colin  Campbell  Lloyd  to  hat  apptud  a 
inhale  certain  noxious  and  injurious  vapours,  and  that  he^  Z^'^^MMf  te 
with  a  certain  corrosive,  inflammatory,  and  dangerous  li-  '^j**''''j^^ 
quid,  secretly  prepared^  mixed,  and  made  by  him,  feloni"  ensnet  in  oonae- 

...  ..i.,  ,  ,  quence  of  either, 

otf^fy  did  rub,  wash,  and  sponge,  and  cause  and  procure  hei«iiAb!etobe 
to  be  rubbed,  washed,  and  sponged,  the  breast  and  chest  ^^^JJ^^ier 
of  the  said  Colin  Campbell  Lloyd,  and  by  such  rubbing 
washing,  and  sponging,  and  causing  and  procuring  to  be 
rubbed,  washed,  and  spoYiged,  the  breast  and  chest  of  the 
said  Colin  Campbell  Lloyd  with  the  corrosive,  inflamma- 
tory, and  dangerous  liquid  aforesaid, y<?/oitiotM/y  did  make 
and  produce,  and  cause  to  be  made  and  produced,  one 
mortal  sore  and  ulcer  in  and  upon  her  breast  and  chesty 
of  the  length  of  sixteen  inches,  of  the  width  of  nine  inches, 
and  of  the  depth  of  two  inches ;  and  that  he,  by  such  caus- 
ing and  procuring  the  said  Colin  Campbell  Lloyd  to  inhale 
the  said  noxious  and  injurious  vapours,  feloniously  did 
cause  and  procure  the  said  Colin  Campbell  Lloyd  to  be- 
come mortally  sick  and  diseased  in  her  body ;  of  which  said 
mortal  sore  and  ulcer,  and  mortal  sickness  and  disease  of  her 
body,  the  said  Colin  Campbell  Lloyd,  from  the  said  6th  of 
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October  until  the  8th  of  November,  did  languish,  and 
languishing  did  live,  and  then,  on  the  8th  of  November,  as 
well  of  the  mortal  sore  and  ulcer  as  also  of  the  mortal  sick- 
ness and  disease  of  her  body  aforesaid,  did  die;  and  that 
he  the  said  Colin  Campbell  Lloyd  in  manner  aforesaid 
feloniously  did  kill  and  slay* 

.  The  2nd  count  charged  only  the  rubbing,  omitting  the 
inhaling. 

The  Srd  and  4th  counts  omitted  the  assault,  and  added 
the  word  **  wound**  after  sore  and  ulcer. 

The  5th,  6th,  7th,  and  8th  counts  only  slightly  varied 
the  statement  of  the  manner  in  which  the  liquid  was  ap- 
plied. 

The  9th  count  contained  an  allegation,  that  the  prison- 
er applied  the  liquid  to  the  chest,  he  toeU  knowing  the 
^aid  liquid  to  be  inflammatory  and  dangerous  in  thai  be* 
half;'*  and  described  the  chest  as  becoming  '^ mortally  inn 
flamed^  ulcerated^  and  gangrened  all  over  the  same." — 
The  10th  count  was  similar,  only  omitting  the  scienter^ 
Plea — Not  guilty. 

Denman,  A.  G.,  in  opening  the  case  for  the  prosecu- 
tion, stated,  that  he  should  not  ofter  any  particular  evi- 
dence as  to  the  inhaling,  as  it  did  not  appear,  as  far  as 
they  were  able  to  judge,  to  bo  in  any  way  the  cause  of 
the  death,  which  appeared  to  be  solely  occasioned  by  the 
application  of  the  mixture.  If  the  facts  were  made  out, 
the  question  would  arise  whether  the  prisoner  was  guilty 
of  manslaughter.  The  charge  against  him  was  not  of 
acting  with  malice  aforethought,  but  of  applying  himself 
to  the  treatment  of  a  case  of  which  he  knew  nothing,  and 
of  using  a  most  dangerous  liquid,  with  the  effect  of  which, 
in  the  judgment  of  charity,  he  must  be  supposed  to  have 
been  unacquainted.  If,  with  gross  ignorance  of  the  sub- 
ject, he,  with  the  desire  of  gain,  undertook  the  case,  and, 
in  consequence,  death  ensued,  it  would  be  clearly  a  homi- 
side,  by  no  means  either  justifiable  or  excusable.     The 
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law  admitted  of  no  doubt.  If  a  party,  grossly  ignorant, 
undertook  to  deal  with  deadly  remediies,  without  knowing 
the  efiect  they  would  produce,  he  was  answerable  crimi- 
naUy,  if  they  occasioned  death.  The  question,  whether  re- 
gularly educated  or  not,  did  not  apply.  A  regular  medical 
education  might  furnish  a  defence  which  an  uneducated 
person  could  not  have,  but  the  absence  of  such  education 
certainly  did  not  make  a  person  guilty.  The  only  ques- 
tion was,  whether,  in  point  of  fact,  the  prisoner  was  ig- 
norant of  that  which  he  was  about,  and  whether  that 
ignorance  was  the  cause  of  his  patient's  death.  If  a  man 
in  the  most  extensive  practice  were  to  take  cognizance  of 
a  particular  case,  of  which,  by  his  treatment,  he  shewed 
that  he  was  clearly  ignorant,  his  great  practice  would  not 
be  any  excuse. 

The  witnesses  .called  on  the  part  of  the  prosecution 
were,  Capt.  Lloyd,  the  husband  of  the  deceased;  Mrs. 
CampbeU,  a  relation,  at  whose  house  she  was  staying; 
Mr.  Campbell,  Mr.  Vance^  Mr.  Brodie,  and  Mr.  Frank- 
um,  surgeons. 

From  the  examination  in  chief  of  Capt.  Lloyd,  the  fol- 
fewing  facts  appeared — the  deceased  for  several  years  had 
been  troubled  occasionally,  when  she  caught  cold,  or  any 
thing  excited  her,  with  a  choaking  sensation  in  the  throat, 
.for  which  she  had,  about  three  years  before  her  death, 
consulted  a  medical  man,  and  for  which  she  was  in  the 
habit  of  applying  a  blister  to  the  throat,  and  afterwards  of 
healing  the  wound  with  a  simple  dressing  of  spermaceti 
ointment.  A  son  of  the  deceased  was  under  the  care  of 
Mr.  Long ;  and  on  various  occasions,  when  the  deceased 
attended  with  her  son,  she  mentioned,  in  conversation  with 
Mr.  Long,  the  complaint  she  had  in  her  throat;  and  the 
conversations  eventually  led  to  her  putting  herself  under  his 
care  on  the  6th  of  October,  18S0,  at  which  time  she  was 
in  very  good  general  health.  On  the  Srd  of  October, 
she  had  applied  a  small  blister  to  her  throat,  but  the 
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1S31.  wound  occasioned  byitwai  nearly  well  on  tbe  Gtb;  on 
the  7th|  8th,  9th,  and  lOth,  she  went  to  Mr.  Lkm^^'s,  and 
on  the  evening  of  the  10th  complained  to  her  husband  of 
a  violent  burning  across  ber  chest,  in  consequence  of  which 
he  looked  at  it,  and  found  a  great  redness  across  ber  bosom, 
darker  in  the  centre  than  at  the  other  parts;  she  also 
complained  of  great  chilness,  and  shivered  with  cold,  and 
passed  a  very  restless  and  uncomfortable  night.  On  the 
11th  she  was  very  unwell  all  day,  and  complained  of  great 
thirst,  the  redness  was  more  vivid,  and  the  spot  in  the 
centre  darker,  round  the  edges  white  and  puffed  up,  and 
there  was  a  dirty  white  discharge  from  the  centre.  Cab- 
bage leaves  had  been  appUed,  and  when  they  were  re- 
moved, they  appeared  slimy  from  the  discharge;  the  ni^ut 
of  the  1 1th  was  passed  very  uncomfortably.  On  the  morn- 
ing of  the  ISth,  the  redness  on  the  breast  and  chest  was,  if 
any  thing,  greater,  and  the  spot  in  the  centre  more  puffed 
up  and  darker;  the  redness  was  more  spread  round  the 
edges*  and,  where  it  stopt,  there  were  blisters  in  the  skin, 
apparently  from  the  discharge;  the  inner  part  of  the 
arms  also  was  very  red  where  the  discharge  bad  run 
down  on  each  side.  On  the  12th,  she  was  very  feverish 
and  restless,  and  had  no  appetite ;  add  in  consequence  of 
these  symptoms,  Capt.  Lloyd  went  to  Mr.  Long  about  the 
middle  of  the  day ;  Mr.  Long  asked  why  Mrs.  Lloyd  had 
not  come  to  inhale,  and  go  <m  wUh  the  rMnng;  Capt. 
Lloyd  replied,  it  was  impossible,  she  was  so  very  ill;  that 
she  had  been  constantly  unwell  since  the  night  of  tbe 
10th,  and  was  suffisring  a  great  deal  of  pain  and  sickness ; 
Mr.  Long  said,  he  dare  say  it  would  soon  go  off,  it  was 
generally  the  case.  He  was  told  of  the  shivering  and  chil- 
ness, and  that  some  hot  wine  and  water  had  been  given  to 
relieve  her ;  he  said,  hot  brandy  and  water  would  have 
been  a  better  thing,  and  to  put  her  head  under  the  bed 
clothes.  He  was  told  that  the  chest  and  breast  looked 
very  red  and  very  bad ;  he  said,  that  was  generally  the 
case  in  the  first  instance,  but  it  would  go  off  as  she  got 


OLD  BAILEY  SESSIONS.  1  WILL.  IV. 

better,  and  that  Capt  L.  need  not  be  uneasy  about  it,  as 
there  was  no  fear  or  danger;  Capt.  Lloyd  requested  him 
to  call  m  the  evening,  and  told  him  where  Mrs.  Lloyd  was, 
which  it  appeared  he  did  not  know  before;  in  the  erening 
he  came  and  saw  her:  in  the  course  of  the  day  the  cab- 
bage leaves  had  been  removed,  and  a  dressing  of  sperma- 
ceti ointment  put  on  the  chest  instead.      He  said  he 
was  very  sorry  to  see  her  so  unwell,  that  she  ought  to 
have  endeavoured    to   get  up  and  come  to  him,  and 
he  would  have  relieved  her;    she  said,  it  was  impos- 
sible, she  was  in  such  pain  and  suffering,  and  with  her 
breast  open  in  that  way  it  might  be  dangerous.     He 
desired  to  look  at  it,  and  observing  the  dressing,  said, 
those  greasy  plasters    had  no  busmess  there,  and  she 
ought  to  have  continued  the  cabbage  leaves.     She  said 
she  could  not  bear  the  pun  of  keeping  them  on.    He  then 
took  off  his  great  coat,  and  said  he  would  rub  it  out;  and 
he  turned  up  the  cuff  of  his  coat  as  if  for  the  purpose  of 
doing  so.    She  exclaimed  very  much  with  fright,  and  ex- 
pressed her  wonder  that  he  should  think  of  rubbing  in  the 
^tate  her  breast  was  in»    She  asked  if  there  was  no  way  of 
keeping  the  leaf  on  without  touching  the  breast;  and  he 
asked  her  what  she  wished.     She  replied,  **  To  be  heal- 
ed."   He  said,  it  would  never  heal  with  those  greasy  plas- 
ters, that  was  not  the  way  in  which  he  healed  sores.    He 
then  asked  for  a  towel,  and  began  dabbing  it  on  the  breast, 
particularly  in  the  centre,  where  the  dbcharge  came  from. 
He  said,  that  old  Unen  was  the  best  thing  to  heal  a  wound 
of  that  kind.     She  said,  her  skin  and  flesh  were  very 
healthy,  and  always  healed  immediately  with  the  simple 
dressing  she  had  used*   He  said,  old  linen  was  better,  but 
she  might  use  the  dressing  if  she  liked,  he  saw  no  objec- 
tion, and,  when  it  skinned  over,  he  would  rub  it  again.   She 
said  no,  she  thought  she  could  never  submit  to  rubbing 
again,  from  what  she  was  then  suffering.     He  then  went 
away.    On  the  evening  of  the  following  day  (the  1 3th)  he 
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1831.  ^      called  again,  but  Mrg.  Lloyd  would  not  see  hinit  and  b^ged' 

her  husband  not  to  allow  him  to  come  up;  and  he  never 

saw  her  afterwards.    She  died  on  the  8th  of  November, 

just  a  month  and  a  day  after  she  put  herself  under  Mr. 

.  Long's  care* 

On  the  cross-examination  of  Capt.  Lloyd,  he  said,  that 
his  son  continued  to  attend  Mr.  Long  for  several  days  af- 
ter the  commencement  of  the  deceased's  illness,  and  on 
one  occasion  was  desired  to  tell  Mr.  Long  that  he  need 
not  come  to  see  her,  as  she  was  better*  He  also  added, 
that  a  person,  describing  himself  as  a  medical  man,  and 
saying  that  he  was  sent  by  Mr.  Long,  applied  to  see  Mrs. 
Lloyd,  and  was  not  allowed.  He  also  admitted,  that  he 
had  told  Mr.  Long  that  he  could  not  pay  fees  for  his  son 
until  after  Christmas,  and  that  Mr.  Long  said  that  would 
not  make  any  difference,  he  might  send  him  and  he  would 
attend  to  him. 

Mrs.  Campbell  stated  that  Mrs.  Lloyd  was  in  a  very 
good  state  of  health,  except  that  her  throat  was  sometiines 
troublesome;  that  she  complained  of  a  stoppage  in  swal- 
lowing; that,  on  the  10th  of  October,  when  the  shivering 
came  on,  the  bed  was  warmed,  and  Mrs.  Lloyd  put  in, 
and  bottles  of  hot  water  were  applied  to  her  feet;  and  that, 
when  Mr.  Long  went  away,  after  having  seen  her,  he  did 
not  give  any  directions  as  to  diet,  or  order  her  any  inter* 
nal  medicine.  It  also  appeared  from  her  evidence,  that, 
previous  to  Mrs.  Lloyd's  putting  herself  under  the  care  of 
Mr.  Long,  she  had  attended  three  days  at  the  inquest  held 
on  the  body  of  Miss  Cashin  (a). 

From  the  examination  in  chief  of  Mr.  Campbell,  the 
surgeon,  it  appeared  that  he  was  the  son  of  Mrs.  Camp- 
beU,  at  whose  house  the  deceased  was  on  a  visit,  and  that, 
he  first'  saw  the  deceased  about  four  o'clock  in  the  after- 
noon  of  the  12th  of  October,  at  his  mother's  desire;  at 


i  a)  For  the  account  of  Mr.  Long's  trial  for  the  maaslanghter  of  Ma 
Cashin,  wde  ante,  p.  398. 
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which  time  he  found  a  very  extensive  wound^  covering  the 
whole  anterior  part  of  the  chest,  which,  ia  his  opinion, 
might  be  produced  by  any  strong  acid;  that  the  skin  was 
destroyed,  and  ky  in  folds  on  the  chest,  entirely  separat- 
ed; that  the  cellular  tissue  was  partly  destroyed,  and 
there  was  a  considerable  discharge  generally;  that  the 
wound  extended  nearly  from  one  armpit  to  the  other,  and 
from  the  throat  down  to  the  pit  of  the  stomach ;  that  the 
skin  was  off  both  breasts,  and  the  centre  of  the  wound  was 
darker,  and  in  a  higher  state  of  inflammation  than  the  other 
parts;  that  he  removed  the  cabbage  leaves,  and  applied  the 
dressing  of  spermaceti  ointment ;  that  he  saw  the  deceased  on 
the  13th,  and  afterwards  daily,  several  times  a-day,  till  her 
death ;  that  he  considered  the  wound  very  dangerous  to  life 
when  he  first  saw  it,  but  only  continued  to  apply  the  sper- 
maceti dressing  till  the  Slst  of  October,  when  he  called  in 
the  assistance  of  Mr.  Vance,  who  continued  at  first  to  ap- 
ply the  same  dressing,  only  adding  to  it  a  little  calamine 
powder ;  that,  on  the  second  or  third  day  of  his  attend- 
ance, Mr.  Vance  applied  a  bread  and  water  poultice; 
that  he  (Mr.  Campbell)  at  first  gave  Mrs.  Lloyd  some 
saline  aperient  medicine,  and  when  the  centre  spot,  and 
the  upper  part  of  the  chest,  became  gangrenous, 
which  they  did  in  about  a  week,  in  order  to  support  na- 
ture, she  had  bark,  mineral  acid,  and  quinine.  The  wit- 
ness added,  that,  in  his  opinion,  Mrs.  Lloyd  died  of  the 
wound  which  he  first  saw;  that,  according  to  his  judg- 
ment, it  was  not  necessary  or  proper  to  produce  such  a 
wound,  to  prevent  any  difficulty  in  swallowing;  and  that 
he  did  not  know  of  any  disease  in  which  the  production 
of  such  a  wound  would  be  necessary  or  proper.  He  fur- 
ther stated,  that  he  informed  Mr.  Vance  of  the  course  he 
had  pursued,  and  that  nothing  which  he  or  Mr.  Vance 
applied  could  possibly  increase  the  danger  of  the  patient. 
On  his  cross-examinationhie  said,  that  he  had  been  in  prac- 
tice six  or  seven  years;  that,  in  the  course  of  his  practice, 
be  had  known  a  common  bUstjer  often  produce  very  inju- 
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riouB  effects,  which  the  person  who  prescribed  it  never 
contemplated,  and  that  a  medical  man  must  regulate  his 
treatment  as  well  by  the  statements  of  the  patient,  as  by 
external  appearances;  that  he  did  not  wish  for  any  addi- 
tional assistance  till  gangr^ie  commenced,  though  he  fear- 
ed it  would  take  place  from  the  first;  and  that  he  stated 
the  danger  he  apprehended,  very  soon  after  he  was  called 
in,  to  his  mother,  and  Captain  Lloyd,  and  a  sister  of  the 
deceased,  but  that  twice  they  had  some  hopes  of  her 
eventual  recovery.  On  his  re-examination,  he  said,  that 
he  did  not  consider  it  a  case  of  difficulty  in  the  treatment; 
that  he  was  present  at  the  post'-mortem  examination;  and 
that  the  wound  did  not  present  the  appearances  which  he 
had  ever  seen  produced  by  a  common  blister.  In  answer 
to  questions  from  the  Judge,  he  said,  that  he  thought  rub* 
bing  on  the  12th  of  October,  when  he  first  saw  the  woimd, 
would  have  increased  the  inflammation  and  could  not 
have  been  in^any  respect  beneficial* 

Mr.  Vance's  evidence  agreed  in  substance  with  the  ac- 
count of  the  appearances  of  the  wound,  as  given  by  the 
other  witnesses.     He  stated  also,  that  he  approved  of  the 
treatment  pursued  by  Mr.  Campbell.    He  added,  that  he 
had  attended  Mrs.  Lloyd  about  three  years  before  her 
death  for  an  affection  of  the  throat,  which  he  at  first 
thought  a  case  of  narrow  cesophagus,  but  afterward  ascer- 
tained  to  be  globus  hystericus;  which  he  described  as  an 
inverted  motion  of  the  muscular  fibres  of  the  canal,  very 
common  among  women  in  early  life,  and  of  which  he  had 
seen  many  thousand  cases,  but  never  knew  it  produce 
death.    He  described  the  appearance  of  the  body  after 
death,  and  said  it  was  internally  and  externally  in  perfect 
health,  with  the  exception  of  a  partial  disease  of  the  thy* 
roid  gland,  and  an  inflammatory  affection  of  the  liningof 
the  windpipe  (occasioned  'from  their  contiguity  to  the  ul- 
cer), and  a  little  narrowness  at  the  entrance  of  the  esso* 
phagus,  which  he  believed  to  be  congenital,  as  there  was 
no  thickening  of  the  part.    He  attributed  the  death  of 
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Mrs.  Lloyd  to  the  extent  of  the  mortification  caused  by 
high  inflammation^  produced  by  some  powerful  applica- 
tion. On  his  erosS'examinaiionf  he  said,  that  at  one  time 
he  had  hope,  because  he  found  the  healthy  and  unhealthy 
parts  were  separating.  In  answer  to  questions  frdm  the 
Judge^  be  said,  that  the  state  of  the  wound,  as  described,  on 
the  12th  of  October,  might  produce  the  result  stated ;  that 
be  thought  a  man  of  common  prudence  or  skill  would  not 
have  applied  a  liquid  which  in  two  days  would  produce 
such  extensive  inflammation;  though  all  irritating  exter* 
nal  applications  sometimes  exceeded  tiie  expectations  of 
the  medical  attendant;  but  he  should  say,  that  such  con- 
duct was  a  great  proof  of  rashness  and  of  ignorance.  In 
answer  to  a  question  from  a  juror ^  he  stated,  that  it  was 
very  difficult  to  say,  whether,  if  he  had  been  called  in  on 
the  12th,  he  could  have  prevented  the  death ;  but,  if  he 
were  to  make  a  positive  reply,  he  should  say  that  it  was 
not  likely  that  he  could,  as  it  seemed  to  be  a  case  of  great 
peril  from  the  beginning. 

Mr.  Brodie  stated  that  he  saw  the  deceased  at  the  re-^ 
quest  of  Mr.  Vance  on  tlie  29th  of  October,  and  saw  a 
large  sloughing  ulcer,  which  he  believed  might  have  been 
produced  by  rubbing  a  corrosive  liniment  into  the  parts  on 
the  10th  of  October;  that  he  did  not  know  of  any  disease 
which  should  lead  a  person  to  apply  a  liniment  with  the 
intention  of  producing  such  an  effect.  On  his  cross  ex^ 
amination^  he  said: — *'  It  is,  and  always  has  been>  the 
practice  to  produce  counter  irritation,  and  the  same  appli- 
cation may  be  beneficial  to  one  person  and  injurious  to 
another,  according  to  the  habit  and  constitution.  The 
effect  of  a  liniment  or  blister,  or  any  other  external  irri- 
tant, as  we  call  them,  sometimes  goes  beyond  the  effect 
we  intend  it,  and  the  most  scientific  practitioner  may  often 
be  deceived  in  his  expectation ;  he  cannot  always  calculate 
to  a  nicety.  I  do  not  recollect  at  this  moment  any  instance 
in  which  death  has  ensued  from  a  blister  properly  appfied, 
but  I  suppose  it  may  happen.    I  suppose  over  exercise 
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would  produce  over  irritation  where  a  blister  had  been  ap- 
plied. In  treating  a  wound,  I  should  judge  from  the  ap- 
pearances and  the  state  of  the  patient.  I  think  it  would 
be  desirable,  under  such  circumstancesi  to  know  the  na- 
ture of  the  appHcation ;  but  I  do  not  think  it  would  lead  to 
any  great  difference  in  the  treatment.  In  cases  of  poiaout 
we  do  not  apply  the  same  remedy,  especially  where  it  has 
been  taken  into  the  stomach.  As  to  external  applications, 
I  do  not  think  a  surgeon  would  judge  so  much  from  what 
had  been  applied  as  from  the  appearances.  Circum- 
stances may  occur  in  which,  when  a  particular  course  is 
intended,  a  stranger's  coming  in  and  pursuing  another  and 
different  course  would  produce  mischief.** 

On  his  re'examinaiioH,  he  said: — **  In  the  case  of  such 
a  wound  as  has  been  described  and  I  saw,  I  should  not 
have  thought  it  necessary  to  resort  to  the  person  who  had 
produced  it;  and  I  doubt  whether,  in  this  case,  it  would 
have  led  to  any  useful  knowledge." 

In  answer  to  questions  from  the  Judge^  he  said: — 
**  Though  I  do  not  think  it  absolutely  necessary,  I  should 
have  got  at  the  matter  if  I  could.  I  should  thmk  that  the 
spermaceti  ointment  would  not  certainly  increase  the 
danger  of  such  a  wound  as  that  described  on  the  12th  of 
October.  I  never  saw  such  an  effect  produced  by  an  or- 
dinary medical  application.  There  are  some  ccmstitutions 
in  which  very  slight  remedies  will  produce  dangerous 
consequences.  I  have  seen  one  person  die  of  the  bite  of 
a  leech,  and  another  by  the  sting  of  a  bee.  I  had  no 
means  of  knowing  any  thing  of  this  lady's  constitution.  I 
should  believe,  from  the  evidence  I  have  heard  of  the  way 
in  which  the  inflammation  made  progress,  that  it  proceeded 
rather  from  the  nature  of  the  application  than  from  the 
constitution  of  the  party;  but  it  may  have  depended  on 
both.  It  is  usual  to  try  to  ascertain  the  nature  of  the  con- 
stitution.. We  cannot  always  do  it,  but  in  using  potent 
remedies  we  use  great  caution.  /  cannot  form  a  positive 
opinion  whether  the  liniment  was  rashly  nsed  or  not,  b^ 
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the  impression  an  my  mind  t#,  that  it  was  used  without 
sufficient  caution,  and,  therefore,  either  rashly  or  ignor- 
antly.  I  have  seen  many  instances  of  inflammation  from 
external  appUcation,  but  I  never  saw  so  extensive  an  eflfect 
produced  as  in  this  instance." 

Mr.  Frankum  then  proved  that  he  saw  Mrs.  Lloyd  about 
a  week  before  her  death,  and  was  present  at  the  post^moT' 
tern  examination.  His  opinion  was,  that  she  was  very 
healthy,  and  that  there  was  not,  as  far  as  he  could  judge, 
any  peculiarity  of  constitution  which  would  account  for  the 
violent  effects  produced. 

Alley,  for  the  prisoner. — The  facts  alleged  are  not  le- 
gally established,  admitting  for  the  present  that  the  evi- 
dence is  correct.  Some  of  the  counts  charge  the  death  to 
have  been  occasioned  by  an  ulcer  and  sore  produced  by 
an  external  application,  and  also  by  the  inhaling  of  a  cer* 
tain  noxious  vapour.  But  as  no  evidence  has  been  offer- 
ed with  respect  to  the  inhaling,  that  is  not  now  the  subject 
of  inquiry.  The  substance  of  the  other  counts  is,  that 
the  death  was  occasioned  by  the  external  application  which 
is  alleged  to  have  been  improperly  made.  There  is  no 
count  imputing  ignorance  or  want  of  skill,  or  hastiness,  or 
roughness  of  practice;  and  therefore,  there  being  no  alle« 
gation  of  that  kind,  no  evidence  can  be  used  to  influence 
the  Jury  on  that  subject.  The  rules,  with  respect  to  in- 
dictmoits,  are  clear.  In  Overburtfs  case,  Lord  Coke  lays 
it  down,  that  no  evidence  can  be  given  of  any  other  cause 
of  death,  than  that  which  is  stated  in  the  indictment.  It 
is  the  mind  that  constitutes  the  individual  a  criminal,  and 
not.  the  act  done,  according  to  the  old  maxim  of  the  law, 
<^  actus  non  facit  reum  nisi  mens  sit  rea^  This  indict- 
ment charges  the  prisoner  with  the  offence  of  manslaughter. 
Now  manslaughter,  in  one  view,  is  an  offence  committed 
on  the  sudden,  in  a  moment  of  intemperate  feeling.  An- 
other species  of  manslaughter  is,  where  death  has  been 
caused  in  the  prosecution  of  an  illegal  act.    There  are  al« 
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8o  justifiable  homicide,  and  homicide  p^  inforiuniwHj  and 
n^jj         it  is  this  latter  kind  of  homicide  of  which  the  act  complain- 
ed of  consists.     Where  a  man,  in  an  honest  mindy  does  an 
act  which  he  thinks  right,  and  death  ensues,  it  is  homicide 
per  inforiufdum*     Lord  Coke*s  dieium  as  to  unlicensed 
practitioners  is  not  law.    Sir  Maithew  Hate  repudiates  it, 
and  lays  down  the  correct  rule  on  the  subject;  and  on  hia 
rule  it  is  that  I  found  my  defence  of  the  prisoner.    That 
rule  is  adopted  by  all  the  text  writers. on  the  criminal  law. 
It  is,  that,  where  a  potion  is  given  without  any  intent  of  do- 
ing bodily  hurt,  but  with  an  intention  to  cure  or  prevent  a 
disease,  and,  contrary  to  expectation,  it  produces  death,  it 
is  not  manslaughter.     Such  a  charge  as  that  against  the 
prisoner  has  never,  by  the  common  kw,  been  considered 
to  be  manslaughter.    There  is  a  modem  case  upon  the 
subject,  but  I  believe  it  is  a  solitary  case,  and  I  should  be 
inclined  very  much  to  doubt  whether  it  is  quite  correct  (a). 
The  statute  S4  &  S6  Hen.  8,  c.  8,  which  is  intituled,  '*  A  bill, 
that  persons  being  no  common  surgeons  may  administer  me- 
dicines notwithstanding  the  statute,*'  after  referring  to  an 
act  of  the  3rd  Hen.  8,  subjecting  to  penalties  persons  who 
should  practise  as  physicians  or  surgeons  without  being  ex- 
amined and  admitted,  goes  on  to  say,  ''  Sithence  the  mak- 
ing of  which  said  act  the  company  and  fellowship  of  sur- 
geons of  London,  minding  only  their  own  lucres,  and  no- 
thing the  profit  or  ease  of  the  diseased  or  patient,  have 
sued,  troubled,  and  vexed  divers  honest  persons,  as  well 
men  as  women,  whom  God  hath  endued  with  the  know- 
ledge of  the  nature,  kind,  and  operation  of  certain  herbS) 
roots,  and  waters,  and  the  using  and  ministering  of  them 
to   such  as  been  pained  with  customable  diseases,  as 
women's  breasts  being  sore,  a  pin  and  the  web  in  the  eye, 
uncomes  of  hands,  burnings,  scaldings,  sore  mouths,  the 
stone,  strangury,  saucelim,  and  morphew,  and  such  other 

(a)  We  presume  the  learned  (a)yan/e,  p.  407,  as  extracted  from 
Counsel  alluded  to  the  case  of  WUlcock  on  the  Laws  of  the  Me- 
Nancy  Simpton,  mentioned  in  note     dical  IVofesncm. 
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like  diseases;  and  yet  the  said  persons  have  not  taken 
any  thing  for  their  pains  or  cunning,  but  have  minister- 
ed  the  same  to  poor  people  only  for  neighbourhood  and 
God*s  sake,  and  of  pity  and  charity.  And  it  is  now  well 
known  that  the  surgeons  admitted  will  do  no  cure  to 
any  person  but  where  they  shall  know  to  be  rewarded 
with  a  greater  sum  or  reward  than  the  cure  extendeth 
unto;  for  in  case  they  would  minister  their  cunning  unto 
sore  people  unrewarded,  there  should  not  so  many  rot 
and  perish  to  death  for  lack  or  help  of  surgery,  as  daily 
do;  but  the  greatest  part  of  surgeons  admitted  been  much 
more  to  be  blamed,  than  those  persons  that  they  trouble." 
It  further  states  that,  **  although  the  most  part  of  the  per- 
sons of  the  said  craft  of  surgeons  have  small  cunning,  yet 
they  will  take  great  sums  of  money,  and  do  little  there* 
fore,  and  by  reason  thereof  they  do  oftentimes  impair  and 
hurt  their  patients  rather  than  do  them  good."  In  consi* 
deration  whereof,  and  for  the  ease,  &c.,  and  health  of  the 
King's  poor  subjects,  &c.,  it  proceeds  to  enact  that  it  shall 
be  lawful  to  every  person  having  knowledge  and  experi- 
ence of  the  nature  of  herbs,  &c.,  to  practise,  use,  and  mi- 
nister them  without  suit  or  vexation. 

The  question  is  one  of  very  great  importance.  A  man 
who  has  to  amputate  a  limb,  will  have  the  knife  tremble  in 
his  hand^  if  he  is  to  be  liable  when  he  has  acted  with  a 
good  intent.  The  provisions  of  the  stat.  84  &85  Hen.  8,  c. 
8,  shew  that  every  man  has  a  right  to  practise,  and,  if  death 
ensues  when  the  intention  is  good,  the  party  cannot  be  guilty 
of  manslaughter.  The  prisoner  cannot  call  any  witness  to 
prove  what  the  liquid  was,  as  its  composition  is  known  only 
to  himself;  and  indeed  it  is  alleged  in  the  indictment  to  have 
been  secretly  prepared  by  him.  It  cannot  be  ruled,  that, 
where  the  mind  is  pure,  and  the  intention  benevolent,  and 
there  are  no  personal  motives,  such  as  a  desire  of  gain,  if 
an  operation  be  performed,  of  the  mode  of  performing 
which  no  evidence  is  given,  the  party  is  responsible.  In 
Easfs  Plecu  of  the  OotMi,  Vol.  1,  p.  S64,  the  learned 
writer  says,  **  If  one  who  is  no  regular  physician  or  sur- 
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J[83I^      geon,  administer  medicine,  or  peifonn  an  operation,  which, 
contrary  to  expectation,  kills,  it  was  formerly  holden  man- 
slaughter.   But  Lord  Hale  denies  this  very  properly:  ii 
is  rather  misadventure.     Though  this  doubt  should  make 
ignorant  people  cautious  how  they  interfere  in  such  mat- 
ters.  But  if  one  give  physic  to  another  in  sporty  of  which 
he  dies,  it  will  be  manslaughter,"  &c.    The  case  of  the 
King  against  Van  ButcheU^  reported  in  S  C.  &  P.  629,  ia 
also  in  point  on  this  subject. 

Bayley,  B. — ^We  are  aware  of  all  these  cases.     There 
are,  in  my  mind,  contradictory  authorities,  and  I  propose, 
with  the  assent  of  my  learned  brothers,  to  reserre  the 
point  for  you,  if  the  prisoner  should  be  convicted.  1  agree 
with  my  Lord  Hale,  and  do  not  think  that  there  is  any 
difference  between  a  licensed  and  an  unlicensed  surgeon. 
It  does  not  follow  that,  in  the  case  of  either,  an  act  done 
may  not  amount  to  manslaughter.    There  may  be  cases  in 
which  a  regular  medical  man  may  be  guilty;  and  that  ball 
that  Lord  Hale  lays  down.    And  that  may  be  laid  out  of 
the  question  in  this  case.    But  the  manner  in  which  the 
act  is  done,  and  the  use  of  due  caution,  seem  to  me  to  be 
material.     Mr.  Justice  Foster,  in  his  Criminal  Law,  p. 
263,  speaking  of  a  person  who  happens  to  kill  another  by 
driving  a  cart  or  other  carriage,  says — '*  If  he  might  have 
seen  the  danger,  and  did  not  look  before  him,  it  will  be 
manslaughter /or  ttant  of  due  circumspection.**  And  there 
is  also  a  passage  in  Bracton  to  the  like  effect.     But  all 
that  I  mean  to  say  now  is,  that,  there  being  conflicting  au* 
thorities,  and  the  impression  t>n  our  minds  not  being  in 
your  favour,  I  propose  to  reserve  the  point.  As  to  the  in- 
dictment not  being  supported  by  the  evidence,  one  of  the 
allegations  is,  that  the  priaouev  feloniously  applied  a  nox- 
ious and  injurious  matter.    And  there  is  no  doubt,  if  the 
Jury  should  be  of  opinion  against  the  prisoner,  that  the 
facts  proved  will  be  sufficient  to  warrant  their  finding  that 
the  prisoner /i?/oiiJoii#fy  did  the  act.   For,  if  a  man,  either 
with  gross  ignorance,  or  gross  rashness,  administer  medi- 
cine, and  death  ensue,  it  will  be  clearly  felony. 
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Attejf* — ^Then  I  submit,  that,  in  this  case,  as  in  a  case  of 
larceny,  there  must  be  a  trespass  proved.    Trespass  is  the 
foundation-stone  of  felony.    It  is  not  proved  that  any 
fraud  has  been  practised  by  the  prisoner  to  get  the  patient 
under  his  care.    Nor  has  there  been  any  avaricious  seek- 
ing after  fees.    If  there  had  been,  it  might  have  been  evi- 
dence to  shew  the  existence  of  trespass ;  but  it  was  not  so, 
according  to  the  testimony  of  the  husband.    The  prison- 
er's conduct  shewed  that  his  intentions  were  good  and 
honest.    If  he  had  solicited  the  lady's  attendance,  then  a 
wrong  intention  might  be  inferred,  and  he  would  be  re- 
sponsible.   But  it  seems  that  she  attended  with  her  son, 
and  saw  the  number  of  patients  attending,  and  applied  to 
the  prisoner  to  benefit  her.    As  to  a  man's  driving  a  cart, 
as  mentioned  by  Mr.  Justice  Faster^  if  he  is  going  too 
quick,  he  is  liable;  if  he  is  going  at  a  proper  pace,  he  is 
not  responsible.    If  the  rule  I  contend  for  is  not  to  be 
adopted,  the  good  Samaritan  must  close  his  hand,  and 
those  benevolent  persons  who  are  in  the  habit  of  adminis- 
tering to  the  comforts  of  the  sick,  must  cease  to  attend  die 
death*beds  of  the  poor.    There  must  be  a  trespass  in 
every  felony, — and  trespass  is  not  to  be  inferred.    Upon 
this  principle  it  was  that  Mr.  Baron  Huttock  decided  in 
the  case  of  Van  Butchell.    Suppose  that,  instead  of  Dr.  Jen- 
ner,  some  cow  boy  had  found  out  vaccination,  and  exhibited 
the  virus  on  certain  children,  and  they  had  done  well,  and 
on  others  and  they  had .  died,  would  he  have  been  subject 
to  be  called  an  impostor,  and  charged  with  introducing  a 
virus  that  was  injurious  ?    Dr.  Jenner  persevered,  and  was 
rewarded.     And  why  should  not  Mr.  Long  persevere, 
why  should  he,  without  remuneration,  give  up  his  secret 
any  more  than  Dr.  Jenner,  or  than  Dr.  James,  who  invented 
the  powder  which  goes  by  his  name.    The  case  of  Van 
Buiehett  is  all  fours  with  the  present.    The  learned  Judge 
stopped  that  case  because  there,  was  no  evidence  of  how  the 
operation  was  performed ;  and  here  there  is  not  any  evi- 
dence to  shew  the  mode  in  which  the  application  was 
made. 
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Bayley,  B. — In  this  case,  we  may  judge  of  the  thing  by 
the  effect  produced ,  and  that  may  be  evidence  from  which 
the  Jury  may  say  whether  the  thing  which  produced  such 
an  effect  was  not  improperly  applied. 

< 

BoLLAKD,  B. — When  you  pass  the  line  which  the  law 
allows,  then  you  become  a  trespasser. 

Adolphus  was  heard  shortly,  and  contended,  that  if  a 
person's  itUentian  was  only  to  be  helpjul^  he  coidd  not  be 
gmlty  of  manslaughter. 

Alley  then  said,  that,  if  his  Lordship  thought  it  woidd  be 
most  conducive  to  the  interests  of  justice  that  the  point 
should  be  reserved,  he  would  yield  to  thaiopinion  without 
further  observatbn* 

Baylsy,  Bu — If  I  had  a  clear  opinion  in  your  favour, 
or  if  my  brothers  had,  or  if  we  had  any  reason  to  think 
that  other  Judges  were  of  a  dilBerent  opinion,  it  would  be- 
come our  duty  to  give  our  opinion  here,  and  prevent  the  .case 
from  going  to  the  Jury.  But,  feeling  as  I  do,  notwith- 
standing all  I  have  heard  to-day,  and  myself  and  my  bfo« 
thers  having  had  our  attention  directed  to  the  law  before 
we  came  here>  I  think  it  right  that  the  case  should  go 
to  the  Jury.  I  think  that  if  the  Jury  shall  find  a  given 
fact  in  the  way  in  which  I  shall  submit  it  to  them,  it 
will  constitute  the  crime  of  feloniously  administering, 
so  as  to  make  it  manslaughter.  I  do  not  charge  it  on  ig- 
norance merely,  but  there  may  have  been  rashness.  And 
I  consider  that  rashness  will  be  sufficient  to  make  it  man- 
slaughter.  As,  for  instanoei  if  I  have  the  tooth*ache,  and  a 
person  undertakes  to  cui^  it  by  administering  laudanum, 
and  says  *^  I  have  no  notion  how  much  will  be  sufficient,"  but 
gives  me  a  cup-full,  which  immediately  kffls  me;  or,  if  a 
person  prescribing  James's  powder  says,  "  I  have  no  notion 
how  much  ought  to  be  taken,"  and  yet  gives  me  a  table- 
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spoonful,  which  has  the  same  effect;  such  persons  acting 
with  rashness  will,  in  my  opinion,  be  guilty  of  manslaugh- 
ter. With  respect  to  what  has  been  said  about  a  willing 
mind  in  the  patient,  it  must  be  remembered  that  a  prose- 
cution is  for  the  public  benefit,  and  the  willingness  of  the 
patient  cannot  take  away  the  offisnce  against  the  public. 

The  prisoner  in  his  defence  said,  that  the  prosecution 
was,  in  reality,  that  of  the  medical  gentlemen,  who  did  not 
prosecute  other  medical  men,  but  attacked  him,  because 
his  patients  were  the  incurables  of  the  faculty,  and  be- 
cause he  cured  consumptions  which  they  were  never  able 
to  da  He  contended,  that  it  was  not  just  to  render  him 
responsible,  when  the  death  occurred  while  Mrs*  Lloyd  was 
under  the  care  of  others,  and  neither  he  nor  his  medical 
friend  were  allowed  to  do  any  thing  for  her.  He  also 
charged  Mr.  Campbell  with  unskilfulness  in  his  treatment 
of  the  case,  and  argued,  that,  if  the  mixture  had  been  of 
the  injurious  nature  suggested,  it  must  have  produced 
mortification  much  earlier  than,  according  to  the  evidence, 
it  did.  He  further  stated,  that  he  could  prove,  if  it  were 
necessary,  that  he  had  studied  anatomy,  and  was  acquaint- 

« 

ed  with  the  constitution  of  the  human  frame. 

For  the  defence,  twenty-six  witnesses  were  caUed,  who 
spoke  in  the  highest  terms  of  the  prisoner's  skill,  care,  and 
attention.  Most  of  them  had  been  his  patients,  and  a  few 
had  been  witnesses  of  his  treatment  of  some  near  relations. 
Many  of  .them  not  only  gave  their  own  opinion,  but  also 
stated  the  general  reputation  he  had  among  other  persons 
who  attended  at  the  same  time.  One  of  them  said,  ''bis 
attention  cannot  be  exceeded;  I  have  found  more  skill  in 
him,  and  derived  more  benefit  from  him  than  all  the  doc- 
tors I  ever  consulted.**  Another  said,  ''  I  think  him  the 
kindest,  the  most  attentive,  and  the  most  skilful  person 
I  ever  met  with."  Another  said,  **  I  have  reason  to  praise 
his  skilly  for  he  cured  my  child  of  consumption;  and  I  have 
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reason  to  praise  his  kindness,  for  he  only  took  half  fees.'* 
Several  said,  that  they  had  known  him  cure  persons  who 
had  resorted  in  vain  to  other  medical  men. 

Bayley,  B.,  in  summing  up,  said: — The  indictment 
charges  the  prisoner  with  having  caused  the  death  of  Mrs. 
Lloyd,  by  the  application  of  a  certain  liquid ;  and  the  points 
for  your  consideration  will  be — ^first,  whether  Mrs.  Lloyd 
came  to  her  death  by  the  application  of  the  liquid;  and 
secondly,  whether  the  prisoner,  in  applying  it,  has  acted 
feloniously  or  not    To  my  mind,  it  matters  not  whether 
a  man  has  received  a  medical  education  or  not;  the  thing 
to  look  at  is,  whether,  in  reference  to  the  remedy  he  has 
used,  and  the  conduct  he  has  displayed,  he  has  acted  mik 
a  due  degree  of  caution^  or,  on  the  contrary,  has  acted 
with  gross  and  improper  rashness,  and  want  of  eamtion, 
I  have  no  hesitation  in  saying  for  your  guidance,  that,  if 
a  man  be  guilty  of  gross  negligence  in  attending  to  his 
patient,  after  he  has  applied  a  remedy,  or  of  gross  rash- 
ness in  the  application  of  it,  and  death  ensues  in  conse- 
quence, he  will  be  liable  to  a  conviction  for  manslaughter. 
There  is  no  pretence  in  the  present  case  for  saying  that 
there  was  any  degree  of  negligence  after  the  application 
of  the  liquid,  because  it  seems  that  the  prisoner  did  not 
know  where  Mrs.  Lloyd  lived ;  and  when  he  was  sent  for 
on  the  13th,  he  went,  but  was  almost  immediately  dis- 
missed, and  was  not  allowed  to  see  her  afterwards.    If 
you  shall  be  of  opinion  that  the  prisoner  made  the  appli- 
cation with  a  gross  and  culpable  degree  of  rashness,  and 
that  it  was  the  cause  of  Mrs.  Lloyd's  death,  then,  heavy 
as  the  charge  against  him  is,  he  will  be  answerable  on  this 
indictment  for  the  offence  of  manslaughter.    There  was 
a  considerable  interval  between  the  application  of  the 
liquid,  and  the  death  of  the  patient;  yet,  if  you  think  that 
the  infliction  of  the  wound  on  the  10th  of  October  was 
the  cause  of  the  death,  then  it  is  no  answer  to  say,  that  a 
different  course  of  treatment  by  Mr.  Campbell  might  have 
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prevented  it.  You  will  consider  these  two  points: — first, 
of  what  did  Mrs.  Lloyd  die?  You  must  be  satisfied  that 
she  died  of  the  wound  which  was  the  result  of  the  appli* 
cation  made  on  the  10th  of  October;  and  then,  secondly, 
if  you  are  satisfied  of  this — whether  the  application  was  a 
felonious  application.  This  will  depend  upon  whether 
you  think  it  was  gross  and  culpable  rashness  in  the  pri- 
soner to  apply  a  remedy  which  might  produce  such 
effects,  in  such  a  manner  that  it  did  actually  produce 
them.  If  you  think  so,  then  he  will  be  answerable  to  the  fiill 
extent.  His  Lordship  read  over  the  evidence,  requesting 
the  Jury  to  apply  it,  as  he  proceeded,  to  the  two  points  he 
had  mentioned;  and,  after  some  deliberation,  they  return- 
ed a  verdict  of — 

Not  guilty. 

Denman,  A.  G.,  Whaieley,  and  Talfourd,  for  the  pro- 
secution. 

Alley f  Adolphus^   C.  Phillips^  and  Clarkson,  for  the 
prisoner. 

[Attonues— Fijranj  Sf  Co,,  and  Harmer,'] 


VOL.  IV.  GO 
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HAMPSHIRE  SPECIAL  COMMISSION, 

1830. 


BEFORE  MR.  BARON  YAUGHAN,   MR.  JUSTICE  J.  PARKE,   AND 

MR.  JUSTICE  ALDERSON. 


WINCHESTER. 


BEFORE  MR.  BARON  VAUOHAM  &  MR.  JUSTICE  ALDERSON. 
1830.  ""^ 

Ikc72Bth.  1R.EX  f  •  Child  and  Others. 

ir,inreadingthe  InDICTMENT  OD  the  stat  1  Geo.  1,  Stat.  2,  c  5,  s.  1, 
fr^theri^      (the  riot  act),  for  a  capital  felony,  in  remaining  together 

tSeomit^'    ^^'  ^^^  ^^™  •^^^  *^®  making  of  the  proclamation  under 
read  the  words    that  Statute  (a). 

"GodMTethe  ^  ' 

King,"  at  the 

end  of  it,  personi  lemaining  together  for  an  hour  after  auch  reading  of  the  proclamation  cannot 

be  capitally  convicted  under  sect.  1,  of  that  act 


(a)  By  the  stat.  1  Geo.  \,  stat. 
2y  c.  6y  8.  1,  it  18  enacted — 
**  That  if  any  persons,  to  the  num- 
ber of  twelve  or  more,  being  un- 
lawfully, riotously,  and  tumultu- 
ously  assembled  together,  to  the 
disturbance  of  the  public  peace, 
at  any  time  after  the  last  day  of 
July,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  fif- 
teen, and  being  required  or  com- 
manded by  any  one  or  more  jus- 
tice or  justices  of  the  peace,  or  by 
the  sheriff  of  the  county,  or  his 
under-sheriff,  or  by  the  mayor, 
buliff  or  bailiffs,  or  other  head- 


officer,  or  justice  of  the  peace  of 
any  city  or  town-corporate,  where 
such  assembly  shall  be,  by  procla- 
madon  to  be  made  in  the  king's 
name,  in  the  form  hereinafter  di- 
rected, to  disperse  themselves,  and 
peaceably  to  depart  to  their  habi- 
tations, or  to  their  lawful  business, 
shall,  to  the  number  of  twelve  or 
more  (notwithstanding  such  pro- 
clamation made]  unlawfully,  riot- 
ously, and  tumultuously  remain 
or  continue  together  by  the  space 
of  one  hour  after  such  command 
or  request  made  by  proclamation, 
that  then  such  continuing  together 
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It  appeared,  that,  about  two  hundred  and  fifty  persons 
bad  assembled  together  in  a  riotous  manner,  and  had 
threatened  to  break  threshing-machines,  when  Dr.  Jones, 
a  magistrate,  read  the  proclamation  from  the  riot  act,  1 
Geo.  1,  Stat  2,  c.  5;  but,  in  the  reading  of  it,  he  omitted  to 
read  the  words  "  God  save  the  King."  at  the  conclusion. 

Mr.  Baron  Vaughan,  and  Mr.  Justice  Alderson, 
held,  that,  as  those  words  at  the  end  of  the  proclamation 
were  omitted  to  be  read,  the  charge  could  not  be  sup- 
ported. 
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1830. 


Their  Lordships  directed  an 


Acquittal. 


to  the  number  of  twelve  or  more, 
after  such  command  or  request 
made  by  proclamation,  shall  be 
adjudged  felony  without  benefit  of 
<^lei^»  and  the  offenders  therein 
shall  be  adjudged  felons,  and  shall 
suffer  death  as  in  case  of  felony 
without  benefit  of  clergy." 

And  by  sect.  2.  of  the  same 
Stat,  it  is  enacted— <«  That  the  or- 
der and  form  of  the  proclamations 
that  shall  be  made^  by  the  authori- 
ty of  tlus  act,  shall  be  as  hereafter 
foUoweth,  (that  is  to  say),  the  jus- 
tice of  the  peace,  or  other  person 
authorized  by  this  act  to  make  the 
sud  proclamation,  shall,  among 
the  said  rioters,  or  as  near  to  them 
as  he  can  safely  come,  with  a  loud 
voice  command,  or  cause  to  be 
commanded,  silence  to  be,  while 
proclamation  is  making  $  and  after 
that,  shall  openly  and  with  loud 
voice  make  or  cause  to  be  made 
proclamation  in  these  words,  or 
like  in  effect: — 


i€ 


*  Our  sovereign  lord  the  king 


chargeth  and  commandeth  all  per- 
sons, being  assembled,  immedi- 
ately to  disperse  themselves,  and 
peaceably  to  depart  to  their  habi- 
tations, or  to  their  lawful  busi- 
ness, upon  the  pains  contained  in 
the  act  made  in  the  first  year  of 
King  George,  for  preventing  tu- 
mults and  riotous  assemblies. 

God  save  the  King.' 

"  And  every  such  justice  and  jus- 
tices of  the  peace,  sheriff,  under- 
sheriff,  mayor,  bailiff,  and  other 
he^-officer,  aforesaid,  within  the 
limits  of  their  respective  jurisdic- 
tions, are  hereby  aut)iorized,  em- 
powered, and  required,  on  notice 
or  knowledge  of  any  such  unlaw- 
ful, riotous,  and  tumultuous  as- 
sembly, ^o  resort  to  the  place 
where  such  unlawful,  riotous,  and 
tumultuous  assemblies  shall  be  of 
persons  to  the  number  of  twelve 
or  more,  and  there  to  make  or 
cause  to  be  made  proclamation  in 
manner  aforesaid." 
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Denman,  A.  G.,  Dampier,  and  FoIlM,  for  the  prose- 
cution. 

Sewellf  for  the  prisoners. 


BEFORE  MR.  JUSTICE  J.  PARKE. 


Rex  r.  Winkworth  and  Others. 
ifpenoMwho    Indictment  for  a  robbery,    it  appeared  that  the 

had  formed  part        .  .111  «    1  1 

of  a  mob,  obtain  pnsoners  went  with  a  mob  to  the  prosecutors  house,  and 

wtfty  by'adlu-  *^**  ^°®  ^^  ^^^  ™^^  ^®"^  "P  ^  ^®  prosecutor,  and  very 
log  him  <<>«<▼«  civilly,  and|  as  the  prosecutor  then  beUeved,  with  a  good 
mob,  and  be  in-  intention,  advised  him  to  give  them  something,  to  get  rid 
arobberj— The  of  them,  and  prevent  mischief;  and  that  he,  in  consequence 

thew  rti!rt  th^  ^^  *^^®»  8*v®  *^®°*  *^®  money  which  was  the  subject  of 
was  not  b<md^  the  present  indictment. 

advice,  may  give 

evidence  of  de-  To  shew  that  this  was  not  bond  fide  advice  to  the  pro- 

ney  made'by  s^cutor,  but  in  reality  a  mere  mode  of  robbing  him,  the 

the  fame  mob  counsel  for  the  prpsccution  proposed  to  give  evidence  of 

before  and  after-  other  demands  of  money  made  by  the  same  mob  at  other 

course  of  the  houses,  at  different  periods  of  the  same  day,  when  some 

ofThe^riionw/  ®^  ^^  prisoners  were  present   And  they  cited  the  case  of 

were  present  on   ^^X  V.  ElltB  (a). 
those  occasioni. 

Poulter^  and  C  Saunders^  for  the  prisoners,  objected, 
that  the  fact«  that  money  had  been  demanded  at  other 
places,  would  be  no  proof  that  there  had  been  any  demand 
made  on  the  prosecutor,  and  that  this  was  in  effect  trying 
the  prisoners  upon  other  charges,  which  they  could  not 

(a)  9  D.  &  R.  174.  In  that  case  action,  evidence  may  be  given  of 

it  was  held,  that  where  several  fe-  all  of  them  to  establish  the  sped- 

lonies   are  so  committed  as  to  fie  felony,  for  whicb  the  prisoner 

form  parts  of  one  entire  trans-  is  indicted. 
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be  prepared  to  meet  And  with  respect  to  the  case  otltex 
If,  Ellis f  they  observed,  that  there  all  the  offences  were 
committed  against  the  same  person,  and  were  parts  of  the 
same  transaction. 

Mr.  Justice  J.  Parke,  (having  conferred  with  Mr.  Ba- 
ron  Vaughan,  and  Mr.  Justice  Alderson). — We  are  of 
opinion,  that  what  was  done  by  the  mob  before  and  after 
the  particular  transaction  at  the  prosecutor's  house,  but  in 
the  course  of  the  same  day,  and  when  any  of  the  prisoners 
were  present,  may  be  given  in  evidence. 

The  evidence  was  received. 

fFikkf  Serjt.,  and  FoUeti^  for  the  prosecution. 
Poulier,  and  C  Saunders,  for  the  prisoners. 


1 

Mr.  Justice  J.  Parke  afterwards  stated,  that  the  Learn- 
ed Judges  of'  this  commission  had  communicated  with 
Lord  Tenterdefif  and  that  his  Lordship  concurred  with 
them  in  this  opinion. 
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WILTSHIRE  SPECIAL  COMMISSION, 

1831. 


BEFORE  THE  SAME  LEARNED  JUDGES. 


SALISBURY. 

BEFORE  MR.  BARON  VAUOHAN|  AND  MR.  JUSTICE  ALDERSON. 


^  ^^^' ,  Rex  V,  Withers. 

Inflicting  a  InDICTMENT  OH  the  Stat.  9  Geo.  4,  c.  31,  for  wound- 
ton  by  throwing  ing  a  person  named  Codrington  with  intent  to  murder  him* 
m«  afhto"!  a  There  were  the  usual  counts  laying  the  intent  to  disable, 

wounding  with-    ^c. 
in  the  stat.  9 

Oeow  4,  c.  31,  It  appeared  that  the  prisoner  had  thrown  a  sledge  ham« 

Uiough  the  ~  ™^'  ^^  ^^®  prosecutor.   The  hammer,  which  was  blunt  on 

dedge-hammer,  jj  sides,  and  had  uo  claw,  struck  Mr.  Codrington  on  the 

blunt,  was  not  head,  and  broke  the  skin,  inflicting  a  wound  on  the  side  of 

an  instrument      v  •    i.      j 
calculated  to  in-    lUS  bead. 

iiict  a  wound.  ipj^g  prisoner  had  been  acquitted  on  the  count  which 

laid  the  intent  to  murder,  and  convicted  on  the  other 
counts. 


BaUf  for  the  prisoner,  suggested  that  this  was  not  a 
case  within  this  statute,  and  argued  that  Lord  EUenbo- 
rough,  in  the  framing  of  the  stat.  43  Geo.  3,  c.  58,  had 
gone  to  the  extent  of  legal  propriety  in  including  cases  of 
stabbing  and  cutting;  and  that  the  gentleman  who  had 
prepared  Lord  Lansdowne's  act,  had  probably  had  in  view 
the  cases  in  which  it  had  been  held,  that,  if  a  person  was  in- 
dicted for  a  cutting,  he  could  not  be  cpnvicted  if  the  in- 
jury was  in  fact  a  stab ;  and  that,  to  avoid  such  diflSculties, 


In  the  ensuing  Tenn  the  Judges  held,  that  this  was  a 
wounding  within  the  stat.  9  Geo.  4«  c  31 ;  and  that  the 
conviction  was  right. 

(a)  That  case  is  cited  in  Russdl  cutting  witliin  Lord  EUenhoroughU 

on    Crimes   and  Misdemeanors,  act,  although  it  had  made  an  inci- 

tit.  Attempts  to  murder,  &c. ;  and  it  sion.    See  also  the  case  of  Bex  ▼. 

was  there  ruled,  that  a  blow  with  Wood,  ante,  p.  381. 
a  handle  of  a  windlass  was  not  a 
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the  word  "  wound"  had  been  introduced ^  and  he  argued, 

that  if  the  instrument,  from  being  a  blunt  one,  was  not  cal*       ^sx 

culated  to  wound,  it  was  not  a  case  within  the  act,  al-      ^  ^' 

'  ^  Withers. 

though  the  blow  given  might  be  such  as  to  cause  a  break- 
ing of  the  skin;  and  cited  a  case  decided  at  Chester  before 
Lord  Chief  Justice  Dallas  (a). 

Mr.  Baron  Vauohan«  Mn  Justice  J.  ParkEi  and  Mr. 
Justice  Alderson,  reserved  the  point 

Denmafif  A.  G.,  Coleridge,  and  FoUett,  for  the  prose- 
cution. 

Ball  for  the  prisoner. 

[ACtornies — Maxde  4*  B,,  and  Seymour  4*  H.  ] 
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1831. 


BEFORE  MR.  JUSTICE  PARK,  MR.  BARON  BOLI^ND,   AND  MR. 

JUSTICE  PATTESON. 


ABINGDON. 


1831. 

Jan.  6M.  Rex  V.  Mackerel  and  Another. 

If  a  person  has  INDICTMENT  for  destroying  a  threshing-machine. 
inachineuken~  The  first  count  of  the  indictment  charged  the  prisoners 
^d^amo""  with  "breaking"  the  machine.  The  second  count  charged 
to  come  and  de-  them  with  "  destroying"  it.     The  third  count  with  "da- 

stroy  it,  and  the  ..>.,.  ,  •    n       a     i      i        <•         i. 

moh  come  and  maging  if  With  intent  to  destroy  it.  And  the  fourth 
fcrnit  parte  of"   count  with  "  damaging  it  with  intent  to  render  it  use- 

the  machine         lesS." 
when  thus  se- 
parated—This        It  appeared  that  a  mob  had  come  to  the  house  of  the 

in  Oiestel^  &'  prosecutor  to  destroy  his  threshing-machines,  and  the  pri- 
8  Geo.  4,  c.  so,  sQHQj.»g  counscI  was  proceeding  to  shew,  by  cross-examina- 
tion, that  the  prosecutor,  in  expectation  of  the  coming  of 
the  mob,,  had  himself  taken  his  threshing-machine  to 
pieces,  and  that  the  prisoners  only  broke  the  detached 
parts  of  it 

Mr.  Justice  Park. — It  has  been  held  by  the  Judges, 
both  at  Reading  and  Winchester,  that  the  offence  is 
made  out,  although,  at  the  time  when  the  machine  is  brok- 
en, it  has  been  taken  to  pieces,  and  is  in  different  places, 
only  requiring  the  carpenter  to  put  those  pieces  together 
again.     There  have  been  several  convictions  under  such 

circumstances. 

Verdict — Guilty . 
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Gumeff,  Campbell,  ShepherdtBlacklntm,  and  Talfourd, 
for  the  prosecution. 

Carrington,  for  the  prisoners. 

[  Attorniea — Maule  if  B^  and  Frankum,'] 
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By  the  slat.  7  &  8  Geo.  4,  c. 
30,  8.  4,  it  18  enacted--*'  That 
if  any  person  shall  unlawfully  and 
malidously  cut,  break,  or  destroy, 
or  damage  with  intent  to  destroy 
or  to  render  useless,  any  thresh- 
ing machine,  or  any  madune  or 
engine,  whether  fixed  or  move- 
able, prepared  for  or  employed  in 
any  manufacture  whatsoever,  (ex- 
cept the  manufacture  of  silk,  wool- 
len, linen  or  cotton  goods,  or 
goods  of  any  one  or  more  of  those 
materials,  mixed  with  each  other, 
or  mixed  with  any  other  material. 


or  any  framework-knitted  piece, 
stocking,  hose,  or  lace),  every  such 
offender  shall  be  guilty  of  felony, 
and,  bdng  convicted  thereof,  shall 
be  liable,  at  the  <fiscretion  of  the 
Court,  to  be  transported  beyond 
the  seas  for  the  term  of  seven 
years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years; 
and,  if  a  malej  to  be  once,  twice, 
or  thrice  publicly  or  privately 
whipped  (if  the  Court  shall  so 
think  fit)  in  addition  to  such  im- 
prisonment." 


18dl. 


Rex  v.  Fidler  and  Others.  ^^^  ^^^ 
Indictment  for  destroying  and  damaging  a  thresh-  A.hadathK8b- 
ing  machine.    The  indictment  was  in  the  same  form  as  in  ll^riMd  loa- 
the preceding  case.  ^^hidhMT*'" 

The  prosecutor  stated,  that  his  threshing  machine  was  been  put  up 

worked  by  water;  and  that,  expecting  a  mob  would  come  pose  of  work^* 

to  break  it,  he  had  had  it  taken  to  piecesi  and  had  removed  ^^  '^  °?~ 

the  pieces  to  a  bam  at  the  distance  of  a  quarter  of  a  mile«  ver  having  been 

uied  tot  any 

leaving  no  part  of  it  standing  but  the  water-wheel  and  its  thing  eiM.    A.» 
axis,  and  a  brass  joint,  which  was  joined  to  the  axis  of  the  .tral^nof^e 
water-wheel;  and  that  this  water-wheel  was  broken  by  a  machine  by  » 

'  .  "^        mob,  took  it 

mob|  of  which  the  pnsoners  formed  a  part.    The  prose-  down,  leaving 

cutor  stated,  that  this  water-wheel  had  been  put  up  for  stimdrngr^be 

the  sole  purpose  of  working  the  threshing  machine,  and  had  SJ"*^***/?  ?"** 

never  been  used  for  any  thing  else,  except  sometimes  to  wheel:— /rwtf, 

work  a  chaff-cutter,  which  was  appended  to  the  threshing  under  the  tut! 

machine  7  &  8  Geo.  4, 

macnme.  c30,t.4; 

and  the  fact  that  A.  sometimes  worked  the  threshing  machine  by  horses,  will  make  no  difference. 


450  CASES  TRIED  UNDER  THE 

^831^  Carrington,  for  the  pruoners. — I  submit  that  the  break- 

ing of  this  water-wheel  was  not  a  breaking  of  any  part  of 
the  threshing  machine.  This  wheel  not  being  any  part  of 
the  machinei  but  the  moving  power,  which  was  applied  to 
set  it  in  motion ;  and  therefore,  when  the  threshmg  machme 
was  slipped  out  of  the  brass  joint,  any  other  machinery 
might  be  applied  to  the  joint,  and  the  wheel  would  then 
set  that  machinery  to  work  the  same  as  it  did  the  thresh- 
ing machine.  Indeed,  if  this  wheel  was  held  to  be  a  part  of 
the  threshing  machine,  a  steam  engine  must  be  held  to  be 
so  too,  provided  that  the  threshing  machine  had  been 
worked  by  steam ;  and  it  is  manifest  that  the  moving  pow- 
er is  no  part  of  the  machine  which  it  worked,  because  in 
manufactories  nothing  is  more  common  than  for  one  ma- 
chine to  be  slipped  out  of  the  joint  which  connects  it  with 
the  moving  power,  and  for  another  machine  to  be  slip- 
ped into  it,  as  the  business  of  the  manufactory  required. 

Gumet/f  Campbell,  Shepherd,  and  Blackburn,  contra. — 
The  moving  power  is  an  essential  part  of  the  machine.  In 
threshing  machines,  it  is  generally  a  horse-wheel,  in  this  in- 
stance it  happens  to  be  a  water-wheel.  Now,  in  at  least  ten 
cases,  where  all  the  other  parts  of  the  machines  had  been 
carried  away  by  the  owner  except  the  horse-wheel,  and 
the  horse-wheel  was  broken  by  the  mob,  it  was  held  that 
that  was  an  offence  within  the  act  of  Parliament;  and  diis 
case  is  certainly  not  distinguishable  from  any  of  those. 
Another  thing  shewed  that  this  was  not  only  a  part  of  the 
machine,  but  an  essential  part,  for,  when  this  was  destroy- 
ed, the  machine  could  not  work.  * 

Mr.  Justice  Park. — We  think  that  there  is  nothing  in 
this  objection.  We  think  that  the  machine,  when  all  to- 
gether, was  a  threshing  machine,  and  that  this  wheel  was 
a  part  of  it;  and  besides,  this  wheel  had  never  been  used 
for  any  other  purpose. 

Mr.  Baron  Bollano.— The  objection  is,  that  this  wa- 
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ter  wheel  was  no  part  of  the  threahmg  machine.  Perhaps,  ^  183L 
there  is  rather  an  inaccuracy  in  calling  this  wheel  the  mov- 
ing power.  The  moving  power  of  machinery  may  either 
be  horses,  the  hand,  water,  or  steam;  and  this  which  was 
broken,  was,  in  fact,  the  first  or  great  wheel  of  the  ma- 
chine, to  which  the  power  was  applied.  With  respect  to 
the  fact  that  this  wheel  might  have  been  applied  to  other 
machinery,  the  same  may  be  said  of  the  horse-wheels.  If 
a  horse-wheel  stood  in  a  farm-yard,  the  owner,  by  adding 
some  gear,  might  make  it  draw  water. 

Mr.  Justice  Pattsson. — ^This  wheel  is  that  to  which 
the  power  was  applied. 

Carringion* — It  has  been  suggested  to  me,  that  the  pro- 
secutor sometimes  worked  his  threshing  machine  by  horses 
when  there  was  a  scarcity  of  water. 

Mr.  Justice  Park. — We  think  that  that  would  make  no 
difference. 

The  prisoner  Fidler  was  acquitted  on  the 
merits,  and  the  other  prisoners  found 
guilty. 

Gumejfi  Campbell,  Shepherd,  Blackburn,  and  Talfourd, 
for  the  prosecution. 

Carringtan,  for  the  prisoners. 

[Attomies — Mauk  if  £.,  and  Lockton.'] 
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COURT  OF  KING'S  BENCH. 

Adjourned  Sittings  in  London,  after  Michaelmas 

Term,  1830. 

BEFORE  LORD  TENTERDEN^  C.  J. 


Dec.  23n{.  BowEN  and  Others  v.  Fox  and  Others  (a). 

The  muter  and  1  HE  first  count  of  the  declaration  stated,  that  the  plain- 
ship,  compeUed  ^^^t  And  one  H.  F*  Myers,  deceased,  at  the  time  &c., 
weaito'to  put  ^^^^  ^^  owners  of  a  certain  brig  or  vessel,  called  The 
into  ft  certain      Gratitude,  and  of  the  tackle,  &c«,  thereto  belonging,  then 

port  on  ft  voy-  ,  7 

ftge,  incDRed  on  a  voyage  from  Hamburgh  to  Jamaica,  of  which  vessel 
rMpectofth?  ^^  pluntiff  Bowen  was  master;  that,  while  the  said  ves- 
ship,  for  ^bicfa  ggi  ^i^g  proceeding  on  her  sud  voyage,  she  was  obliged  to 
Upon  this,  he  put  into  the  port  of  Falmouth,  to  be  repaired  and  refitted ; 
agents  the  cerd-  &nd  the  said  plaintifis,  and  H.  F.  Myers,  were  obliged  to 
jJ^®J[J2ted*^  contract  with  divers  persons  debts  to  a  large  amount,  to 
a  letter,  in  which  wit,  &c.,  in  and  about  the  repairing  and  refitting  of  the 

he  stated  that 

he  lodged  it  said  vesscl ;  which  debts  they  were  unable  to  pay.  And 
swurityTr  Ae*  thereupon,  to  wit,  on  the  19th  of  May,  18^,  in  considera- 

payment  of  all  ^ion  that  the  Said  plaintiffs  and  H.  F.  M.  would,  at  the  re- 
demands  and  ^ 

charges  on  ac-  qucst  of  tiic  defendants,  lodge  in  their  hands  the  certifi- 

sei  since  she  had  cato  of  the  registry  of  the  said  vessel  cts  a  security  for  the 

addinff  Sat'he'  P*y™®°^  ^^  ^  demands  and  charges  on  account  of  her 

hoped  it  would  since  she  had  been  in  the  said  port  of  Falmouth,  they  the 

to  them.    The  Said  defendants  undertook  and  promised  to  pay  and  dis- 

ther^b^but  charge  all  such  demands  and  charges.    It  then  averred 

^  ^  ^I  ^^^  ^^^  plaintiffs  and  Myers  did  lodge  the  said  certificate 

nor  would  they  of  registry  in  the  hands  of  the  defendants  as  a  security, 

return  the  regis- 
ter to  the  master : — Held,  that  the  receipt  of  the  register,  on  the  terms  in  the  letter,  did  not  create 
any  implied  contract  on  the  part  of  the  agents  to  pay  the  demands,  but  that  the  terms  of  the  let- 
ter rather  CTidenced  a  promise  on  the  part  of  the  master  that  the  ship  should  not  leave  the  port 
till  those  demands  were  satisfied. 

(cr)  Omitted  ante. 
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&c.|  and  that  the  defendants  received  the  same  for  the 
purpose  aforesaid.  It  then  further  averredi  that,  since  the 
said  brig  or  vessel  had  been  in  the  said  port  of  Fal- 
mouth, they  the  said  plaintiffs  and  H.  F.  Myers  incurred 
a  demand  on  account  of  her,  in  and  about  repairing  aiid 
refitting  her,  with  one  Henry  Laine  Simmons  to  the  amount 
of  1502.,  of  which  the  defendants  had  notice;  yet  that 
they,  not  regarding  their  said  promise,  &c«,  but  contriving, 
&c.,  did  not  nor  would  pay  or  discharge  the  said  demand, 
but  wholly  neglected  and  refused ;  by  reason  whereof  the 
said  Henry  Laine  Simmons  aflerwards  &c.,  caused  the 
plaintiff  Bowen  (then  and  there  being  master  of  the  said 
vessel)  to  be  arrested  and  committed  to  prison  for  the 
said  demand,  and  there  to  be  kept  and  detained  for  a 
long  space  of  time,  to  wit,  for  the  space  of  twenty  days, 
and  thereby  during  that  time  the  command  of  the  vessel 
fell  into  the  hands  of  one  C.  J.  B.,  by  means  whereof  she 
became  and  was  wholly  lost  to  the  said  plaintiffs  and 
Myers ;  and  they  were  deprived  of  divers  great  gains  and 
profits  which  they  might  otherwise  have  made  by  the  em- 
ployment of  the  vessel,  and  were  also  put  to  great  expen- 
ses in  discovering  her,  and  endeavouring  to  regain  posses- 
sion of  her. 

There  were  other  special  counts,  varying  in  the  manner  of 
stating  the  interest  of  the  plaintiffs  in  the  vessel,  and  other 
particulars;  but  nothing  turned  at  the  trial  upon  the  form 
of  those  counts,  and,  therefore,  they  are  not  set  out. 
There  were  also  the  common  counts  for  goods  sold  and 
deUvered,  money  had  and  received,  &c.  &c. 

The  defendants  pleaded,  first,  that  they  did  not  under- 
take and  promise  in  manner  and  form  as  the  plaintifis  had 
complained;  and,  secondly,  a  special  plea,  the  substance 
of  which  was,  that  the  cause  of  action  in  the  present  case 
had  been  disposed  of  on  a  trial  at  the  assizes  for  Cornwall. 
The  plaintiffs,  in  their  replication,  joined  issue  upon  the  plea 
of  the  general  issue,  and  replied  to  the  special  plea,  that  no 
evidence  was  given  on  the  trial  in  Cornwall  in  support  of 
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the  causes  of  action  in  the  present  case,  nor  were  any  or 
either  of  them  in  any  way  inquired  into,  litigated,  or  deter* 
mined  at  that  trial.  The  defendants  rejoined,  that  evi- 
dence was  given,  and  the  causes  of  action  were  inquired 
into,  &c. ;  and  on  this  rejoinder  issue  was  taken. 

From  the  evidence  on  the  part  of  the  plainti£P,  it  ap* 
peared  that  the  brig  Gratitude,  on  her  way  from  Ham- 
burgh to  Vera  Cruz,  was  compelled,  by  stress  of  weather, 
to  put  into  the  port  of  Falmouth,  and,  while  there,  took 
fire;  in  consequence  of  whidi  the  cargo  was  obliged  to  be 
taken  out,  and  the  vessel  went  into  dock;  that  the  de- 
fendants  acted  as  agents;  that  various  tradespeople  were 
employed;  that  the  master  of  the  vessel,  the  plaintiff 
Bowen,  was  arrested;  and  while  he  was  in  custody,  a  cleric 
of  the  defendants  came  to  him,  and  said,  that  if  he  would 
deposit  the  register  of  the  vessel  in  their  hands,  he  should 
come  out  of  custody ;  that,  upon  this,  a  letter  was  written 
by  Bowen,  at  the  clerk*s  dictation,  which  letter  was  as 
follows : — 

"  Messrs.  G.  C.  &  R.  W.  Fox  &  Co. 

"  Gentlemen, — ^You  will  be  pleased  to  receive  the  regis- 
ter of  the  brig  Gratitude,  which  I  enclose,  and  which  I 
lodge  in  your  hands  as  a  security  for  the  payment  of  all 
demands  and  charges  on  account  of  the  said  vessel  since 
she  has  been  in  this  port,  and  which  I  hope  will  be  satis- 
factory to  you.  The  cost  and  expense  on  account  of  my 
being  arrested,  please  to  settle  the  same  and  charge  to  my 
account. 

I  remain,  respectfully, 
Falmouth,        gentlemen,  your  obedient  servant, 

19th  May,  1824.  John  Bowen. 

It  also  appeared  that  the  defendants  refused  to  deliver 
up  the  register  when  applied  to  by  the  master  for  it,  and 
that  the  master  was  arrested  a  second  time  for  a  debt  of 
150/.  due  to  one  Symons,  and  was  sent  to  Bodmin  gaol; 
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and  that  a  person  named  Batten  was  then  introduced  on 
board  the  vessel  by  the  clerk  of  the  defendants^  and  took 
her  away  on  her  voyage  as  master. 

It  further  appeared  that  the  debts  incurred  between  the 
arrival  in  Falmouth  and  the  writing  of  the  letter  were 
about  SOOLj  and  that,  at  the  time  of  the  first  arrest,  the 
vessel  was  nearly  ready  for  sea,  and  had  removed  from  the 
inner  harbour  to  the  outer  road. 

Sir  J.  Scarlett,  for  the  defendantSi  contended  that  there 
was  no  proof  of  any  contract  by  them  to  pay  the  charges 
for  the  ship. 

Campbell,  for  the  plaintifFsy  answered  that  the  written   . 
instrument  was  the  foundation  of  their  claim;  and  that  a 
contract  might  be  implied  from  that  instrumenti  as  the  de^ 
fendants  had  received  the  register^  and  afterwards  refused 
to  deliver  it  back,  and  claimed  a  lien  on  it. 

Lord  Tenterden,  C.  J. — It  does  not  appear  to  me 
that  this  contract  is  an  engagement  on  the  part  of  the  de- 
fendants to  pay  the  demands  and  charges.  The  master 
promises  not  to  leave  before  his  debts  are  paid,  but  not- 
withstanding he  goes  into  the  outer  harbour.  The  ques- 
tion \&,  whether  the  defendants,  by  receiving  this  engage- 
ment, undertake  to  pay.  I  find  no  expression  that  the  de-> 
fendants  promised.   I  must  call  the  plaintiffs. 

Nonsuit. 

Campbell,  F.  Pollock,  and  White,  for  the  plaintiffs. 

Sir  c/.  Scarlett,  Erskine,  and  Crowder,  for  the  defend- 
ants. 

« 

[Attonues— il.  H.  Smith,  and  Cardall  4*  Buxton.'} 


In  the  ensuing  Hilary  Term,  White  moved  to  set  aside 
the  nonsuit.  He  contended,  that,  coupled  with  the  accept- 
ance of  the  register,  the  terms  of  the  letter  which  accom- 
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ponied  its  deposit  were  suffident  to  support  the  promise 
declared  on — that  although  the  expression  in  the  letter 
was  "  a  security  ybr  the  payment  q/*  all  demands/*  &c.,  and 
not  '^  a  security  for  your  paymenti  or  for  the  payment  hy 
you  of  all  demands,"  &c.,  yet  the  following  clause^  **  and 
which  I  hope  will  be  satisfactory  to  you^^  fully  warranted 
this  construction. 

Lord  TENTERDENt  C.  J.,  adhered  to  the  opinion  ex- 
pressed by  him  at  the  trial.  He  adverted  to  the  circum- 
stance of  debts  to  the  amount  of  300/.  haying  been  incur- 
red on  account  of  the  vessel  while  she  was  in  Falmouth;  and 
addedi  that  he  thought  the  term  used  in  the  letter  *'  a  se- 
curity for  the  payment  of  all  demands,  ftc,"  meant  merely  a 
security  from  the  ship-owners  (the  plaintiffs),  to  their  credi- 
tors, not  to  quit  the  port  before  they  had  paid  their  debts. 

LiTTLSDALB,  J.,  coucurred  (a). 

Motion  refused. 

(a)  The  other  Judges  were  absent. 


COURT  OF  COMMON  PLEAS. 

A  gaumed  Sittings  in  Ijondan,  after  Michaelmas 

Term,  1830. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

^^'  ^^'*-  Mil;^on  r.  Elmore. 

A.,  the  lerrant  ThE  first  count  of  the  declaration  stated,  that  the  dc- 
forfaSlSJ-'^    fendant  went  and  appeared  before  one  Thomas  Halls, 

tnte,  that  C. 

came  into  the  yard  of  hit  employer,  and  took  from  a  tUble  there  two  geldings,  the  property  of  B^ 
and  rode  them  away,  though  he  was  told  that  he  must  not:— AeM,  that  this  infonnatioii  did  not 
support  a  count  in  an  action  for  malidous  prosecution,  which  alleged  that  the  information  charged 
C.  with  haying /e^0iiioiuiy  'Men  and  ridd§n  oway  with  two  geldings. 


Elmore. 
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EsquirCi  then  and  there  being  one  of  the  Justices  of  our 
lord  the  King,  in  and  for  the  county  of  Middlesex,  &c.,  milton 
and  then  and  there,  before  thie  said  Thomas  Halls,  Esquire, 
so  being  such  Justice  as  aforesaid,  at  Bow-street,  to  wit, 
&c.,  falsely  and  maliciously,  and  without  any  reasonable 
or  probable  cause  whatsoever,  caused  and  procured  one 
John  HayeSf  otherwise  called  John  Haynes,  a  servant  of 
the  said  defendant,  io  lay  an  information  before  the  said 
magistrate,  charging  the  said  plaintiff  with  having  felo- 
mously  stolen  and  ridden  away  with  two  geldings^  the 
property  of  the  said  defendant;  and  upon  such  charge  he, 
the  said  defendant,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  whatsoever,  caused  and  pro- 
cured the  said  Thomas  Halls,  so  being  such  Justice  as 
aforesaid,  to  make  and  grant  his  certain  warrant  under  his 
hand  and  a^al,  for  the  taking  of  the  said  plaintiff,  and  for 
bringing  him  before  him,  the  said  Thomas  Halls,  or  some 
of  his  Majesty's  Justices,  &c.,  to  wit,  &c.,  to  be  dealt  with 
according  to  law  for  the  said  supposed  offence.  It  then 
averred,  that  the  plaintiff  went  voluntarily  before  the  ma- 
gistrates at  Bow-street  to  be  examined;  that « the  magis- 
trates having  heard  and  considered  all  that  the  defendant 
could  say  against  the  plaintiff  concerning  the  said  suppos- 
ed offence,  on  the  first  day  of  February,  1830,  determin- 
ed that  the  plaintiff  was  not  guilty,  and  discharged  htm; 
and  that  the  defendant  had  not  further  prosecuted  his 
complaint,  but  had  abandoned  it,  and  the  prosecution  was 
wholly  ended  and  determined. 

The  second  count  of  the  declaration  stated,  that  the  de- 
fendant, on  the  5th  of  February,  1830,  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause 
whatsoever,  charged  the  plaintiff  with  having  committed 
felony,  to  wit,  with  having  feloniously  stolen  two  geldings, 
the  property  of  him  the  said  defendant;  and  upon  such 
last-mentioned  charge,  he  the  said  defendant,  &c.  falsely 
and  maliciously  caused  and  procured  the  said  plaintiff  to 
be  arrested  by  his  body,  and  to  be  imprisoned,  and  to  be 

VOL.  IV.  H  H 
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kept  and  detained  in  prison  for  a  long  space  of  time,  to 
wit,  for  the  space  of  six  hours,  at  the  expiration  of  which 
he  was  duly  discharged  and  fully  acquitted*  The  de» 
fendant  pleaded  the  general  issue — Not  guilty. 

The  information  of  Hayes,  otherwise  Haynes,  referred 
to  in  the  first  count,  was  put  in*    It  was  as  follows: 

**  Middlesex^  to  wit. — ^The  information  of  John  Hayes,  of 
Peai:-Tree  Yard,  Piccadilly,  in  the  county  of  Middlesex, 
labourer,  taken  before  one  of  his  Majesty's  Justices  of  the 
Peace,  acting  in  and  for  the  said  county,  this  30th  day  of 
January,  in  the  year  of  our  Lord,  1830;  who,  being  upon 
oath,  saith,  that  on  last  Wednesday,  about  11  o'clock, 
Matthew  Milton  came  to  my  employer's  yard,  situate  in 
Piccadilly,  and  he  went  to  the  stable,  and  took  from  the 
stable  two  geldings,  my  employer's  property.  I  said, 
"  What  are  you  going  to  do  with  those  horses,  you  must 
not  take  them  away.'*  He  said,  he  would  sell  them.  He 
desired  his  son,  who  was  with  him,  to  drive  one  of  the 
horses  away,  which  he  did;  he  then  put  the  other  horse 
in  the  gig,  and  he  drove  it  away.  I  went  to  stop  the 
horse  his  son  was  on,  and  Milton  laid  hold  of  me  and  pre- 
vented me,  and  his  son  galloped  the  horse  away. 

John  Haynes. 

Taken  and  sworn  before  me,  this  )     _,       __  „  „ 

.y^  1    1        «.  T  ^oo/^        t      Ihos.  Hails. 

30tb  day  of  January,  1 830.       I 

The  warrant,  which  was  issued  against  the  plaintiff,  was  to 
**  answer  to  all  such  matters  and  things  as,  on  his  Miyesty's 
behalf,  are  on  oath  objected  against  him  by  George  El- 
more and  another,  on  suspicion  offelomously  stealing  ond 
riding  away  with  two  geldings,  the  property  of  the  said 
George  Elmore."* 

Andrews,  and  Russell,  Serjts.,  objected,  that  there  was 
a  variance  between  the  information  of  Haynes  and  the  de- 
claration.    The  declaration  states  that  Haynes  swore  that 


V. 

Elmore. 
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the  plaintiff  had  feloniously  stolen  and  ridden  away  with        IBdO. 
two  geldings  of  the  defendant's-;  and,  in  his  information,       milton 
there  is  nothing  about  felony.     There  is  nothing  more 
than  a  fair  statement  of  facts,  on  which  a  magistrate  might 
issue  a  warrant  or  not.    From  what  appears  in  the  in- 
formation! it  might  be  only  a  trespass. 

/Filde,  Seijty  in  answer. — It  is  said  that  the  magistrate 
might  have  granted  any  other  warrant  than  one  for  felony. 
Now*  let  us  see  what  the  warrant  actually  was  which  the 
defendant  adopted,  and  on  which  he  acted,  and  that  was 
a  warrant  for  horsenstealing.  As  to  its  being  a  mere  state- 
ment of  facts,  it  is  a  statement  of  only  some  facts,  with  li 
suppression  of  all  those  which  would  explain  the  transac- 
tion. 

Cunooodf  on  the  same  side* — If  the  declaration  cannot  be 
supported  in  this  form,  the  party  must  suffer  the  injury  with- 
out any  redress;  and  if  the  complainant  avoids  technical 
words  charging  felony,  he  will  be  safe.  We  are  not  con- 
fined to  the  statements  in  the  information,  but  may  look  to 
the  conduct  of  the  party  complaining,  to  shew  what  charge 
he  intended  to  be  made.  The  whole  is  a  question  for  the 
Jury,  whether,  under  the  circumstances,  the  defendant  did 
or  did  not  intend  to  charge  the  plaintiff  with  a  felony. 

Wilde,  Seijt.,  then  proposed  to  prove,  by  the  evidence 
of  the  magistrate,  a  distinct  statement  by  the  defendant 
that  the  plaintiff  had  committed  the  offence  of  horse-steal- 
ing. He  offered  it  as  evidence  on  the  second  count,  which 
contained  an  allegation  that  the  defendant  himself  made 
the  charge. 

The  witness  was  allowed  to  be  examined,  and  stated 
what  occurred  before  him^  when  he  was  attended  by  Mr. 
Cuncood  on  one  side,  and  Mr.  Adolphus  on  the  other;  but, 
on  his  cross-examination,  he  said,  that  he  acted  in  granting 
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his  warrant  upon  the  evidence  taken  dpwn,  and  not  upon 
the  arguments  of  counsel. 

The  book  of  the  evidence  taken  down  at  Bow-street  was 
then  produced;  and  from  that  a  statement  made  by  the  de- 
fendant was  read ;  it  was,  that  **  he  suspected  and  believ- 
ed,  from  the  information  ofHaynes,  that  Milton  had  stolen 
two  horses  from  him,** 

Russell,  Seijt. — The  second  count  goes  on  to  say,  that, 
on  the  said  lasi'-metUioned  charge,  the  defendant  caused 
the  plaintiff  to  be  imprisoned^  and  that  shews  clearly  that 
it  was  the  charge  upon  which  the  plaintiff  had  been  ar- 
rested. 

Wilde,  Serjt. — ^The  gist  of  the  count  is,  the  malicious 
charge,  and  the  detention  in  custody  is  only  aggravation. 
The  evidence  makes  out  distinctly  that  the  defendant  did 
make  the  charge  of  horse-stealing  against  the  plaintiff. 

Jones,  Serjt,  on  the  same  side. — A  general  accusation  of 
felony  is  all  that  is  necessary,  and  that  is  clearly  shewn  to 
have  been  made. 

Russell,  Serjt. — The  objection  is,  that  a  well-knoirn 
avennent  has  not  been  proved ;  the  charge  is  qlearly  one 
upon  which  something  took  place.  If  that  part  is  rejected, 
then  it  is  no  charge  on  which  the  action  can  he  maintain- 
ed, for  the  action  cannot  be  maintained  upon  a  charge  up- 
on which  nothing  followed. 

TiNDAL,  C.  J. — Upon  looking  at  the  charge  which  is 
made  in  the  information,  it  appears  that  it  is  only  one  of 
trespass,  and  not  of  felony ;  therefore,  the  first  count  is 

* 

not  proved.  It  has  been  said  that  the  party  would  be 
without  redress  if  the  declaration  could  not  be  supported 
in  that  form.  But,  if  the  first  count  had  been  framed  sim- 
ply that  the  defendant  maliciously  caused  the  plaintiff  to 
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be  arrested^  the  amount  of  damages  would  probably  have 
been  the  same.  As  to  the  second  counti  if  I  am  to  give  a 
meaning  to  every  word,  then  that  count  is  not  proved.  But 
it  is  not  suflSciently  clear  to  justify  me  in  stopping  the 
cause,  because  it  may  be  that  the  latter  part  of  the  allega- 
tion may  be  rejected.  T  shall,  therefore,  allow  the  cause 
to  proceed,  and  give  the  defendant  leave  to  move  if  I  am 
wrong  in  so  doing. 

In  the  course  of  the  cause,  Wildet  Serjt.,  inquired  of 
one  of  the  witnesses,  as  to  a  subsequent  charge  of  horse- 
stealing, which  had  been  made  at  Marl  borough-street 
office,  by  the  defendant  against  the  plaintiff. 

Andrews^  and  Russell^  Serjts.,  objected,  that  what  oc- 
curred afterwards  could  not  be  given  in  evidences  as  it 
might  be  made  the  subject  of  another  action. 

Wilde,  and  Jones,  Serjts.,  answered,  that  there  were 
two  points  in  the  case:  one  as  to  reasonable  and  probable 
cause;  and  the  other,  as  to  the  amount  of  damages;  and 
that,  although  it  was  not  evidence  on  the  first  point,  yet 
it  clearly  was  on  the  second,  to  shew  quo  animo  the  act 
complained  of  in  this  action  had  been  done. 

TiNDAL,  C.  J.,  was  of  opinion  that  it  was  admissible,  in 
aggravation  of  the  damages,  as  evidence  of  the  motive 
with  which  the  defendant  had  acted. 

It  turned  out  that  Mr.  Halls,  the  magistrate,  had  issued 
his  warrant  on  an  information  by  the  defendant,  that  the 
plaintiff  had  stolen  the  horses,  having  refused  to  issue  it 
on  the  information  of  Ilaynes  alone.  This  information 
had,  by  mistake,  been  struck  through  in  the  books  of  the 
office  at  Bow-street,  which  accounted  for  its  not  having 
been  at  first  adverted  to. 

It  appeared  that  there  was  a  question  of  partaersbip 
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1830.        between  the  plaintiff  and  defendant  in  the  horses.    And 
Milton       ^^^  plaintiff  had,  eventually,  a 
„   '-  Verdict  for  150/. 

Elmore. 

Wilder  and  Janes,  Serjts.,  and  Cunpood,  for  the  plain- 
tiff. 

Andrews,  and  Russell,  Serjts.,  for  the  defendant. 
[Attoraies — E,  Isaaa,  and  W.  Archer.} 


•I^«  15**'  Cory  and  Another  i?.  Bretton. 

A  letter  lent  by  ASSUMPSIT.     Pleas— The  general  issue,  the  statute 

a  debtor  to  ft  ^  ^       ^ 

creditor,  le-  of  limitations,  and  a  set  off.  Replication,  denying  the  de- 
w]^ch°oiDtJn4   fendant's  plea  of  the  statute,  and  replying  the  statute  to 

Intheintroduc-    his  plea  ofset-off. 
tory  part,  these  " 

words,  *'  which 

iM^preiudke^  ^°  ^^^  P^'*^  ^^  ^^^  plaintiffs,  Bompas,  Sexjt,  open- 
ly r^A^tww,    gj^  ^Ijjj^  jie  should  propose,  for  the  purpose  of  taking 

arrangement       their  demand  out  of  the  statute  of  limitations,  to  read  a 

thot  nunt  he 

madeorinttitut-  letter  written  to  them  by  the  defendant.  This  letter,  it 
^entn"^.***  appeared,  contained  in  the  introductory  part  of  it  these 
i^nce  in  an  ae-   words,  **  which  is  not  to  be  used  in  prejudice  of  my  rights 

tion  for  tne 

debt,  for  tbe       now,  or  in  any  future  arrangement  that  may  be  made  or 

purpose  of  tak-    .     ^^   .  j  »» 
ing  the  case  out   mstltutcd. 

SLuatiOTS!^  ^^       ^^®  learned  Serjeant  contended,  that  these  words  ought 

not  to  have  the  effect  of  preventing  the  letter  from  being 
pven  in  evidence,  as  there  was  not  any  assent  on  the  part 
of  the  plaintiffs  to  the  stipulation.  If  a  letter  had  been 
previously  written  mentioning  such  terms,  and  the  plain- 
tiffs had  not  expressed  any  dissent,  and  the  letter  in  ques* 
tion  had  been  subsequently  written,  then  the  case  would 
have  been  very  different. 

TiNDAL,  C.  J.— If  the  plaintiffs  did  not  like  the  letter 
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with  such  a  stipulation  in  it,  they  might  have  sent  it 
back.  I  cannot  make  any  distinction  between  a  written 
and  a  verbal  communication;  and,  if  it  were  a  verbal  com- 
munication^  I  should  certainly  not  admit  it  in  evidence.  It 
is  clearly  a  conditional  statement. 
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BampaSf  Serjt.,  and  R.  Gumey,  for  the  plaintiffs. 

Wilde,  and  Adams,  Serjts.,  for  the  defendant. 
[Attornies— Aii//OR  4-  M.,  and  WiUoughby.] 


Lano  r.  Mackenzie. 


Dec.  l6fA. 


Assumpsit  for  goods  sold  &c.,  with  the  money  counts.  A.,  having  be- 

_^  ,      ,  ^_,     ,       ,  come  bankrupt 

Pleas — Non  assumpsit,  the  statute  of  limitations^  and  bank-  in  August, 

J^WP^Cy^  November, 

On  the  part  of  the  plaintiff^  a  letter  written  to  him  by  ^*|^»  |L***wIh 
the  defendant,  dated  the  17th  of  November,  1826,  was  he  spoke  of  a 
put  in  (a).  It  stated  that,  a  few  days  previously,  he  had  re-  i5«.,^duefiom 

him  to  B.,  and 
■aid,  inter  0X0, 
ai  frllows :  "  By  the  end  of  next  month  I  tliall  have  my  banker's  account  here,  and  I  shall  remit 
the  sum  due  to  you  in  a  draft  on  them  :**^~Held,  in  indebUaiut  auumptU  by  B.  against  A.  for  the 
sum  mentioned,  that  the  letter  contained  a  sufficient  promise  to  answer  a  plea  of  the  statute  of  li- 
mitations, and  a  plea  of  bankruptcy ;  and  also,  that,  to  render  the  plea  of  bankruptcy  applicable  to 
the  case,  it  must  be  shewn  that  the  debt  existed  prior  to  the  bankruptcy* 


(a)  The  stat.  6  Geo.  4,  c.  16,  8. 
131*  enacts,  ''that  no  bankrupt, 
after  his  certificate  shall  have 
been  allowed  under  any  present 
or  future  commission,  shall  be 
liable  to  pay  or  satisfy  any  debt, 
clum,  or  demand,  from  which  he 
shall  have  been  discharged,  by 
virtue  of  such  certificate,  or  any 
part  of  any  such  debt,  claim,  or 


demand,  upon  any  contract,  pro- 
mise, or  agreement,  made  or  to 
be  made  after  the  suing  out  of 
the  commission,  unless  such  pro- 
mise, contract,  or  agreement  be 
made  in  writing,  signed  by  the 
bankrupt,  or  by  some  person 
thereto  lawfully  authorized,  in 
writing,  by  such  bankrupt."  Vide 
also  9  Geo.  4,  c.  14. 
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ceived  an  application  respecting  his  debt  to  the  pldntiffi 
of  98/.  ISs.,  and  that  he  regretted  exceedingly  that  his 
embarrassments  had  prevented  his  paying  it.  It  then 
went  on  to  state  as  follows: — "  I  am  glad  to  add,  that,  from 
the  plan  of  self-denial  I  have  for  years  adopted,  I  have 
the  prospect  of  being  soon  a  free  man,  and  it  will  be  one 
of  the  most  gratifying  incidents  of  my  life,  to  refund  what 
is  due  to  you*  By  the  end  of  next  month  I  shall  have  my 
bankers'  account  here,  and  I  shall  remit  the  sum  due  to 
you  in  a  draft  on  them,'*  &c.  &c. 


Peake,  Serjt.i  for  the  defendant. — The  defendant  be- 
came a  bankrupt  in  the  year  181 9.  The  declaration  is 
for  goods  sold  and  deliveredi  and,  from  what  the  Court 
have  said  in  several  cases,  it  is  necessary  for  the  plaintiff 
to  have  a  special  count  stating  the  bankruptcy,  and  the 
subsequent  promise  to  pay.  The  law  is,  that  bankruptcy 
is  a  total  discharge;  and  there  must  be  a  fresh  promise  to 
give  a  cause  of  action.  There  was  a  case  last  term — 

TiNDALy  C.  J. — That  was  the  case  of  a  conditional  pro- 
nuse(a)«  , 

Peate,  Serjt. — I  contend,  also,  that  this  is  not  an  abso- 


(a)  If  a  bankrapt  promise  <i6fa- 
luUfy  to  pay  a  debt  barred  by  his 
certificate,  indebitatus  assumpsit  lies 
against  bim  on  the  original  con- 
sideration. Perm  v.  Bennett^  4 
Camp.'  205;  Williams  v.  Dyde, 
Peake,  68;  vide  also  Brix  v.  Bra^' 
ham,  8  B.  Moore,  261 ;  and  1  Bing« 
281.  But,  if  a  bankrupt  only 
promise  conditionally/,  the  plain- 
tiff must  declare  specially,  and 
prove  tbe  condition  performed. 
Penn  v.  Bennett,  4  Camp.  205. 
A  bankrupt  haiang  obtained  bis 
certificatey  is  not  liable  to  pay  a 


former  debt,  unless  the  pronuse 
be  express,  distinct,  and  unequi- 
vocaL  Fleming  ▼.  Hayne,  1  Stark. 
370.  Therefore,  a  promise  to 
pay  every  body  20«.  in  the  pound, 
is  not  sufficient.  Lynhwf  v. 
Weightman,  5  £sp.  198.  And,  if 
the  promise  be  to  pay  when  he 
is  Me,  in  indebitatus  assumptit 
brought  on  that  promise,  his  abi- 
lity to  pay  must  be  ehewn.  Ber- 
ford  V.  Saunders,  2  H.  Bl.  116. 
Vide  also  Bailey  v.  Dillon,  2  Buir. 
736. 
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lute,  but  a  conditional  promise.  The  letter,  in  substance, 
is  only  a  statement  that,^  if  he  shall .  get  his  banker's  ac- 
counts, he  will  pay.  It  is  for  the  other  side  to  shew  that 
he  did.  It  might  be  that  he  acted  on  the  faith  of  an  ex- 
pectation, that  money  would  be  paid  in  to  his  account 

[The  commission,  &c.  were  put  in.  The  commission 
was  dated  in  August,  1819,  and  received  the  Lord  Chan- 
ceUor's  allowance  on  the  Slst  of  March,  1820.  It  was  not 
enrolled  (c).] 

TiNDAL,  C.  J. — At  present,  the  impression  on  my  mind 
is,  that  this  is  not  a  qualified  or  conditional  promise.  It 
seems  to  me,  that  there  is  no  condition  made  as  to  the 
banker's  book  coming.  The  promise  is  separate  from 
that.  This  being  my  impression,  I  will  not  decide  the 
other  point  without  giving  you  leave  to  apply  to  the  Court 
upon  it. 

Wilde,  Serjt.,  for  the  plaintiff. — With  respect  to  the 
bankruptcy,  there  is  nothing  to  connect  the  commission 
with  the  debt,  the  letter  is  written  in  1826,  and  the  com- 
mission is  dated  in  1819. 
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isao. 


Lang 
Mackenzie. 


Peake,  Serjt. — It  is  admitted  on  the  pleadings. 


(c)  By  the  6  Geo.  4,  c.  16,  s. 
95,  it  is  enacted,  {inter  aUa),  that 
**  the  Lord  Chanoellor  shall  be  at 
liberty!  from  time  to  time,  by 
writing  under  his  hand,  to  appoint 
a  proper  person*  who  shall,  by 
himself  or  his  deputy,  (to  be  ap- 
proved by  th^  sud  Lord  Chan- 
cellor), enter  of  record  all  matters 
relating  to  commisuons,  and  have 
the  custody  of  the  entries  there- 
of,'' &c  And  section  96  of  the 
same  statute  enacts — **  That,  in 


all  commissions  issued  after  this 
act  shall  have  taken  effect,  (Ist 
September,  1825),  no  commis- 
sion of  bankruptcy,  adjudication 
of  bankruptcy  by  the  commis- 
sioners, or  assignment  of  the  per- 
sonal estate  of  the  bankrupt,  or 
certificate  of  conformity,  shall  be 
received  as  evidence  in  any  Court 
of  law  or  equity,  unless  the  same 
shall  have  been  first  so  entered  of 
record." 


Lano 

V, 

Mackenzie. 
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WUde,  Serjt. — We  could  not,  to  a  plea  of  bankniptc;, 
reply  any  thing  but  the  simiUter. 

T1NDAL9  C.  J. — I  consider  it  is  so.   I  think  the  defend- 
ant is  out  of  Court  upon  this  point. 


Verdict  for  the  plwintiff. 

Wilde t  Serjt.,  and  Hoggins^  for  the  plaintiff. 

Peake,  Serjt,  for  the  defendant. 

[Attoniies — Tatham,  and  Worry.] 


Dec.  17  ih. 

When  a  person 
signs  a  promis- 
sory note  on  a 
representation 
that  others  are 
to  Join,  and  one 
afterwards  re- 
fuses to  sign, 
the  payees  can- 
not recover  in 
an  action  on  the 
note  against  the 
person  who 
signed  it,  unless 
the  Jury  are  sa- 
tisfied that  such 
person,  icnow- 
ing  the  facts, 
and  being  aware 
of  his  righu, 
had  consented 
to  waive  his  ob- 
jection. 


Leaf  and  Others  v.  Gibbs. 

Assumpsit  by  the  plaintiffs  as  payees  of  a  promissory 

note* 

It  appeared  that  two  ladies,  one  named  Gibbs,  and  the 
other  MHiite,  had  incurred  a  debt  of  200/.  with  the  plain- 
tiffs, for  goods  sold  in  the  way  of  their  business  as  milli- 
ners; and,  to  secure  the  payment  of  the  money,  it  was  ar- 
ranged that  promissory-notes  should  be  signed  by  the 
two  above<-named  ladies,  and  the  defendant  and  his  mo- 
ther, who  were  relatives  of  one  of  them.  The  defendant 
signed,  as  did  also  the  two  ladies,  but  the  mother,  on  being 
applied  to,  refused  to  sign.  The  plaintiffs,  however,  kept 
the  notes,  which  became  due  at  different  times,  and  sued 
the  defendant  on  one  of  them  and  recovered.  It  appear* 
ed  also,  that,  after  the  refusal  of  the  defendant's  mother  to 
sign  the  notes,  a  confidential  clerk  of  the  plaintiffs  saw  a 
person  named  Lloyd,  who  acted  for  the  family  in  the  mat- 
ter, and  told  him  of  it,  adding,  that  the  arrangement  was, 
in  consequence,  incomplete. 
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TiNDAL,  C.  J.|  upon  this  state  offsets,  intimated  that, 
in  his  opinion,  unless  there  was  something  to  shew  acqui- 
escence on  the  part  of  the  defendant,  the  plaintiffs  were 
out  of  Court. 

Upon  this  a  letter  was  put  in,  written  by  the  defendant 
to  the  plaintiffs,  after  one  of  the  notes  had  become  due, 
but  before  the  note  in  question  became  so,  in  which  he 
said,  that  if  the  plaintiffs  made  inquiries  after  a  gentle- 
man whom  he  named,  and  were  satisfied  with  his  respec- 
tability, he  (the  defendant),  would  give  them  a  bill  upon 
him. 

BampaSf  Serjt.,  for  the  defendant,  contended  that  there 
was  no  evidence  of  any  waiver  of  the  objection  on  his 
part. 

TiNDAL,  C.  J.,  (in  summing  up)  said — ^The  note  ap- 
pears to  have  the  names  of  three  persons,  the  defendant, 
another  person  named  Gibbs,  and  a  person  named  White. 
It  seems  from  the  evidence  of  the  plaintiffs*  witness,  that 
the  defendant  was  told  that  his  mother  was  to  join,  and 
therefore  the  obtaining  of  her  signature  was  a  condition, 
which,  if  not  carried  into  execution,  would  justify  the  de- 
fendant in  withdrawing ;  and  if  matters  have  not  been  al- 
tered since  the  signing  of  the  note,  the  defendant  will  not 
be  liable  upon  it.  But  it  seems^  that,  when  the  first  note 
was  due,  the  defendant  offered  security  for  the  payment 
of  it.  Therefore,  as  to  that  first  note,  if  he  knew  of  his 
mother's  refusal  to  sign,  he  seems  to  have  waived  it.  But 
if  he  did  not  know  it,  then  it  is  not  so.  There  is  no  spe- 
cific evidence  that  the  defendant  was  informed  of  it,  but 
Lloyd,  who  acted  for  the  family,  was;  and  it  is  probable, 
therefore,  that  it  came  to  the  defendant's  knowledge.  But 
he  might  not  be  informed,  in  the  first  case,  of  his  strict  le- 
gal rights.  The  question  for  your  consideration  is,  whether 
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the  defendant  intended  to  waive  the  objection  as  to  all  the 
notes  or  not*  For,  if  he  did,  and  obtained  time  in  conse- 
quence, then  he  will  be  liable.  If  you  think  that  the  de- 
fendant, knowing  all  the  circumstances,  waived  the  objec- 
tion, then  you  will  find  your  verdict  for  the  plaintiffs;  if 
you  do  not  think  so,  then  you  will  find  for  the  defendant 

Verdict  for  the  defendant. 

Storks^  Serjt.,  and  Huiehinson,  for  the  plaintiffs. 

Bompas,  Serjt,  for  the  defendant. 

[ Attomies — D.  Janes,  and  FUher  4*  B.]  . 
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HoviLL  and  Another  v.  Stephenson  and  Another.  Dec,  nth. 

I  HIS  was  an  action  on  a  charter-party,  against  the  cap-  Where  the 
tain  and  owner  of  a  vessel  called  the  Vibilia.     The  plain-  ~'!»«ofcoin- 

■^  plaint,  in  an  ac- 

tiffs  were   Richard  and  John  Hovill,  and  the  contract  ^^^  ^^  ^  char- 
(which  was  not  under  seal)  was  with  Hovill  and  Sons;  and  the*fi«ighten 
two  other  persons  afterwards  entered  into  an  agreement  JS^onf  vef- 
with  them,  and  obtained  an  assignment  of  a  share  in  the  ^  ^'>  ^^  ^ 

fiiUcaigowas 
profits  (a).  not  taken  in,  in 

oonteqaence  of 
arrangements 

WUde,  Sent,  contended,  that  the  plaintiffs  must  be  '^  ^"^  '^'*'^ 

^  "^  ▼aryingfrom 

nonsuited,  upon  these  grounds  of  variance  from  the  con-  ^<^  oontem- 

tract  as  to  the  parties  interested.  charter-party- 

it  was  held, 
that  the  plain- 

Tiiddtf,  Serjt.,  submitted,  that  the  action  was  rightly  ^®I J'*"  °o* 

brought  in  the  names  of  the  persons  with  whom  the  con-  cover,  as  it  ap- 

tract  was  in  fact  made.  And  he  called  a  witness,  who  prov-  ^them  ud  u!e 

ed  that  the  plaintiffs,  Richard  and  John  Hovill,  carried  on  **'^^*!ir''^ 

business  in  the  name  of  Hovill  and  Sons,  which  was  the  business,  were 

name  of  the  firm  in  the  life-time  of  their  father.  ume  to  time 

during  the  load- 
ing, and  cogni- 

TiNDAL,  C.  J. — I  shall  not  stop  the  cause  upon  this  ob-  **°*  °^^«  "- 

•  ,         \  .  ,      .        rangemenu,  but 

jection.     It  appears  to  me,  that  the  contract  is  made  by  did  not  make 

name  with  Richard  and  John  HoviU,  through  the  firm  of  "^  ''*^''**^"- 

Richard  Hovill  and  Sons;  and  therefore,  though  there 

may  be  a  secret  understanding  between  the  plaintifi^s  and 

other  persons,  that  the  latter  were  to  have  an  interest  in 

the  charter,  yet  that  does  not  appear  to  me  to  be  ground 

of  nonsuit.     I  will  however  take  a  note  of  the  objection. 


(a)  One  of  these  persons  was  ed  at  Nisi  Prius,  and  afterwards 

the  broker  who  had  prepared  the  confirmed  in  Banc.     He  subse- 

charter-partyy  and  was  the  attest  quently  released  his  interest, 

ing  witness  to  it.    On  a  former  For  a  statement  of  the  motion 

trial,  he  had  been  objected  to  as  a  and  arguments  on  this  point,  see 

witness,  and  the  objection  allow-  3  M.  &  P.  146. 

VOL.  IV.  I  I 
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The  cause  of  complaint  in  the  declaration  was,  thie  not 
HoviLL       taking  in  a  full  cargo,  according  to  the  terma  of  the  con- 
t.  tract.    It  iippebred  that  a  )pa*Hltion  liad  been  eiMted  on 

the  deck,  blit  not  in  the  particular  rituation  in  wliieh  it 


waa  stipldated  that  it  should  be;  in  consequence  of  which, 
about  seven  tons  less  were  able  to  be  stowed  «way  on  As 
deek|  and  k  apl^^ed  also,  that  a  quantity  of  goods  were 
placed  in  the  hold  as  ballast,  previous  to  the  taking  in  of 
a  quabtiijy  of  in^;  and  the  plaintiflb  contended,  that  thoie 
goods  should  have  been  removed  to  another  situatioa,  to 
make  room  for  other  goods ;  because,  after  the  iron  came 
ks^  Ihey  were  not  neosssaxy  there  as  baUast^  Tbe  pbin- 
tiis  had  between  Ma  and  eighteen  tons  of  goods  readj 
for  delivery,  which  could  Hot  be  taken  in,  in  consequeooe 
of  these  departures  from  the  charter-party.  But  it  was 
proved,  tiiat  one  of  the  pUintiflb,  and  also  tiie  broker,  was 
on  board  firoih  tiAie  to  time,  whfle  the  cargo  was  beiog  tab 
en  in,  and  neither  of  them  made  any  olgection  to  the 
mode  in  wfa3di  it  wab  bcfii^  stowed. 


TiNDAi^  C>  J.,  (in  summing  up),  said — ^This  action  is 
brought  on  a  charter-party,  against  the  captain  and  owner 
of  the  ship,  Yibilia;  and  it  is  brought  for  not  receiving 
and  taking  on  board  a  full  cargo  of  goods;  and,  in  point 
of  evidence,  it  is  limited  to  that  part  of  the  ship,  which 
would  have  "contained  about  seven  tons,  being  between  the 
spot  where  the  partition  actually  was,  and  the  spot  where 
the  phuntiffs  say  it  ought  to  have  been;  and  also  to  sixty 
tons  of  goods  in  Ae  hold,  which  ought,  as  the  plaintiffs 
contend,  to  have  been  removed  when  the  iron  was  brought 
in,  because  then  it  was  not  necessary  that  they  should  re- 
main there  as  ballast.  It  does  not  appear  that  the  plain- 
tiffs had  more  than  firom  ten  to  eighteen  tons  olT  cargo  rea- 
dy tb  be  delivered.  But  the  main  question  is,  whether 
they  arfe  dtititled  tb  recover  at  all.  I%e^  isevfdmee  thit 
one  of  the  plaintiffs  was  on  board  from  time  to  time  White 
the  loading  was  going  on;  and  the  broker  abo  was  therej 
who  had  a  duty  to  perform  both  towards  the  plaintiffs  and 
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dafeadante.  it  appeimio  me,  tfiatjftbejriainjtffs  intend-  1830. 
«1  .to  amjsi  that  the  pactition  jought  to  Ikare  >heeB  in  a  dif- 
ferent place*  they  should  hame  made  soiae  jaequeat  or  are- 
quisition  to  that  effect;  for  if  they  suffered  the* defendants 
to  go  to  expense  in  jpiitting  it  up  these,  .they  ^aanot  now 
ehim  damagea»  beosiiK  it  iwaa  mlt  fiit  up  aocorcfiog  to 
<he  strict  >ter«8  of  the  ooAtaaot  The  qaestioDi  tberefore, 
aa  to  Ahia  part  vitt  be,  urbethir,  under  the  caromatanoes, 
the  plaintift  did*  by  itbeir  loondmet,  .indMCe  lite  defoud- 
ants  io  anppose  that  ibeoe  wm  a  consent  by  .them  to  the 
partitim's  being  put  nqp  ivhare  it  was.  Afld,<iRidi  jrespeet  to 
the  faoldi  it  acems  ;to  me,  that,  if  JJie  plaintHft  ihnenr  what 
had  been  done,  in.diis  case,  as  in  Ihe  other,  Ahey  ought 
to  hme  made  some  nequisition  on  /the  aubject. 

The  Jury  here  stopped  his  Lordship^  and  returned 

Verdict  for  the  defendants. 

Taddy,  Serjt.,  and  R.  K  Biehardi,  fer^he  pkmtiffs. 
#%M?,'6erft.,  and  ff^i^^mdw,  for  the  ^efimdants. 
.[Atfeoroiss^P^ifnore.jr  jCyimd -CaxJ] 


(OaimaRD  «.  Woolhsr  and  Another.  Dec.  22nd 

JLSSUMPSIT  oin  two  bills  oi  exchange  £ox  5001.  each,  Tmiteei  under 
drawn  Jby  one  l4oft  QHy  and  aoeeptfed  by^  the  ^efc^ndantib  l^^^^ 
«ir  his  accommodaftioii,  and  uidorsed  by  him  to  the  plai»-  ti>e  benefit  of 

■'  "^  crediton,  re- 

tiff.  iiised  to  lUow 

It  appeared  that  the  plaintiff  had  attended  a  meeting  of  ^  ^le  d^, 
a»e  defendants*  (CmUtoiv,  ^d.«Qamntadf  with  .the  other  2^^^^^ 
creditors,  to  a  general  asttgnment  of  4faeir  eetate  to  trua-  ditcoTered,  after 

«  ,  the  esasnuent 

tees ;  in  consequence  of  which,  a  trust  deed  was  prepared;  was  agieed  on, 
hut  the  trustees  refused  to  permit  the  plaintiff  to  sign  it,  ^  foindS^on 
heoMise  they idiscoimed^  aubseqvMtWi  the  aMetuBig,.^t  J|^,^|[J^^__ 
his  ehnBH  ^as  Ibunded  ^on  transactiens  whieh  they  eomn-  HeU,  that  tUi 

»        3       ,m  m  refusal  remitted 

aered  to  l>e  usuhous.  him  to  his  ori- 

1 1  2  ginal  rights. 
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Andrews f  Serjt,  anH  Huiehinsan,  on  the  part  of  the 
plaintiff,  relied  on  this  refusal  of  the  truatees  as  remittiDg 
the  plaintiff  to  his  original  rights. 

Taddy,  Serjt.,  and  C.  R.  Turner^  for  the  defendants, 
argued  that  the  plaintiff,  having  been  a  party,  with  the 
other  creditors,  to  the  agreement,  and  having  induced 
them,  by  his  consent,  to  enter  into  it  themselves,  could  not 
be  remitted  to  his  original  rights,  by  the  mere  refiisal  of 
the  trustees,  though  they  might  have  acted  improperly; 
because  the  trustees  were  the  representatives  of  the  body 
of  the  creditors,  and  elected  by  them,  and  there  was  no 
fault  on  the  part  of  the  defendants ;  and  neither  they  nor 
the  other  creditors  could  be  remitted  to  their  original 
rights.  They  reUed  on  Cork  v.  Saunders,  I  B.  &  A. 
46  (a),  and  Tailock  v.  Smith,  6  Bing.  SS9, 3  M.  &  P.  676(i). 


(a)  A.,  being  insoWentx  by 
agreement,  stipulated  to  assign 
lu6  property  immediately,  the  cre- 
ditors consenting  that  the  busi- 
ness should  be  carried  on  for  their 
benefit  until  the  next  meeting, 
and  that  then  the  property  should 
be  divided  among  them.  The  in- 
solvent  assigned  his  effects;  at 
the  next  meeting,  several  of  the 
creditors,  who  had  signed  this  in- 
strument, agreed  that  the  busi- 
ness should  be  carried  on  by  the 
trustees  for  a  further  time : — Held, 
that  a  creditor  who  had  signed  the 
first  agreement,  but  who  had  not 
in  any  way  concurred  in  the  se- 
cond, co^d  not  muntun  an  ac- 
tion against  the  insolvent,  for  a 
debt  existing  at  the  time  of  the 
first  agreement. 

{b)  By  an  agreement  between 
defendants  and  tbdr  crediton,  all 
defendants'  stodt  in  tiade  was 
placed  in  the  hands  of  trustees. 


for  the  benefit  of  creditors,  sad 
defendants  were  to  execute  to  the 
trustees  a  conveyance  of  all  their 
estate,  in  which  deed  were  to  be 
inserted  all  other  usual  clsas0> 
The  trustees  carried  on  the  de- 
fendants' business,  and  paid  the 
creditors  lOi.  in  the  pound.  They 
then  tendered  for  execution  by 
defendants,  a  conveyance  of  sU 
thdr  estate,  containing  a  claiue 
of  release,  which  defendants  ob- 
jected to  as  insuflident;  andre 
fused  to  execute  the  conveyasce. 
The  instrument  not  hsvingbeen 
executed  by  all  the  crediton,  s 
meeting,  at  wluch  the  defendintt 
were  called  on  to  execute,  wss 
adjourned,  that  the  signstiire  of 
every  creditor  might  be  obtained. 
Heid,  that  plaintiffs,  who,  as  cre- 
ditors, were  parties  to  the  shore 
agreement,  could  not  sue  for  their 
original  debt,  at  least  till  the  coo- 
veyance,  such  as  it  was,  had  bees 


In  the  ensuing  Hilary  Term,  a  rule  nisi^  for  a  new  trial, 
was  obtained  on  the  part  of  the  plaintiff,  on  the  ground 
that  improper  evidence  had  been  received  at  the  trial ; 
which,  after  argument,  was  in  Easter  Term  made  abso- 
lute. 


executed  by  all  the  creditors*  and  trustees  for  the  defendants,  for 

refused  by  the  defendants.  any  surplus  which  might  remain, 

(c)  They  were  trustees  for  the  after  the   satisfisction    of  those 

creditors,  for  the  amount  of  thdr  debts, 
respective  debts;  and  they  were 
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TiNDAL,  C.  J.,  was  of  opinion,  that  the  trustees  were 
the  agents  of  all  the  parties  (c),  and  that  their  refusal  was      garrard 
a  repudiation  of  the  plaintiff's  riffht  to  claim  under  the  '• 

deed,  and  had  therefore  the  effect  of  placing  him  in  his 
original  situation. 

The  case  afterwards  went  to  the  Jury  on  the  question 
of  usury,  and  they  found  a — 

Verdict  for  the  defendants. 

Andrews,  Serjt.,  and  Hutchinson,  for  the  plaintiff. 

Taddy,  Seijt.,  and  C  R.  Turner,  for  the  defendants. 
[Attomies — HutcMion  4r  L,  and  Pamiher,'] 
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COURT  OF  COMMON  PLEAS. 

Second  Sitting  at  Westminster,  in  Hilary  Tern, 

1831. 

BEFORE  MR.  JUSTICE  GASELEB. 


Jan.  I9th,  WiLSON  V.  CuiSHOLM. 

An  agreement,  U  S£  and  occupadon,  01)  the  following  agreement:— 
■greei'u)*'iet"       '' Mtifmorandum  of  agreement^  made  the  1st  day  of 

f!^l^  "  2;'  March,  1886,  between  John  WSmIr,  of  fte.,  and  Thomas 

ceruin  tenn,  at  Chisholm,  of  &c.    Witnesseth,  that  the  said  John  Wibon 

*<  subject  to  the  doth  hereby  agree  to  let  the  house.  No.  17,  GuSdford 

wJewnS^n  Ae  ^trect  East  &c.,  to  the  said  Thomas  Chisholm,  an  kate, 

original  leaje,  (of  the  term  of  seven  years  frpm  Lady-day  next,  at  the 

under  which  he  J  ^  J        J  ' 

holds,"  and "  to  net  rent  of  45/.  per  annum,  payable  quarterly,  free  and 

st^uutions  in  ^^^^^  ^^  <^d  ^om  all  taxes  and  rates  whatsoever,  and  sub- 

^ti?thr^d  J®^*  *°  ^^  *^^  stipulations  and  covenants  that  are  contain- 

icase  shaU  be  ed  in  the  Original  lease,  by  which  the  said  John  Wilson 

granted,  which     ii,,.,,  ,  ••j 

lease,  when  re-  holds  the  said  house  and  premises,  and  to  keep  the  said 
tob^ p^i^d^  fitipulatfons,  in  every  respect,  until  the  said  lease  shall  be 
toVbot^rBti"  S^*"***^*  which  lease,  when  required  by  the  said  Thoinas 
expense— is  a  Chisholm,  shall  be  prepoted  by  the  soUoitor  of  the  said 
o^^'aTagrae-  Johu  Wilson,  but  at  the  costs  and  charges  of  the  said 
ment  for  one.      xhomas  Chisholm.     To  aU  the  before-mentioned  terms 

and  conditions,  the  said  Thomas  Chisholm  hereby  agrees. 
In  witness  &c."  There  was  a  memorandum  at  the  foot  of 
the  agreement,  commencing — **  Mr.  Wilson  to  lay  on  the 
water,  &c."  The  original  lease  referred  to  in  the  agree- 
ment was  put  in  and  read. 

Storks,  Serjt,  for  the  defendant.— This  instrument  is 
not  a  lease,  but  merely  an  agreement  for  one.    It  is  an 
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agraevie^  tq  |«(  pD  l^t^  for  (fk  term  Qf  fev^n  ye^rPs  if  tH« 
delea^wt  chooaes  la  requite  i%i  finr  the  m^ords  |u:e-^ 
'<  vhich  leM^,  n^A^if  required  ^  ike  s^d  TAofno^  CAtf- 
holm»  «))<|U  be  prefkarod  fto.*'  U  ia  for  him  (o  say  wbetbar 
he  will  have  a  lease  or  not{  and»  if  he  doea  not  choose  to 
have  one,  the  agreement  merely  creates  a  tenancy  from 

year  to  year*  And  if  the  temmey  is  cif  that  desprip^PQi  I 
shall  shew  that  it  has  been  put  an  end  to  by  a  notice  given 
before  Michaelmas,  1829,  to  quit  at  Lady-day,  1830.  I 
shall  also  further  prove,  that  the  key  of  the  hoiise  was 
sent  to  the  plaintiff,  and  that  he  put  up  a  bill,  for  the 
purpose  of  letting  it,  which,  I  submit,  will  amount  to  evi- 
dence of  a  surrender.  The  cases  of  GaoAUle  d.  Ee» 
iriei  V.  Wray{a\  Whiteheads.  Clifard{b),  Themasy. 
Cook  (e),  and   Wright  y.  TreveMani  (d),  are  in  favour  of 


'ITIi 


18dl. 

WlLSpif 
CaWQOLlf. 


(a)  1  T.  R.  736.  '*  Words  of 
present  contract,  with  an  agree- 
ment that  the  lessee  should  take 
possession  immediatelyi  and  that 
a  lease  should  be  executed  in  fu- 
ture, operate  only  as  an  agreement 
Ibf  a  loasc,  and  nst  as  a  lease  it- 
self." 

(6)  5  Taunt.  618.  "  If  a  Isnd- 
loid,  in  the  middle  of  a  quarter, 
accept  from  Ids  tenant  the  key  of 

ths  house  4sfi4Mfl,  WfA^  s  W9l 

giviuf  up  ib#  powj^iop,  \b»  vent 
9kaU  ooM^i  mm)  Bh«  a^ver  aft^r* 
wardp  oocMnr  Ae  pr«mi9i$«»  he 
caanffi  i^sPT<ir  m  ^  ^(ioa  for 
ihs  Vie  siMi  oopupvuiop  of  the 
houM  fof  the  time  svt^sequent  lo 
hk  MweptHlg  tlie  Hey-" 

(c)8B,*A.  U?,au42Ster^ 
406t  *"  A'»  being  temmt  from 
year  to  year,  underlet  the  pre* 
vises  to  B.t  afii4  Ae  origUial  IvMJU 
lord,  with  ihe  psseot  of  A.,  ac- 
cepted a  M  hie  taMnl»  hiu  (here 


was  no  surrender  in  writing  of 
A.*s  interest.  Rent  beiiif  subse- 
quently in  arrear,  the  landlord 
distrained  on  BJ$  goods.  Held, 
that  these  circumstances  consti- 
tuted a  vaUd  surrender  of  A.'s  in- 
tare«t  by  set  and  operation  of  l|iw, 
within  the  statute  of  (reads.''  Vide 
MattheHu  ▼.  Seweil,  2  ).  B.  Moore, 
262. 

(d)  Vol.  3  of  these  Reports,  p.  44 1. 
Tlws  ceee,  4eqded  by  |4pr4  If^ 
jwd^  (then  CUef  im^ff^  AbiOi 
cQuteins  perlwf  ^^  c)e veit  ei^d 
moit  coTfect  dfffieitipn  qf  what 
finopim  iQ  a  leeie,  wl^ch  ir«« 
ever  given.  The  poinf  it  pfii^ 
bihihes  is,  t|»t  *«  1^  agri^einf  nt  |ie- 
tweei^  A.  B.  §nd  C,  p.,  by  wl^ 

A.  B.  egr^ee  to  pey  IQ*  D,  140/. 
e-yeer,  \n  vwterly  pmeeau,  ^ 
e  k«>H8e>  gerdenr  &c.  (<toGfibiiig 
the  sMvetipa)  for  Ae  <^«rw  of  4«- 

T^,  fomleen,  or  t)venty-oiie  yeftrs, 
et  the  optiop  pf  4ie  tenenx,  tim 
rciu  to  ci^n^weiwe  from  M^b  1st  pf 
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the  defendant;  and  though  Poole  v.  BerUley  (e)  may  appear 
to  be  in  some  respects  against  him,  yet  that  case  was  de- 
cided upon  its  own  peculiar  circumstances,  and  was  not 
intended,  as  the  Court  expressly  said,  to  shake  the  cases 
which  had  been  previously  decided. 

Gasblbe,  J. — I  will  take  your  facts.  I  think  it  is  a 
lease* 

It  appeared  that  the  notice  to  quit  was  not  served  <hi 
the  plaindff  himself,  but  left  at  his  house,  with  a  female 
servant.  The  key  was  taken  by  the  plaintiff,  on  an  un- 
derstanding that  the  house  should  be  let  for  the  benefit  of 
whoever  might  be  entitled,  according  as  it  should  turn 
out,  in  point  of  law,  that  the  agreement  amounted  to  a 
lease  or  created  a  tenancy  from  year  to  year  only.  A  bill 
also  was  put  up  by  the  plaintiff,  for  the  purpose  of  letting 
the  bouse. 

Gaselee,  J. — As  to  the  notice  to  quit,  it  seems  that  it 
was  not  delivered  to  the  plaintiff  himself;  if  it  had  been, 
and  he  had  received  it  without  saying  any  thing,  it  might 
have  operated  against  him.  But  that  was  not  the  case, 
and  he  might  treat  it  as  altogether  a  nullity.     With  re- 


January,  &c.  18  a  lease,  and  not 
merely  an  agreement  for  one." 
Vide  the  cases  of  CoUey  v.  Street 
/on,  3  D.  &  R.  622,  and  Finero 
V.  Jifdkon,  6  Bing.  206;  S.  C.  3 
Moore  &  Payne,  497* 

(e)  12  East,  168,  and  2  Camp. 
286.  '*  A  clause  for  a  future 
lease  does  not,  of  itself,  necessari. 
ly  intend  that  the  instrument  must 
be  only  an  agreement  for  a  lease, 
if  the  intention  of  the  parties  ap- 
pear to  be  otherwise.  Therefore, 
where  the  terms  were,  that  one 
thereby  agreed  to  let,  and    the 


other  agreed  to  take  land  for  six- 
ty-one years,  at  a  certun  rent,  for 
building,  and  the  tenant  agreed 
to  lay  out  2000/.,  within  four  yean, 
in  building  ^ve  or  more  houses; 
and,  when  five  houses  were  cover- 
ed in,  the  landlord  agreed  to  grant 
a  lease  or  leases,  which  might  be 
for  the  more  convenient  undtf- 
letting  an  assignment  of  the 
leases;  but  that  agreement  was  to 
be  conddered  bindingf  till  one, 
fuUy  prepared,  could  be  produced 
— the  instrument  was  held  to 
operate  as  a  present  lease." 


Third  Sitting  at  Westminster  in  Hilary  Term, 

1831. 

BEFOaE  MR.  JUSTICE  GASBLEE. 
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spect  to  the  putting  up  of  a  bill,  for  the  purpose  of  letting 

the  house,  it  will  be  for  the  Jury  to  say,  whether  that  was       witaow 

not  done  in  pursuance  of  the  understanding  upon  which  ». 

the  key  was  accepted;  and,  if  so,  it  will  not  be  an  answer 

to  the  action.    I  think,  upon  the  whole,  that  the  plaintiff 

is  entided  to  a  verdict. 


Verdict  for  the  plaintiff— 22/.  lOs.,  being 
for  half  a  year's  rent,  subsequent  to  the 
time  at  which  the  notice  expired. 

Mereweiher,  Serjt.,  and  Busby,  for  the  plaintiff. 
Storks,  Serjt.,  for  the  defendant. 

rAttornies— IT.  S.  WiUon,  and  iSioaii.l 


Stocken  t?.  Carter*  y^^  26M. 

J.  HE  plaintiff,  in  hb  declaration,  complained  that  the  a  police  coiucm- 
defendant,  on  the  21st  of  July,  1830,  seized  hun  by  the  fl!^3^^^* 
collar,  and  struck  him  several  blows,  and  pushed  him  along  '^.^^  ^  ^» 

C.  44|  I.  if  in 

on  the  king's  highway,  &c.     Plea — Not  guilty.  laying  bold  of. 

On  the  part  of  the  plaintiff,  two  witnesses  were  called,  the  Ughwiy, 
from  whose  evidence  it  appeared,  that,  on  the  day  named  J^becSTo^- 
in  the  declaration,  between  11  and  12  in  the  morning,  a  ionfiMindby 
crowd  of  persons  were  assembled  in  front  of  Apsley-house,  in  a  crowd 
the  residence  of  the  Duke  of  Wellington,  in  expectation  mereiy'befMuise 

the  penoQ  with 
whom  he  hap- 
pcDi  to  be  convening,  ii  known  to  be  a  nputcd  thie£ 


Cjdmfc 
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• 

of  Ae  ariiial  ^f  bh  Mi^m^^  wko»  k  wt*  undemttod*  wu 
gnuig  to  Ykit  hn;  tkit  the  plaiiit^»  who,  according  to 
tMur  ftooowt^  had  the  apipeaniiice  of  a  vespectablo  tndcs* 
9M«i»  waa  aifiOQg  the  apoctatois;  thai  the  dafevdaiUft  wbQ 
waa  ao  inspector  of  police*  caUed  ont^^  liadiea  and  gfo<- 
tlemen,  take  care  of  your  pocketSi  yeuNe  got  {Hc^poekets 
and  thieves  here  among  you;"  and  immediately  pushed 
the  plaintiff  with  hia  bandj  sayiug — "  You  had  better  be 
off  i "  that  the  plaintiff  remonstrated*  and  said  that  he  was 
not  a  thief  or  a  pickpockei;  but  that  th^  defendant  kept 
pushing  him  repeatedly «  and  telling  him  to  be  off;  that  the 
plaintiff  told  him  his  name*  and  where  he  livedi  to  which 
the  defendant  replied — "  I  know  you  well,  I  know  what 
you  are,  and  where  you  Hve.  You  had  better  bo  ctP,  or 
111  put  you  somewhere*  which  yoq  wont  like  •"  all  the  time 
keeping  his  hand  on  his  collar;  and  that*  at  last,  he  gave 
him  a  violent  push  into  the  road.  On  their  cross-examin- 
ation* they  admitted  that  the  pkintiff  was*  at  the  time  the 
defendant  spoke  to  him,  in  conversation  with  a  man,  who, 
on  hearing  what  the  defendant  «eid|  immediately  went 
away.  It  appeared,  that,  in  fact,  the  pUdntiff  was*  as  he 
told  the  defendant,  a  furnishing  undertaker,  residing  at 
Knightsbridge. 

On  the  part  of  the  defendant,  six  police  constables,  and 
two  other  witnesses,  were  called,  who  swore,  that  the  de- 
fendant did  not  touch  the  plaintiff  at  all;  and  Mr.  Mayne, 
one  of  the  police  commissioners,  proved,  that  when  the 
plaintiff  came  to  make  complaint  against  the  defendant 
before  him*  he  only  charged  him  with  having  accused  bim 
of  being  a  thief*  and  did  not  say  anything  about  any  as- 
sault upon  him.  One  of  the  defendant's  witnesses  also 
proved*  that  he  knew  the  person  with  whom  the  plaintiff 
was  conversing,  to  be  a  reputed  thief. 

Taddtf,  Serjt.,  for  the  plaintiff. — The  circumstance  of 
a  man's  being  seen  conversing  in  a  crowd  with  a  person 
whom  he  does  not  know,  and  who  turns  out  afterwards  to 
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be  a  repatcd  ddef,  k  no  juttificBlkm  of  a  poUee  officev  ib 
chargkg  both  with  being  pickpockets.    He  ought,  on  the 
coBtnry,  to  fa»?e  wained  ti»  pldatiff  as  to  the  company 
he  wai  in.     A  man  cannot,  undev  roeh  circunutaneea^ 
chooie  his  compsiijr,  or  refuse  to  listen  to  sny  obser? ation 
which  may  be  made  as  to  the  carriages  or  the  king^s  visift^ 
or  on  simikr  subjects.    The  words  of  the  police  act  only 
astboriae  a  poticenan  to  appiebend  bose,  kUe,  or  dis- 
orderly persons  disturbing   the  pnblie  peacei  or  those 
whom  he  has  just  cause  to  suspect  of  eril  designs,  &a 
Now  the  defendant  had  no  just  cause  to  suspect  the 
plamti£    He  might  have  such  cause  widi  respect  to  the 
other  person  with  whom  the  pka&tiff  was  conversing ;  fbr 
I  think  it  would  be  holding  it  too  strictly,  to  contend  that 
a  j>olicenian  is  bound  to  know  the  facts  himself.    But  the 
mere  circumstance  of  contiguity  in  a  crowd  is  not  suflBcient 
to  justify  an  officer  in  supposing  a  person  to  have  any  evfl 
design*    It  is  dear,  that  if  the  plaintiff'  was  pushed  off  die 
pavement,  with  the  viol^Eice  stated  by  his  witnesses,  the 
deiendant  exoeeded  his  authority.    The  plaintiff  wa<  not 
obliged  to  go,  he  was  no  thief,  and  the  defendant  had  no 
right  to  make  him  go.    Therefore,  if  any  assault  was  o<mi- 
mitted,  the  plaintiff  is  entitled  to  damages.    You  wiH  have 
to  89J,  Jhrstg  whether  an  assault  was  or  was  not  committed; 


19S\. 


(m)  10  Geo.  4,  a  44,  s.  7f  enseis 
-^^'Thst  It  ibsU  be  lawful  for  say 
man,  belon^g  (o  the  said  Police 
Force,  during  the  dme  of  his 
bdng  on  dnty,  to  spprehend  all 
loose,  Idle,  sad  disorderly  penons, 
whom  he  slisll  find  distnrbiog  the 
pubtic  peace,  or  whom  he  shall 
have  just  cause  to  suspect  of  any 
etil  designs,  and  all  persons  whom 
be  shall  find  betwsen  saaset  and 
the  hour  of  ^l|t  in  the  forenoon, 
lying  in  any  highway,  yard,  or 
other  place,  or  loitering  therein, 
and  not  giving  a  satisfactory  ac* 


oomit  of  themselves,  sad  to  deli- 
rer  any  person  so  apprehended 
into  the  custody  of  the  constable 
appointed  under  tliis  act,  who 
shall  be  in  attendance  at  the 
nearest  waleh^hoBss,  In  order  that 
such  person  may  be  secured  un- 
til he  can  be  brought  before  a 
justice  of  the  peace,  to  be  dealt 
with  according  to  law,  or  may 
give  ball  for  lus  appeaiance  be- 
fore a  justice  of  the  peace,  if  the 
constable  sliall  deem  it  prudent  to 
take  bail  in  the  manner  herein- 
after mentioned." 
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and  secondly  i  if  there  was  an  assault,  had  the  defendant  aoy 
reason  to  suspect  the  plaintiff  of  evil  designs.  If  you  think 
that  he  certainly  had  not,  then  there  is  no  justification  of 
the  assault,  and  you  will  shew,  by  the  damages  you  give, 
that  the  public  must  be  protected  against  such  random 
acts  as  that  complained  of. 

Gasblee,  J.,  (in  summing  up),  said: — The  material 
question  is,  whether  any  assault  was  committed.     If  you 
think  the  assault  is  proved,  then  you  will  have  to  ascertain 
what  damages  the  plaintiff  is  entitled  to ;  and,  in  doing 
this,  you  may  take  into  consideration  the  circumstances 
attending  the  assault;  and  if  you  think  it  was  attended 
with  circumstances  of  aggravation  and  insult,  you  may  give 
such  compensation  as  you  think  right,  for  the  injury  done 
to  the  wounded  feelings  of  the  pLuntiflF.    If  the  plaintiff 
was  at  the  place  in  question  under  circumstances  which 
gave  the  police  oflScer  reason  to  believe  that  he  was  there 
with  any  evil  design,  the  officer  would  have  been  justified 
in  apprehending  him.    But  the  defence  is  not  rested  upon 
that  ground,  the  main  question  made  is, — *'  Was  there  any 
assault  or  not?  "  There  is  no  evidence  of  the  conversation 
between  the  plaintiff  and  the  reputed  thief,  it  might  be 
about  the  common  topics  of  the  day.    There  are  six  po- 
lice officers,  who  all  swear  that  the  defendant  never  touched 
the  plaintiff  at  all.    There  is  no  doubt  that  the  plaintiff 
supposed  that  the  defendant  intended  to  charge  him  with 
being  a  pickpocket.    It  is  important  to  the  public  that 
they  should  be  protected  in  their  liberty ;  and,  on  the  other 
hand,  it  is  important  that  the  police  of  the  country  shouU 
be  upheld,  if  they  conduct  themselves  properly.    If  you 
find  a  man  making  a  mistake  acting  bondjide^  (for  there 
is  no  pretence  of  any  malice  in  this  case),  though  you  may 
think  yourselves  bound  to  give  a  verdict  against  him,  yet 
you  will  not  visit  him  with  damages  for  that  which  was  a 
mere  error.    But  the  material  question  is  as  to  the  assault, 
which  is  positively  sworn  to  by  two  witnesses  for  the  plain- 
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tiff,  and  as  positively  denied  by  six  or  seven  for  the  de* 

The  Jury  retired,  and,  after  several  hours*  de-  ^' 

,  ,  ,  Cakter. 

liberation,  returned  a  verdict  for  the  plain- 
tiff.-^^Damages,  One  farthing. 

Taddff,  Seijt.,  and  PkUi,  for  the  plaintiff. 
Andrews,  and  Bompas,  Serjts.,  for  the  defendant. 
[Attoroies*-  _— -  and  .] 


Adjourned  Sittings  at  Westminster,  after  Hilary 

Term,  1831. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Thuroood  V.  Richardson  and  Another.  Feb.  sth, 

J.  HE  first  count  of  the  declaration  stated,  that,  on  the  in  an  action  by 
25th  of  March,  1880,  and  for  a  long  space,  to  wit,  the  l^^^^^^she^ 
space  of  one  year  then  last  past,  one  John  Perry  held,  us-  "^  ^^^  remov- 

ing,  under  an 

ed,  occupied,  and  enjoyed,  certain  rooms  and  apartments,  execution,  the 
and  premises,  in  and  parcel  of  a  certain  messuage  or  tenMt ^without 
dwelling-house,  with  the  appurtenances,  in  the  parish  of  ■w^nog  the 
St.  Pancras,  as  tenant  to  the  plaintiff,  at  a  certain  rent,  year's  rent,  aa 
and  that  a  large  sum  of  money,  to  wit,  the  sum  of  36/.,  for  lutiue  s  Inne^ 
and  on  account  of  such  rent,  for  a  long  time,  to  wit,  for  c-i****"®  tenant 

,  "*•  called  to 

one  year,  of  the  said  tenancy,  which  ended  on  that  day,  prove  the  rent 
became  and  was  due  and  payable,  and  still  continued  in  ar-  ed  to  ai  inter-  * 
rear  and  unpaid ;  and  that,  while  it  was  so  in  arrear,  to  i^^  by^the" 
wit,  on  the  7th  of  May,  1880,  the  defendants,  then  being  ifn^d.— 

'  .7f  »  »  o    fl«M,  that  this 

release  could 
not  be  pleaded 
in  bar  of  the  action  puU  darrein  cimtinuancet  nor  did  it  reduce  the  landlord  to  the  necessity  of  tak- 
ing a  verdict  against  the  Sheriff  for  nominal  damages  only. 
The  statute  8  Anne,  c.  14,  s.  1,  applies  to  goods  in  apartmentM  being  parcel  of  a  messuage. 


482 

afidi. 

T^RHUIOOD 

V. 

RlMlRMDK. 


CASES  AT  Niai  PRiUS^ 

Sheriff  «of  Middlesext  by  vktae  and  under  pretence  ofi 
writ  of  Jierifacioi,  at  the  suit  of  one  6.  H.  Mitchekooref 
took  the  goodfl  and  (^tftek  of  the  said  Join  Perry,  then 
being  ki  the  said  room  and  Apartmenti  and  premises,  &c» 
to  a  large  nmonat,  to  wi^  beyond  the*/,aao«nt  of  the  sud 
arrears  of  rent  so  due  and  owing  &c«,  that  is  to  say,  to  the 
amount  of  40/.  It  then  wevit  «n  to  state,  diat,  after  the 
taking,  and  before  the  removal  of  the  goods,  the  plaintiff 
gare  notice  to  the  defendants  of  the  rent  so  being  due 
and  in  arrear,  and  requested  that  he  might  be  paid  it,  be- 
fore the  goods  or  any  part  thereof  were  removed.  Yet 
the  defendants,  well  knowing  the  psemises,  but  not  re- 
garding the  duty  of  their  office,  nor  the  statute  in  such 
case  made  and  provided  (a),  but  contriving  &c.  to  deceive 
and  defraud  fbe  plaintilT  of  the  rent  md  of  his  remedy  fbr 
the  recovery  of  it,  under  tsolour  «f  the  said  writ,  wrong- 
fully, injuriously,  and  deceitfully,  removed  and  carried 
them  away,  contrary  to  the  fbrm  oT  the  statute,  without 
paying  the  plaintiff  the  said  xent  or  any  part  thereof.   The 


(a)  By  the  B  Anne.  c.  14,  8. 1, 
•I  is  enatled^^  That,  fimn  and 
after  the  first  day  of  May^  which 
shall  be  in  the  year  of  our  liord 
1710,  no  goods  or  (ihattek  whst- 
soefer,  lying  or  being  in  or  upon 
my  m&mm^  iaada,  or  tene- 
ments, which  are  or  shall  be  leas- 
ed for  life  or  lives,  term  of  years, 
at  will  or  otherwise,  shall  be  lia- 
hle  to  be  taken  by  virtue  of  any 
VKecatiaOf  on  any  prdeace  vdiat- 
soever,  unless  the  party  at  whose 
suit  the  said^ecution  is  sued  out, 
shall,  before  the  removal  of  such 
•goods  from  off  the  sdd  premises, 
by  virtue  of  sueh  coEecation  or  ex- 
tent, pay  to  the  landlord  of  the 
said  premises,  or  his  bailiff,  all 
such  sum  or  sums  of  money  as 


are  or  shall  1>e  due  for  rent  for 
chejiid  prenisei^  at  Ihe  tineof 
the  takiiff  aach  goods  or  chattcli 
by  virtue  of  sudh  execndon;  Pro- 
vided the  said  wrears  of  rent  4o 
net  ameoat  ta  moie  ithai  osa 
^year'sraBl4  aafl,ia«aieAaMillsr- 
rears  jhall  -exceed  one  year's  reni^, 
then  the  sud  party,  at  whose  suit 
such  execution  is  sued  out,  pay^ 
ingthe  sdd  landlord  jarUsMUff 
one  year's  rant,  may  proceed  lo 
execute  his  judgment,  as  he  might 
have  done  before  the  making  of 
this  act;  and  the  Sheriff  or  other 
offieer  is  hereby  empowcnd  aid 
required  to  leigr  and  ,f9ff  to  the 
pluntiff  as  well  the  money  so  paid 
for  rent  as  the  execution  money.'' 
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leoiint  concluded  with  ftn  avemeflt  4k$t  no  pnt  «f  the  rent 
had  been  since  poid^  iMit  the  ^idiele  remutted  in  afevear ; 
whereby  the  plaintiff  was  deprived  of  the  benefit  of  a  dis- 
ttem  for  die  tecdveiy  bf  it^  md  ww  in  great  'dnger  of 
iMhig  it.  The  «eociid  twmt  was  (n  tfo/mc  tu  igoods  cif 
the  taltte  of  M/.    Ftoi^The  ^tenevad  issue. 

Aa  emaunied  d^py  of  tiie  Jg.^.  Ac,  atlfaeB«k«fMk- 
chehnore,  indorsed  to  levy  of  Perry's  goods  %fii.  fif.^  mm 
put  in,  with  the  Sheriff's  retunij  that  he  had  levied  11/. 
9^.,  of  which  ei  Ss.^  Was  |mM  to  MHKehekiiore. 

Pmy  was  'OalM  as  a  witness,  for  the  purpose  of  {woinng 
that  the  rent  was  in  arrear,  and  that  notice  of  that  fallt 
had  been  given  to  the  Sheriff's  officers. 
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E.  Lmjm,  SetjUf  olgecledy  that  lihe  irilness  ms  sMit 
•ceinpeieitt.  He  is  xsome  to  pay  his  own  rent  loirf  of  the 
iSheHtf's  pocket 


iMmh^Mi,  Serjt,  md  Pfaff,  Ibr  the  plaintiff,  contendea, 
that  the  ^ttieisft  eCoi^  fai<Bfibrent  beMteb  4he  pntiet. 


TiMDALi  C.  J.,  said,  he  thought  there  liad  been  a^case 
idecldied,  very  neariy  sioular ;  but  inquired'of  the  plahi tiff's 
oomseU  whether  they  were  in  a  sitfiatiim  to  get  rid  of  the 
objection  (a). 


(a)  The  case  of  Keightley  ?. 
Bvxh,  3  Camp.  621 » is  an  aathor- 
ity  to  shew,  that,  in  m  action 
lagilnst  tfie  Sheriif,  tOt  aninpro- 
^per  return  to  a  fi-fa^  stating  ttaat 
he  had  paid  a  sum  of  money  to 
the  landlord  for  arrears  of  rent, 
ihe  hodlord  is  not  a  competent 
witness  on  the  part  of  the  Sheriff* 
to  prove  that  the  rent  was,  in  fisct, 
due.  This  decision  was  given  by 
tiord  Elknborough,  and  proceeded 


on  the  ground,  that,  if  the  action 
against  the  Sheriff  succeeded,  the 
lanidlord  would  be  llrf>le  in  an  ac- 
tion 1»y  the  J^eriff,  in  wluoh  the 
judgment  in  the  first  action  would 
be  evidence  of  special  damage. 
In  that  case,  the  tenant  W8s  ex- 
ambed  as  a  witness-on  the  part  of 
the  plaintiff,  the  execution  credit- 
or* and  swore  that  no  rent  was  due 
at  the  time  of  the  execution. 
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They  replied  that  they  were,  and  the  plaintifi;  being  in 
THDiiaooD     Courti  executed  a  release  to  the  tenant. 


RlCHARDMK. 


Upon  this,  E.  Lowes,  Seijt,  for  the  defendants,  submit- 
tedj  that  the  release  being  executed,  no  rent  could  be  said 
to  be  due;  and  as  the  action  was  brought  for  the  purpose 
of  reoovermg  the  rent,  the  release  might  be  pleaded  puis 
darrein  catUinmanee. 

TiNDAL,  C,  J.,  was  of  opinion  that  the  objection  was 
not  tenable,  but  said  that  he  would  take  a  note  of 
it. 

The  witness  then  proved,  that  his  arrears  of  rent 
amounted  to  36/.,  being  for  one  year,  and  that  he  was  on 
the  premises  when  the  Sheriff's  officer  came  in;  and  that 
the  landlord  came  in  immediately  after;  that  the  SheriflTs 
officer  and  his  assistant  were  both  told  that  there  was  S6L 
due,  for  a-  year's  rent;  that  the  value  of  his  (the  tenant's) 
goods  was  about  40/.;  and  that  there  were  things  on  the 
premises  belonging  to  the  landlord,  such  as  shop-fittings, 
which,  it  appeared,  were  taken  away  and  sold*  It  ap- 
peared also,  that  the  landlord  sent  in  a  person  to  distrain 
for  his  rent;  but  the  goods  were,  notwithstanding,  remo?- 
ed  under  the  execution. 

E.  Lowes,  Serjt. — ^The  landlord  can  only  complaint  on 
the  ground  that  his  remedy  by  distress  has  been  tak- 
en away  by  the  removal  of  the  goods ;  he  cannot  com- 
plain of  the  severance  of  the  shop-fittings.  And  as  to 
the  amount  of  the  damages,  he  can  only,  in  any  vieir 
of  the  subject,  claim  the  sum  of  \\U  2s.,  which  was 
the  fair  and  proper  price  of  the  goods  after  they  were 
severed. 

TiNDAL,  C.  J.,  (in  summing  up)  said — This  is  an  action 
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brouglit  by  Mr.  Thurgood,  the  landlord,  for  the  injury 

brought  on  him  by  the  Sheriff,  in  not  complying  with  the     thuroood 

act  of  Parliament,  requiring  the  payment  of  rent  not  ex-  v> 

^         ^  ^  Richardson. 

ceeding  a  year*s.  .  The  act  prevents  the  Sheriff  from  re- 
moving the  goods  unless  he  has  satisfied  the  landlord's 
claim.  It  seems  that  the  sum  of  86/.  was  due.  The  land- 
lord, of  course,  could  not  recover  this  against  the  Sheriff, 
without  having  given  him  some  notice.  But  there  is  evi- 
dence here,  that  notice  was  given  to  the  officers,  and  a 
person  attended  afterwards  to  levy  a  distress.  This  was 
very  efficient  notice,  and  shews  that  the  landlord  insist- 
ed on  his  right.  The  question  is,  what  damage  has  the 
plaintiff  sustained  in  consequence  of  this;  what  compen- 
sation is  he  entitled  to,  for  being  put  in  so  much  worse  a 
condition  than  he  otherwise  would  have  been  in  ?  Now,  if 
he,  provided  the  goods  had  remained,  and  his  distress  had 
gone  on,  could  have  sold  them  so  as  to  produce  the  amount 
of  rent  due,  that  will  be  the  measure  of  the  damages. 
The  measure  of  damages  will  be  the  value  of  the  goods  to 
him,  if  he  had  been  allowed  to  proceed  with  his  distress, 
and  had  sold  them.  An  objection  has  been  made,  by  the 
learned  counsel  for  the  defendants,  that  no  damages  at  all 
can  be  recovered,  on  account  of  the  release.  It  would  cer- 
tainly be  a  little  hard,  if,  after  an  objection  taken  to  the 
competency  of  the  tenant,  which  the  landlord  had  done  all 
he  could  to  remove,  it  should  be  turned  round  upon  him, 
in  a  much  stronger  shape,  and  he  should  be  told, — *'  Now 
your  damages  are  gone  altogether.*'  It  seems  to  me  to 
be  a  Kttle  unreasonable,  and  as  far  as  I  can  see  my  way, 
it  is  not  any  conclusion  which  the  law  will  sanction.  It 
seems  that  the  party  was  tenant  from  year  to  year;  there- 
fore the  landlord  must  have  done  something  to  convert 
the  goods  into  money;  he  could  not  keep  them  to  let  to 
another,  as  he  might  if  the  tenancy  had  been  at  an  end. 
You  are  not  bound,  in  giving  your  verdict,  to  confine  your- 
self to  the  sum  of  11/.  S«.,  which  the  goods  actually  pro- 
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duced.    You  are  to  judge  for  yourselves,  and  may,  if  you 
please,  give  sometbing  more. 

Verdict  for  the  plaintiflT.  Damages— .SOL 
with  leave  to  move  to  enter  a  verdict  fiw 
nominal  damages,  on  the  point  as  to  the 
eflfect  of  the  release. 

Andrews,  Serjt,  and  Plait,  for  the  plaintiff. 
E,  LaweSt  Serjt.,  for  the  defendant. 

[Auomh^^PUUU,  and  NkkoUom,} 


In  the  following  Term,  E.  Lawes,  Seijt,  moved  pursu- 
ant to  the  leave  given,  but  the  Court  refused  him  a  rule. 

He  then  moved  in  arrest  of  judgment,  on  the  ground 
that  the  statute  did  not  apply  to  apartments,  being  part 
only  of  a  messuage;  but  the  Court  were  of  opinion  against 
him  on  this  point  also. 


Feb.  5M.  Haddan  v.  Mills,  Gent.,  One  &c. 

In  an  action  for  X  HIS  was  an  actiou  for  arresting  the  plaintiff,  and  hoU- 
rTukd^hoidkig  ^"^  ^™  ^  ^^^>  without  reasonable  or  probable  cause,  &c« 
him  to  bail,  It  appeared,  that,  on  the  Srd  of  December,  1829,  Had- 

wlthoutarea-  ^^  '  '  ''  i  i.      rA/ 

sonabie  or  pxo-  dan  was  arrested  by  Mills,  on  a  bill  of  exchange,  for  o(m«j 
wbate^rwat  whicfa  was  drawn  by  one  Righy,  and  accepted  by  Had- 
admisBibie  in      ^^^  ^^^  became  due  in  the  month  of  March,  1827.    The 

evidence  to  de-  ^  ' 

feat  the  action     action  proceeded  to  trial,  and  Haddan  obtained  a  ve^ 

on  which  the        j  •  i.  /  \ 
arrest  took  <llCt  (a). 

place  is  also  ad- 
missible on  the 
question  of  the  right  of  the  party  arrested  to  recover  for  the  i]\|ury  iiittained. 

(a)  The  formal  proof,  by  which     sisted  of  an  examined  copf  of» 
these  facts  were  made  out,  con-     writ  of  attachment  of  prifile^* 
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A  witness,  named  Green,  was  examined,  who  stated, 
that  he  called  upon  Milk,  at  least  a  year  before,  and  told 
him,  that  he  came  from  Mr.  Haddan,  respecting  a  bill  for 
50/.,  drawn  on  him  by  Rtghy;  and  that  Mr.  Haddan  wish* 
ed  to  know  whether  he  (Mills)  had  it  in  his  possession. 
Milk  shewed  him  the  bill  with  Righy's  name  indorsed. 
The  witness  told  him,  that  Mr  Haddan  was  very  much 
surprised,  as  the  bill  had  been  a*  long  time  over  due,  and 
not  hearing  before,  he  supposed  it  had  been  destroyed; 
adding,  that  it  was  an  accommodation  bill.  Milk  said,  an 
acceptor  was  always  liable  to  pay  his  bilk.  The  witness 
replied,  that  Rigby  owed  Haddan  a  considerable  sum, 
and  he  was  very  much  surprised  that  the  bill  should  be  in 
Milk's  hands,  and  asked  him  how  he  came  by  it.  Mills 
said,  a  friend  of  Mr.  Rigby  s  had  put  it  into  his  htmds^  to 
get  the  money  far  it.  The  witness  asked  for  time  t6  pay 
it.  Milk  said  he  should  have  no  objection  to  accommo- 
date Haddan,  if  he  would  give  him  security.  The  witness 
said,  he  would  inform  Haddan  and  let  Mills  know ;  and  ac- 
cordingly he  did  so,  and  went  again  to  Milk  about  three 
weeks  or  a  month  after,  and  asked  him  if  he  had  any  ob- 
jection to  take  a  couple  of  bilk  of  Haddan,  on  other  per- 
sons, at  six  and  nine  months.  He  said  he  should  have  no 
objection,  but  should  like  to  see  Mr.  Haddan  himself. 

The  two  new  bilk  were  put  in,  they  were  for  25/.  each. 
They  were  accepted  by  the  witness.  The  witness  stated 
that  he  accepted  them  in  consequence  of  the  arrangement; 
that  he  was  called  on  to  pay  the  first,  which  became  due  on 
the  4th  of  December ;  that  he  sent  15/.,  in  part,  to  the  of- 
fice of  Milk,  on  the  morning  after  it  was  presented,  and 
the  remaining  10/.  some  time  after,  on  receiving  a  letter  de- 

by  Mills  against  Haddan,  indorsed  who  made  it;  the  bul  bond  itself; 

-^Bail  on  oath,  for  51/.  lOi.,  and  an  examined  copy  of  the  record  in 

upwards  &c.,  with  the  SherifF*s  re-  the  origiaBl  action,  and  eridcnce 

turn  ofcfpicorpttf,  and  the  warrant  of  the  amount  paid  for  the  bail- 

from  the  Sheriflf's  office  granted  bond  &c.,  and  of  the  amount  of 

upon  it ;  evidence  of  the  circum-  extra  costs  not  allowed  on  taxa- 

stances  of  the  arrest  by  the  officer  tion. 
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manding  it.  The  second  bill,  which  was  at  nine  months, 
was  presented  for  payment  on  the  evening  of  the  day  of 
the  trial  of  Mills  v.  Haddan,  and  the  witness  refiised  to 
pay  it,  having  had  notice  to  that  efiect.  [The  50/.  bill 
was  then  put  in,  it  was  dated  the  1st  of  January,  1827, 
and  drawn  at  two  months  after  date.]  The  witness  stat- 
ed^  that  the  bill  had  been  over-due  twelve  months,  when 
he  first  went  to  Mills.  On  his  cross-examination,  he  ad- 
mitted, that  he  might  have  said  on  the  former  trial  that 
MilU  stated  he  had  given  mtmeyfor  the  bill  to  a  friend  of 
Righy's;  and  he  allowed  that  Haddan  had  occasiooally 
been  in  trials,  troubles,  and  embarrassments,  arising  from 
his  good  nature.  On  his  re-examination,  he  said,  that 
Mills  seemed  to  know  that  Righy  had  run  away  from  his 
creditors,  and  was  gone  abroad. 

A  brother  of  Haddan  was  then  called,  and  stated  that 
he  saw  Righy  at  the  latter  end  of  July,  1827;  theSOf. 
bill,  having  become  due,  in  the  month  of  March,  previous; 
that  he  then  saw  the  bill  in  his  possession,  without  any 
indorsement  upon  it,  and  had  some  conversation  with  him 
about  it. 

Wilde f  Serjt.,  proposed  to  ask  the  particulars  of  the 
conversation,  Righy  being  the  holder  of  the  bill  unindors- 
ed after  it  had  become  due. 

Storks,  Serjt,  objected. 

Tin  DAL,  C.  J. — You  derive  title  under  this  party,  and 
what  he  says  is  evidence  against  you. 

Storks,  Serjt. — It  might  be  received  in  an  action  upon 
the  bill,  but  cannot  in  this  action,  which  is  for  a  malicious 
arrest*  The  learned  Serjeant  referred  to  the  cases  of  Ba* 
rough  V.  White  {a),  and  Smith  v.  De  Wruitz  (b). 


{n)  4  B.  &  C.  326;  6  D.  &  R.379;  and  2  C.  &  P.  8. 

(6)  R.  &M.  212. 


HILARY  TERM,  1  WILL.  IV. 

Kelly i  on  the  s^me  side. — The  question  is,  whether  this 
eyidence  is  admissible  in  an  action  for  malicious  arrest*  It 
might  be  evidence  to  prevent  a  recovery  on  the  bill.  But 
there  is  the  recordi  upon  that  part  of  the  case,  for  evidence 
in  the  present  action.  The  question  here  is,  as  to  malice 
or  want  of  probable  cause ;  and  nothing  passing  in  the  ab- 
sence of  the  defendant  can  be  evidence  upon  that  question. 

TiNDAL,  C.  J. — It  is  a  very  difficult  thing,  to  draw  that 
distinction.  It  is  the  same  question,  only  the  parties  are 
reversed.    I  do  not  exactly  see  the  ground  of  distinction. 

Kelly. — The  ground  of  distinction  is,  that  in  the  action 
on  the  bill,  the  rule  applies,  that  a  person  taking  a  bill.af- 
ter  it  has  become  due,  takes  it  subject  to  the  objections  to 
it,  and  therefore  such  declaration  may  be  evidence. 

WildCf  Seijt.,  contra. — It  is  not  enough  to  put  in  the 
judgment  The  universal  practice  is,  to  go  into  the  facts 
of  the  cause.  Whatever  was  good  evidence  in  the  action 
on  the  bill,  is  equally  good  evidence  here  on  the  question 
of  the  party's  right  to  recover.  The  judgment  shews  no 
right  of  action,  but  might  have  proceeded  on  a  variety  of 
grounds. 

TiNDAL,  C.  J. — The  judgment  alone  would  not  be  suffi- 
cient. I.  think  that  what  was  admissible  in  the  action  on 
the  bill,  is  admissible  also  in  the  present  action. 

The  witness  then  stated,  that  Righy  said  that  the  bill 
had  been  accepted  by  Haddan,  for  his  accommodation; 
but,  on  being  asked  to  produce  it,  said  that  he  could 
not  find  it. 

Storks,  Serjt.,  for  the  defendant. — It  is  said,  that  the  two 
bills  were  substituted  for  the  other,  and  that  we  had  no 
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right  to  arrest  on  the  first  bill.  There  is  no  proof  when 
the  two  bills  came  into  our  hands,  whether  we  had  them 
before  the  arrest  or  not.  They  were  bound  to  prove  duit 
we  had  them  before.  As  to  the  other  part  of  the  ease,  it 
contradicts  itself;  if  they  had  the  defence  they  rely  on, 
why  did  they  not  insist  upon  it,  and  not  offer  the  two  other 
bills.  It  is  not  the  course  for  people  to  discount  biUs  after 
they  become  due.  It  is  not  conformable  to  knowledge  of 
the  law,  nor  consistent  with  commercial  experience. 


TiNDAL,  C.  J.,  (in  summing  up)  said. — The  question 
you  have  to  try  b,  whether  the  present  plaintiff^  Haddan, 
Was  arrested  and  held  to  bail^  when  the  defendant  knew, 
at  the  time,  that  there  was  no  reasonable  or  probable 
cause  for  the  action.  The  groiuids  on  which  Haddan 
seeks  to  maintain  the  present  action  are  two:  the^itf, 
is,  that  Mills  held  him  to  bail  on  a  bill  which  he  had  ac- 
cepted for  the  accommodation  of  Righy^  and  that  this  bill 
never  came  into  Mills's  possession  till  long  after  it  became 
due.  Undoubtedly,  if  Mills  took  the  bill  when  it  was  over 
due,  there  was  the  same  right  of  defence  against  him,  as 
there  would  have  been  against  the  original  party;  and 
Mills,  therefore,  would  have  no  reasonable  or  probable 
cause.  The  second  ground  of  defence  is,  that,  before  the 
arrest,  which  was  on  the  3rd  of  December,  sometime  be- 
fore  (but  it  is  left  very  uncertain  on  the  evidence  when} 
Mills  had  received  two  biUs  for  251.  each,  instead  of  the  one 
bill  for  60/. ;  and  undoubtedly  if  he  did  receive  them  m  the 
mode  which  the  witness  has  stated,  provided  you  are  sa- 
tisfied they  came  to  his  hands  before  the  arrest,  he  cannot 
make  any  defence  to  this  action,  because  he  could  have  no 
right  to  recur  to  the  original  bill,  if  he  had,  as  a  considera- 
tion for  giving  time,  taken  two  other  bills  instead  of  it* 
With  respect  to  the  damages,  if  you  find  your  verdict  for 
the  plaintiff,  you  may  give  him  the  amount  of  the  extra 
costs  not  allowed  in  taxation,  and  some  moderate  compen- 
sation for  the  trouble  and  anxiety  occasioned  by  the  action. 
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With  regard  to  the  first  point,  it  appears  that  the  SOL  bSI 
became  due  in  the  month  of  March,  1827,  and  the  arrest 
did  not  take  place  till  so  long  after  as  the  3rd  of  Decem- 
ber, 1829.  The  plauitiff  *8  brother  says,  that  the  bill  in 
July  1837,  was  in  Righy's  possession  without  any  indorse- 
ment whatever.  It  is  for  you  to  say,  whether  you  believe 
this  or  not.  The  witness  Chreen  says,  that,  about  a  year 
ago.  Mills  shewed  him  the  bill  with  Righy's  indorsement 
on  it ;  now,  if  the  former  witness  is  correct,  this  indorse- 
ment must  have  been  put  on  long  after  it  ceased  to  be  a 
negotiable  instrument.  One  observation  to  be  made  on 
this  evidence  is,  that  the  first  demand  on  HLaddan  was 
made  about  a  year  ago.  '  Mills'  case  is,  that  he  obtain- 
ed the  bill  while  it  was  running,  and  yet  no  demand  was 
made  till  so  long  after.  On  the  other  hand,  the  question 
will  be,  whether  Haddan  knew,  when  he  gave  the  two  new 
bills,  that  Mills  had  received  the  other  bill,  after  it  be- 
came due;  because,  if  he  did,  it  would  be  a  strong  answer 
to  the  supposition  that  it  was  an  accommodation  trans- 
action at  all.  As  to  the  second  point,  it  appears  to  me, 
that  it  is  not  brought  home  to  the  defendant  with  suffi- 
cient accuracy;  at  least,  1  should  think  you  will  pause  be- 
fore you  will  decide  upon  that  ground.  The  question  is, 
whether  you  think  that  Mills  had  actually  got  these  two 
bills  in  his  possession  before  the  day  of  the  arrest.  It 
seems  that  they  bear  date  the  1st  of  June,  1829;  and  the 
first,  which  is  at  six  months,  became  due  upon  the  4th  of 
December.  There  is  no  evidence  on  the  part  of  the  plain- 
tifi^,  as  to  when  they  were  delivered.  I  do  not  see  how 
you  can  find  your  way  to  a  verdict  for  the  plaintiff*  on  the 
second  point,  unless  you  are  satisfied  that  the  bills  found 
their  way  into  the  defendant's  possession  before  the  first 
bill  became  due,  or  rather,  before  the  3rd  of  December, 
the  day  of  the  arrest.  These  are  the  two  propositions ; 
upon  finding  the  affirmative  of  either  of  which,  I  tell  you 
that  the  defendant  had  not  reasonable  or  probable  cause. 
If  you  think  either  of  them  is  proved,  then  you  will  find 
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for  the  plaintiff;  if  you  think  neither  of  them  is,  then  yoa 
will  find  for  the  defendant. 

Verdict  for  the  pUdntiff.    Damagea^-^TSiL 

Wilde,  and  Ruisett,  Seijts.,  and  Plaii,  for  the  plamtifil 

Storks,  Seijt.,  and  KeUy,  for  the  defendant. 
[AUomies— HortMiy  if  Co.,  and  Milk.'] 


Feb.  nh.  MoLLOY  V.  DeLVBS. 

In  an  action  by  ASSUMPSIT  on  a  bill  of  exchange  by  the  indorsee 
aga^^STac-    ®g*^"8*^  *^®  acceptor.     The  declaration  was  in  the  usual 

ceptorofabiU      form, 
of  exduuiffCf  it 

is  no  objection  It  appeared  that  the  bill  had  been  accepted  by  the  de- 
right  of  reoo-  '  fendant,  before  the  drawer  had  signed  his  name  to  it. 

▼ery,  that  tlie 
acceptance  ac- 

tuaUy  took  £•  Lawcs,  Scijt.i  for  the  defendant,  objected,  that,  ui»- 

the  drawei^a  der  these  circumstances,  the  plaintiff  could  not  recover, 

ed"aiflioIlj|h"'  ^^  ^^^  ground  of  variance.     The  bill  was  not  drawn  ac- 

thc  declaration  cording  to  the  custom  of  merchants. 

be  in  tlie  usual 
form,  viz.  that 

drawn,  tibe'de-  Jones,  Serjt.,  cofUra. — The  declaration  states  it  in  the 
*^°^*  ccented  ^^d*"*^*'?  ^^V*  ^*  *  rcqucst  by  the  drawer  on  the  drawee 
and  that  the       to  pay,  and  that  is  made  out. 

transaction  was 
according  to  the 

ch^u.  *^ATd  it  TiNDAL,  C.  J.— There  is  nothmg  but  the  word  after- 
is  not  necessary  fcards  that  can  create  any  doubt.     It  seems  that  the  ac- 

that  the  plain-  ,     .  . 

dff,  in  such  ac-  ceptor  has  the  bill  in  blank,  and  the  question  is,  whether 
ferVny  evi-  '  ^^  ^^^^  °^^  afterwards  adopt  it.  I  think  the  plaintiff  is 
dence,  to  shew    entitled  to  a  verdict,  but  I  will  give  leave  for  a  motion  to 

that  itis  the  . 

custom  of  mer-  the  Court,  for  a  nonsuit,  if,  on  looking  into  the  cases,  it 
transact  bud-      shall  appear  that  there  is  any  thing  in  the  objection. 

E,  Lawes,  Serjt. — 1  submit  that  the  plaintiff  must  give 
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proof  that  the  bill  was  drawn  according  to  the  custom  of 
merchants. 

T1NDAL9  C.  J. — I  think  that  what  is  proved  is  sufficient, 
unless  any  case  is  shewn  me  to  the  contrary.  The  bill  is 
proved  to  have  been,  after  it  was  accepted,  in  the  hands 
of  the  present  plaintiff. 

Verdict  for  the  plaintiff— 33/.  8s.  6d. 

Jones,  Serjt.,  and  Evans ,  for  the  plaintiff. 
E,  Lawes,  Serjt.,  for  the  defendant. 

[Attomies — MaUoy,  and  Brou^A/on.] 


In  the  ensuing  Easter  Term,  E.  Lowes,  Serjt.,  mention- 
ed  the  case,  pursuant  to  the  leave  given  at  the  trial,  and 
said,  that  no  previous  case  had  decided  the  precise  ques- 
tion ;  but  admitted,  that  there  were  cases  which  it  was  dif- 
ficult to  distinguish  upon  principle  from  that  before  the 

Court. 

Rule  refused. 

Vid€  CoUii  V.  Emmett,  1  H.  Bl.  313. 
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Adjourned  Sittings  at  Westminster,  after  HUary 

Term,  1831. 

BEFORE  MR.  JUSTICE  ALDER80N. 

(Who  sat  for  the  Lord  Chief  Justice.) 


Feb.  lOM.  Winter  r.  Hbnn. 

In  an  action  for  CrIM.  CON.  The  plaintiff,  better  known  by  the  name 
Miton"*'tS"''"*  of  Spring,  the  boxer,  and  champion  of  the  English  priie 
piainUff  wUi  be  ring,  kept  the  Castle  Tavern,  in  Holbom,  and  the  defend* 
verdict,,  unless  ant  was  a  hatter,  carrying  on  business  in  that  neighbour- 
wol^iee  a  ^^^^  ^he  plaintiff  and  his  wife  were  married  at  Here- 
party  to  his  own  ford,  in  the  year  1821,  and  then  came  to  London,  andli?- 

dishonour,  -     »        *         i  .         ■      T«r  i    a 

either  by  giving  M  for  two  years  in  liondon,  keepuig  nie  Weymouth  Amu; 
to^'^^fenr  After  this,  they  returned  to  Herefoid,  and  kept  the  Boodi 
conduct  herself  jj^i  ij^u  i^etB,  for  about  three  years,  and  then  came  to 

as  she  pleased  ^  ' 

with  men  gene-  Londou  again,  where  they  continued  to  reside;  and  ac- 
senUng'to^he'  cording  to  the  evidence  of  a  brother  and  sister-in4aw  of 
Sdluter^wtS'''  ^^  plamtiff,  and  two  or  three  other  witnesses,  at  each  of 
the  defendant,  these  places  livcd  Very  happily  together.  But  it  appear- 
totally  and  per^  ed,  that  the  wife  went  to  live  with  her  father  for  a  time 
up  aii"aie  fd-*"  while  they  were  at  Hereford,  in  consequence  of  some  dia- 
vantage  tobe  agreement;  but  the  witness  who  proved  thb,  denied  that 

derived  from        ^  ^ 

her  society.        he  had  any  recollection  of  her  being  turned  out  of  doors 

by  her  husband,  for  being  too  intimate  with  a  gendemao. 
It  also  appeared,  that  he  had,  in  London,  pushed  another 
gentleman  out  of  the  house,  and  said  that  he  had  put  bim 
under  the  pump  because  he  was  too  fond  of  his  wife.  With 
respect  to  the  elopement,  it  did  not  appear  with  whom,  if 
with  any  one,  Mrs.  Winter  left  her  husband's  house,  but 
it  was  proved,  that,  on  the  27th  of  August,  1830,  the  de- 
fendant called  at  the  Mulberry  Tree  piiblic-house  at  Step- 
ney, between  10  and  1 1  in  the  morning,  alid  ordered  some 
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refreshment,  and  said  that  he  e^^pected  a  lady  would  be 
with  him  in  about  an  hour.  About  that  time  he  came 
again  and  the  plaintiff's  wife  with  him  in  a  gig,  they  dined 
at  the  house.  Towards  evening,  the  weather  became  very 
wet,  and  they  went,  as  they  said,  to  a  friend's  house,  but 
retunied,  saying  the  house  was  so  full  they  could  not  sleep 
there.  After  some  difficulty,  they  were  allowed  to  sleep 
at  the  Mulberry  Tree,  the  defendant  saying  of  the  phnn- 
tiflTs  wife — **  She  is  a  married  lady  and  will  put  up  with 
anything,  she  will  sleep  in  the  children's  bed."  They  slept 
together  that  night,  and  the  plaintiff's  wife  remained  there 
till  the  8th  of  September,  the  defendant  coming  and  being 
with  her  for  some  time  every  day,  in  the  bed  room,  but 
not  sleeping  with  her  after  thd  first  night.  The  day  be- 
fore she  lefl  the  Mulberry  Tree,  the  plaintiff  came  there 
in  a  gig,  with  a  gentleman.  She  came  down,  and  seeing 
him,  said — "  Hullo  Winter,  what  brought  you  here?  "  He 
made  no  reply,  but  remained  an  hour  in  the  house,  and 
then  went  away. 

Taddffy  Serjt.,  for  the  defendant. — ^The  plaintiff  is  to 
have  compensation  for  what  he  has  lost,  and  if  he  has  lost 
nothing,  he  is  entitled  to  nothing.  It  goes  not  only  to  the 
damages,  but  to  the  action;  because  the  ground  of  the  ac- 
tion is,  the  loss  of  comfort  and  assistance. 

On  the  part  of  the  defendant,  a  letter  written  by  the 
plaintiff  to  his  wife,  was  put  in  and  read.  It  was  dated 
July  26th  and  was  as  follows: — 

'*  After  receiving  your  farewell  letter,  I  was  rather  sur- 
prioed  at  receiving  another  from  you.  As  far  as  regards 
your  seeking  that  kindness  from  strangers,  which  I  deny 
you,  you  seeked  their  favours  when  you  had  me  to  fly  to» 
therefore  I  do  not  wonder  at  your  doing  so  now.  You  say, 
you  will  bid  adieu  to  England  and  deception;  had  you 
bid  adieu  to  deception,  you  would  not  have  been  now  in  a 


CASES  AT  NISI  PRIUS, 

situation  to  bid  adieu  to  England.     But  whosoeyer  may 
be  the  partner  of  your  flighti  I  hope  he  will  make  you 
more  happy  than  I  have  been  for  a  long  time,  or  ever  shall 
be.    You  say  I  had  been  too  hasty  in  forming  conclusions 
as  to  your  conduct.     I  cannot  have  been  ver}'  hasty  about 
it.    It  is  now  more  than  five  years  since  I  found  you  out 
at  Hereford,  besides  many  since,  and  now  I  can  hear  of 
many  before.    That  does  not  seem  very  hasty,  for  I  was 
in  hopes  you  would  see  it  before  it  was  too  late.     Unhap- 
pily for  you  and  me,  you  seem  to  think  the  only  thing  you 
have  done  wrong  is  leaving  your  home.     That  was  entire- 
ly wrong,  but  when  you  had  an  appointment  you  never 
broke  your  word.    I  do  not  wonder  at  your  not  going  to 
Hancock's  when  you  left  home,  as  the  big  house  in  Soho 
Square  is  nearer  and  much  more  suitable  for  the  purpose. 
You  know  the  rules  better  than  I  do.     You  say  that  you 
have  no  money;  what  business  has  your  father  with  the 
money?  You  committed  the  robbery,  and  should  not,  by 
him,  be  deprived  of  the  plunder.     Was  I  ever  so  inclined 
to  send  you  any  thing,  you  prevent  me  doing  so.     I  could 
not  send  it  in  a  letter,  nor  would  I  send  it  to  that  infa- 
mous old  hag  at  the  building,  where  I  know  you  do  not  live, 
nor  have  not  for  so  long  a  time.    As  for  your  mother's 
rings,  I  do  not  know  where  to  find  them,  or  I  would  send 
them,  however  unworthy  you  may  be  of  such  a  mother. 
Were  she  alive  now,  to  see  her  daughter  in  such  a  situa- 
tion, she  would  say,  you  are  unworthy  of  her  knowledge. 
The  reason  you  give  in  not  meeting  your  uncle  tells  me 
very  plain  what  your  feelings  are,  as  to  me  personally,  on- 
ly for  pecuniary  feelings;  or,  had  you  ever  wished  to  have 
seen  me  again,  I  should  have  thought  there  could  not  have 
been  a  better  or  more  proper  opportunity  than  to  have 
seen  me  in  the  presence  of  your  imcle;  but  I  assure  you 
that  it  was  not  intended  either  by  him  or  me  that  I  should 
be  there.     You  begged  of  me  to  allow  you  to  explain 
yourself,  but,  to  my  great  surprise,  you  have  never  at- 
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tempted  it.  As  yet,  you  say,  you  are  living  in  seclusion, 
but  I  know  more  than  you  wish*  I  am  sure,  if  you  had 
ever  wished  to  have  seen  me  again,  you  should  not  have 
kept  one  thing  from  me  whether  it  was  for  or  against  your« 
self;  but  of  many  questions  you  answered  two,  but  not  ac- 
counted where  you  slept,  or  where  you  have  been  since 
you  have  left  the  buildings;  though,  was  I  so  inclined,  I 
could  walk  from  my  door  to  where  you  are,  blindfolded 
almost.  I  should  like  to  know,  if  your  father  have  got  the 
greatest  part  of  your  money,  and  he  only  sent  you  10^., 
how  you  live  and  pay  rent.  But  I  suppose  your  hackney 
coach  friend  provides  you  with  all  you  want.  Postscript. 
I  find  you  are  as  fond  of  hackney  coach  friends  now,  as 
you  used  to  be  formerly  of  a  stage  coach  friend;  all  the 
difference  is,  that  you  used  to  go  and  see  him,  this  comes 
to  see  you.** 

Wilder  Serjt,  in  reply. — No  topics  have  been  urged  for 
the  defendant,  which  make  the  duty  of  the  plaintiff's  coun- 
sel at  all  painful.  There  is  nothing  which  reflects  dis- 
grace upon  the  plaintiff.  As  far  as  good  conduct  and 
good  feeling  are  concerned,  he  stands  without  exception. 
The  letter  produced  was  written  at  a  period  the  most  im- 
proper to  be  selected.  It  was  written  in  answer  te  a  let- 
ter sent  by  the  guilty  wife,  to  induce  him  either  to  take 
her  back,  or  to  give  her  pecuniary  assistance.  It  was 
written  under  the  influence  of  wounded  feelings,  at  a  time 
when  she  had  left  her  home,  as  he  thought,  for  ever.  Peo- 
ple, at  such  a  time,  pour  in  their  accounts  of  all  that  they 
have  heard  about  the  wife;  and,  taking  the  whole  letter 
together,  it  proves  not  that  the  plaintiff  had  found  out  and 
knew  of  himself  the  facts,  but  that  others  had  just  then  told 
him  of  them.  His  conduct  in  the  transaction  as  to  the  pump 
was  quite  proper;  according  to  the  evidence,  it  only  ap- 
pears that  the  gentleman  was  fond  of  his  wife,  and  not  that 
he  had  ever  been  intimate  with  her.     If  the  facts  in  the 
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letter  were  true  to  the  piaintifF's  knowledge,  they  migfat 
have  been  proved.  If  her  general  oonduct  had  been  bad, 
they  m^bt  have  caUed  numy  witnesses  to  prove  it  so.  It 
does  not,  as  is  said  on  the  part  of  the  defendant,  go  to  the 
action.  The  misconduct  of  the  wife  will  not  entitle  the 
defendant  to  a  verdict,  unless  indeed  the  husband  as»iit« 
ed  to  it;  and  there  is  no  pretence  for  that  in  this  case. 

AmERaON,  J.,  (in  summing  up),  said. — ^There  are  two 
questions  in  this  case : — First,  whether  the  defendant  is  en- 
titled to  the  verdict  or  not;  and,  MeeamUy,  if  he  is  not,  and 
the  plaintiJBPis;  then,  what  amount  of  damages  ought  to  be 
given.    I  apprehend  the  law  to  be  that  the  plaintiff  wiO 
be  entitled  to  recover,  uidass  he  has,  in  some  degree,  bees 
a  party  to  his  own  dishonour,  either  by  giving  a  general 
licence  to  his  wife  to  conduct  herself  as  she  pleased  with 
men  generally,  or  by  assenting  to  the  particular  act  of 
adultery  with  this  defendant,  or  by  having  totally  and  per- 
manently given  up  all  the  advantage  to  be  derived  from 
her  society.     If  you  should  be  of  opinion  that  the  plain- 
tiff has  done  any  of  these  three  things,  then  the  defend- 
ant will  be  entitled  to  your  verdict.    With  respect  to  dam- 
ages, if  you  are  of  opinion  that  the  plaintiff  *s  wife  would 
be  of  no  service,  but,  on  the  contrary,  a  disservice  to  him- 
self and  his  children,  in  that  case,  a  smaU  amount  of  dam- 
ages will  be  sufficient.    From  the  letter,  it  does  not  seem 
that  the  plaintiff  has  misconducted  himself.    And  it  doei 
not  appeaar  to  me,  that  any  amount  of  damages,  however 
small,  will  be  any  reflection  upon  him;  because^  though 
he  has  conducted  himself  wkh  the  utmost  proprietyt  yet 
he  may  have  lost  a  wife  who  was  worth  nothing.    In  the 
letter,  he  speaks  about  having  found  her  out  at  HerefiMdf 
five  years  ago;  and  it  seemed,  from  the  way  in  which  the 
brother  gave  his  evidence,  that  he  also  had  heard  some- 
thing about  it.    There  is  a  part  of  this  lettes  whidi  may 
ako  be  material  for  you,  when  ymi  are  oonsidering  wbe- 
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ther  the  plaintiff  had,  at  the  Ume,  when  he  wrote  it,  ^  ^^^- 
and  before  the  adultery  with  the  defendant,  permanently 
given  up  all  intention  of  liyiag  with  his  wife;  becauae,  if 
he  bad,  it  seems  to  me,  (and  if  I  am  wrong  I  may  be  set 
right  hereafter),  that  he  cannot  set  up  the  loss  of  what  he 
had  voluntarily  relinqaished  as  the  ground  of  a  claim  for 
compensation.  If  you  thmk  that  this  letter  was  a  perma- 
nent giving  up  of  the  society  of  his  wife,  before  the  act  of 
adultery  with  the  defendant,  then  you  will  find  your  ver- 
dict for  the  defendant;  if  you  do  not  think  so,  then  you 
will  find  your  verdict  for  the  plaintiff,  with  such  damages 
as  you  think  a  person  who  has  written  such  a  letter  is  en- 
titled to  claim  from  a  Jury  of  the  country,  for  the  loss  of 
his  wife. 

Verdict  for  the  plaintiff. — Damages,  150lA 

WildCf  and  JomeSy  Seijts*,  and  Jttttfce,  for  the  plain- 
tiff. 

Toddy f  Serjt,  and  C  PhiUipSf  for  the  defendant, 
f  Attornies—  ■  ■  and  .] 


Calcraft,  Esq.*  v.  The  Earl  of  Harborough* 

C/RIM.  CON.  The  plaintiff  was  a  captain  in  the  army.  Held,  in  «n  ac- 
who,  on  the  10th  of  November,  1829,  was  married  to  Miss  ***»"  **'  *^"*- 
Emma  Love,  the  actress,  who,  at  the  time,  was  living  with  tion,  it  was  not 
ber  mother  in  Burton  Crescent.  The  marriage  took  place  fence,  but  only 
at  St.  Pancras  Church,  without  the  knowledge  of  die  mo-  '^^'Xt"^ 
ther,  the  lady  being  attended  only  by  her  maid  servant,  the  plaintiff  hmv- 

ins  muned  sn 

After  the  ceremony,  the  plaintiff  walked  with  his  wife  as  actren,  oonoed- 
far  as  Burton  Street,  on  her  way  home,  and  then  left  her  from hnmo^ 
to  go  into  the  country  on  military  duty,  according  to  pre-  J^dom'iawWi 

wife,  iMit  mffer- 
ed  fail  wife  to 
remain  living  with  her  mother  as  if  she  were  a  single  woman,  and  allowed  her  to  continue  her  the- 
atrical perfiMrmances  in  her  maiden  name. 
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vious  arrangement.  He  returned  to  London  for  a  few 
CAioRAn  ^^y^9  about  five  weeks  after,  and  visited  her  for  a  short 
«u  »  ,  «     time,  and  he  also  visited  her  when  she  was  at  Bristol    In 

Td6  ififtn  of 

Hariorough.  the  month  of  July,  18S9,  Mrs.  Love  and  her  daugh- 
ter went  to  Nottingham  for  theatrical  purposes,  and  pat 
up  at  the  Black's  Head  Inn,  where  they  arrived  on  a 
Tuesday.  On  the  following  Saturday,  the  defendant, 
Lord  Harborough,  who,  it  appeared,  had  been  a  visit- 
or at  Mrs.  Love's  house  in  London,  and  had  made  pre- 
sents to  her  daughter,  came  to  the  Inn,  and  Mrs.  Love 
and  her  daughter  dined  with  him  in  his  room.  In  the 
evening  of  that  day,  Mrs.  Calcraft  directed  her  maid  to 
pack  up  a  box  for  her,  but  without  assigning  any  reason. 
Soon  after,  she  was  missed,  and  it  was  subsequently  as- 
certained, that  she  went  with  the  defendant,  in  his  car- 
riage, to  his  seat  in  the  neighbourhood,  where  she  remain- 
ed with  him  for  a  considerable  time,  and  was  delivered  of 
a  child.  The  female  servant  who  proved  these  facts  said, 
that  the  plaintiff  and  his  wife  seemed  very  fond  of  each 
other,  he  seemed  very  attentive,  and  she  was  very  kind. 
It  appeared  that  Mrs.  Love  was  not  made  acquainted  with 
her  daughter's  marriage  previous  to  the  elopement  with 
the  defendant;  and  that  Mrs.  Calcraft  continued  to  per- 
form as  usual  at  the  theatre,  in  her  maiden  name.  Some 
of  her  letters,  written  to  her  husband  when  he  was  absent, 
on  duty,  were  read,  .to  shew  her  affection  for  him.  One 
of  them  conunenced  as  follows: — ''  With  great  heaviness 
of  heart,  my  ever  dearest  Granby,  I  sit  down  to  write, 
&c.,  ftc."  It  appeared,  that,  on  two  occasions  after  the 
marriage,  the  plaintiff  and  the  defendant  were  in  Mrs. 
Love's  house  together,  but  in  different  rooms. 

Taddjf,  Serjt.,  for  the  defendant. — The  Courts,  in  mo- 
dem times,  have  held,  that  the  very  foundation  of  an  ac- 
tion of  this  kind  is  the  loss  of  the  comfort,  fellowship, 
and  assistance  of  the  wife.  Now,  trying  the  question 
by  this  test,  has  the  plaintiff,  in  this  case,  entitled  him- 
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self  to  maintain  this  action  ?  What  comfort,  fellowship,  or 
assistance  has  he  lost.    Tlie  marriage  was  never  commu-      CALcaAn 
nicated  to  Mrs.  Love.     If  it  actually  took  place,  or  if  the     ^^  g^^i  ^f 
plaintiff  meant  to  treat  the  lady  as  his  wife,  what  possible   Uabmokovqb. 
reason  could  there  be  for  this?  The  female  servant  was 
trusted ;  and  why  should  not  the  mother  have  been  trust- 
ed also?  The  mother  could  have  no  reason  for  discourag- 
ing the  attentions  of  Lord  Harborough,  or  any  other  man, 
as  she  did  not  know  that  her  daughter  was  a  married  wo- 
man.    The  plaintiff  left  his  wife  in  London,  exposed  to 
the  attractions  and  temptations  of  a  theatre,  without  giv- 
ing her  the  protection  of  her  mother's  counsel;  and  what 
right  has  he  to  ask  for  damages  under  such  circumstan- 
ces? I  submit,  with  confidence,  that  this  is  not  the  sort  of 
legitimate  connection  which  the  laws  of  this  land  are  in- 
tended to  protect.    It  is  a  spurious  kind  of  connection,  in 
which  the  husband  takes  all  the  advantage  of  personal 
gratification,  without  incurring  any  of  the  disadvantages 
of  acknowledging  his  wife  publicly. 

TiNDAL,  C.  J.  (in  summing  up),  said — The  marriage 
has  been  proved,  and  it  may  fairly  be  inferred  from  the 
evidence  that  the  adulterous  intercourse  has  taken  place ; 
the  only  question,  therefore,  is  a  question  of  damages.  Cases 
of  this  description  vary  very  much.  There  certainly  ap- 
pears in  this  case  to  have  been  less  of  that  intercourse  be- 
tween husband  and  wife,  to  compensate  for  the  loss  of  which 
suits  of  this  description  are  instituted,  than  I  ever  met  with 
in  any  case  before.  You  may  consider,  in  estimating  the 
damages,  how  far  the  plaintiff  interfered  to  protect  his 
wife  from  the  temptations  to  which,  by  her  profession,  she 
was  exposed.  You  may  also  consider  whether  the  de- 
fendant knew  that  she  was  a  married  woman,  or  might 
conclude  that  she  was  still  single,  and  attending  as  an  ac- 
tress at  the  theatre.  It  seems  that  he  had  visited  her  be- 
fore the  plaintiff  had  any  acquaintance  with  her,  and  had 
made  her  presents;  and,  what  is  singular  enough,  he  was 

VOL.  IV.  h  h 
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1881.  allowed  to  visit  her  at  her  mother's  house  after  the  mar^ 
Ca&cravt  ^ge;  and  what  struck  me  very  much  was,  the  improprie- 
».  J?'     .     ty  of  both  parties  beinir  allowed  to  be  in  the  house  at  one 

The  Earl  of        f  .        .  .  .     .  * 

Harborovob.  time,  in  diflferent  rooms.  Looking  at  the  description  of 
the  injured  party « looking  to  the  degree  ofafieetioii  or 
attachment  that  can  be  supposed  to  have  existed  between 
the  parties^  and  looking  also  at  the  conduct  of  the  defend* 
sjkt,  it  is  for  you  to  say  what  damages,  under  such  cir- 
cumstances, the  husband  is  entitled  to. 

Verdict  for  the  plaintiff.     Damages — 100/. 

Denman,  A.  G.,  Andrews,  Serjt.,  and  Busby,  for  the 
plaintiff. 

Taddtf,  Wilde,  and  V.  Lowes,  Serjts.,  for  the  defend- 
ant. 

[AttornieB^IF.  Lake,  and  TewuaU  if  Co.^ 


Adjourned  Sittings  in  London,  after  ffilary 

Term,  1831. 


Eyre  v.  Norsworthy. 

X  HE  declaration  stated,  that  the  defendant,  on  the  12th 
July,  1830,  assaulted  the  plaintiff,  and,  "  with  great  force 
and  violence^  cast  and  threw  to,  at,  and  against  the  plain- 
tiff, a  certain  stone  and  missile,  and  thereby  and  there- 
with gave  and  struck  the  plaintiff  a  violent  blow  on  his 
^^'and  radan-  '*^®»  forehead,  and  head,  and  grievously  lacerated,  bruis- 
gered  it,  for  Oie  ed,  and  wounded  the  plaintiff,  in  and  upon  his  face,  fore- 

porpoie  of  mak-  ar  ^  sr  w 

ing  him  let  go,    head>  and  head,  and  then  and  there  gave  and  struck  the 

unieaelt  waiDOt 

poaiible  either 

at  the  time  or 

before  the  immediate  pinch  of  the  danger,  to  adopt  any  other  mode  for  the  pnrpoae. 


Feb.  15M. 

A  captain  of  a 
•hip  is  not  Jus- 
tified in  throw- 
ing a  stone  at 
a  person  in  a 
boat,  who  has 
fastened  it  to 
the  ship,  and 
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plaintiflTa  great  many  other  violent  blows  and  strokes,  and 
knocked  him  down,  &c.*'  The  second  count  charged  the 
defendant  with  having  beat,  bruised,  wounded,  lacerated, 
and  ill-treated  the  plaintiff. 

The  defendant  pleaded,  first,  not  guilty,  and  then,  two 
special  pleas  (a),  justifying  the  throwing  of  the  stone  as  a 


(a)  These  pleas  being  of  rather 
a  novel  description,  and  not  to  be 
found  in  the  printed  collection^ 
we  have  thought  right  to  insert 
them  here — 

And  for  further  plea  in  this  be- 
half, as  to  the  assaulting  the  plain- 
tiff, in  the  said  first  count  of  the 
declaration  mentioned,  and  cast- 
ing and  throwing  to,  at,  and 
agunst  him,  the  said  stone  and 
missile  in  that  count  also  men- 
tioned, and  thereby  giving  and 
hitting  him  the  said  blotv  in  the 
said  first  count  mentioned,  and 
lacerating,  bruising,  and  wound- 
ing him,  and  knocking  him  down, 
as  in  that  count  inentioned,  by 
>  the  defendant  above  supposed  to 
have  been  done,  he,  the  defendant, 
by  leave  of  ^he  Court  here  to  him 
for  this  purpose  first  granted,  ac- 
cording to  the  form  of  the  statute 
in  such  case  made  and  provided, 
says,  that  the  pliuntiff  ought  not 
to  have  or  maintiun  his  aiforesidd 
action  thereof  against  him,  be- 
cause he  says,  that,  before  and  at 
the  siud  time  when  &c.,  in  the  said 
first  count  mentioned,  he,  the  de- 
fendant, was  the  master  and  com- 
mander of  a  certain  large  ship  or 
vessel,  called  the  John,  which  ship 
.  or  vessel  was  then  sailing  and  pro- 
ceeding in  the  river  Thames,  on  a 
certain  voyage,  from  Manilla,  in 
parts  beyond  the  seas,  to  the  port 
of  London.    And  the  defendant 


further  says,  that,  just  before  the 
said  time  when  &c.,  in  the  said 
first  count  mentioned,  to  wit,  on 
the  day  and  year  in  that  count 
mentioned,  the  plaintiff  wrongful- 
ly and  unlawfully,  without  the  li- 
cence or  consent,  and  agunst  the 
will  of  the  defendant!  fastened 
and  attached  a  certain  boat,  in 
which  he  the  plaintiff  then  was,  to 
the  stem  of  the  said  ship  or  ves- 
sel, by  a  certain  rope,  whereby  the 
progress  of  the  sfud  ship  or  vessel 
was  not  only  greatly  retarded  and 
impeded,  but,  owing  to  the  state 
of  the  wind,  and  of  the  current 
and  tide  of  and  in  the  said  river 
Thames,  the  safety  of  the  said 
ship  was  greatly  endangered.  And 
the  defendant  further  says,  that 
he,  before  the  sud  time  when 
&c.,  repeatedly  civilly  requested 
the  plmntiff  to  loose,  detach,  and 
cast  off  the  said  boat  from  the 
sud  ship,  which  the  plaintiff  re- 
fused to  do.  And  the  defendant 
further  says,  that,  by  reason  of  the 
height  of  the  sud  ship,  and  of  her 
then  being  under  weigh,  and  sail- 
ing and  proceeding  rapidly  in  the 
said  river,  on  her  said  voyage,  the 
rope  whereby  the  said  boat  was 
fastened  and  attached  to  the  said 
ship,  could  not  be  reached  so  as 
to  have  enabled  the  defendant  or 
any  other  mariners  or  persons  on 
board  the  sud  ship  to  unloose  or 
cut  the  6ame>  nor  could  the  piain- 
l2 
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necessary  act  to  cause  the  plaintiff  to  loosen  a  boat  of  hii, 
which  he  had  fastened  to  a  ship,  of  which  the  defendant 


NORtWORTBT. 


tiff^  or  the  said  boat,  or  the  rope 
by  which  the  same  was  fastened 
and  attached  to  the  said  ship,  be 
reached,  so  as  to  ha?e  enabled 
the  defendant,  or  any  of  the  crew, 
or  mariners  or  persons  on  board 
the  said  ship,  to  detach  and  cast 
off  the  said  boat  from  the  sud 
ship,  nor  had  the  defendant  any 
means  of  causing  the  plaintiff  to 
loosen  or  detach  the  said  boat 
from  the  sud  ship,  but  by  casting 
or  throwing  some  missile,  at  or 
against  him.  And  the  pldntiff 
having  so  refused,  and  continmng 
to  refuse,  to  loosen,  detach,  or 
cast  off  the  said  boat  from  the 
■dd  ship,  he,  the  defendant,  in  or- 
der to  cause  the  plaintiff  to  loos- 
en, detach,  and  cast  off  the  said 
boat  from  the  said  ship,  at  the 
sud  time  when  &c.,  cast,  flung, 
and  threw  the  said  stone  in  the 
said  first  count  mentioned,  being 
a  stone  of  moderate  use,  at  and 
agidnst  the  plidntiff,  as  he  lawful- 
ly might,  for  the  cause  aforesaid. 
And  he  further  says,  that  if  the 
said  plaintiff  was  cut,  wounded, 
bruised,  lacerated,  or  knocked 
down  by  the  said  stone,  it  was  oc- 
casioned by  his  so  wrongfuUy  and 
unlawfully  fisstening  and  attach- 
ing, and  continuing  fastened  and 
attached,  the  said  boat  to  the  said 
ship,  and  refusing  to  loosen,  de- 
tach, or  cast  off  the  same  from 
the  said  ship,  although  so  request- 
ed so  to  do,  and  on  the  necessary 
endea?our  to  cause  the  said  plain- 
tiff to  loosen,  detach,  and  cast  off 
the  said  boat  from  the  sud  ship, 
wUch  are  the  same  supposed  as- 


saults and  treapasses  in  the  intro- 
duction of  this  plea  mentioned, 
and  whereof  the  pluntiff  has  above 
thereof  compluned  against  him; 
without  this,  that  he  the  said  de- 
fendant was  or  is  guilty  of  the  as- 
saults and  trespasses  afbreaud,  at 
London  aforesaid,  in  the  parish  of 
St  Mary-le-bow,  in  the  ward  of 
Cheap,  or  elsewhere  than  in  the 
river  Thames  aforesaid ;  and  this 
he,  the  said  defendant,  is  ready  to 
verify:  wherefore  he  prays  Judg- 
ment if  the  plaintiff  ought  to  have 
or  muntun  his  aforesaid  action 
thereof,  against  him  &c.  And  for 
a  further  plea  in  this  behalf,  as  to 
the  assaulting  the  plaintiff  in  die 
said  last  count  mentioned,  and 
striking,  bruising,  and  ill-treat- 
ing him  in  that  count  also  men- 
tioned, and  by  the  said  defendant 
above  supposed  to  have  been 
done,  he,  ttit  defendant,  by  like 
leave  of  the  Court  here  for  this 
purpose  first  granted,  according 
to  the  form  of  the  statute  in  such 
case  made  and  provided,  says, 
that  the  plaintiff  ought  not  to  have 
or  muntain  his  aforesud  action 
thereof,  against  him,  because  he 
sa3rs,  that,  before,  and  at  the  time 
when  &C-,  in  the  sdd  second  count 
mentioned,  he,  the  defendant,  was 
the  master  or  commander  of  a 
certun  other  large  ship  or  vessel, 
called  the  John,  which  last-men- 
tioned ship  or  vessel  was  then  sail- 
ing in  the  river  Thames,  afore- 
sud, on  a  certun  voyage  from 
Manilla,  in  parts  beyond  the  seas, 
to  the  port  of  London.  And  the 
defendant  further  says,  that,  Juit 
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was  captaiiii  and  which  was  impeded  in  its  progress  up 
the  river  Thames,  and  exposed  to  risk  and  danger  in  con- 


before  the  time  when  &e.y  in  the 
said  Ust  coimt  mentioned,  to  wit, 
on  the  day  and  year  in  that  count 
mentioned,  the  plaintiff  wrong- 
fully and  unlawfully,  without  the 
licence  or  consent,  and  a^unst 
the  will  of  the  defendant,  fasten- 
ed and  attached  a  certun  boat,  in 
which  the  plaintiff  then  was,  by 
a  certain  rope,  to  the  stern  of  the 
said  last-mentioned  ship  or  vessel, 
whereby  the  progress  of  the  said 
last-mentioned  ship  or  vessel  was 
not  only  greatly  retarded  and  im- 
peded, but,  owing  to  tiie  state  of 
the  wind,  and  of  the  current  and 
tide  of  and  in  the  said  river 
Thames,  the  safety  of  the  said  last- 
mentioned  ship  was  greatly  en- 
dangered. And  the  defendant  fur- 
ther says,  that  he,  before  the  said 
time  when  &c.,  civilly  requested 
the  plaintiff  to  loose,  detach,  and 
cast  off  the  said  last-mentioned 
boat  from  the  said  last-mentioned 
ship,  which  the  pldntiff  refused 
to  do.  And  the  defendant  further 
says,  tiiat,  by  reason  of  the  height 
of  the  said  ship,  and  of  her  then 
being  under  weigh,  and  suling 
and  proceeding  rapidly  in  the  said 
river,  on  her  said  voyage,  the  rope 
whereby  the  sud  boat  was  fasten- 
ed and  attached  to  the  said  ship, 
could  not  be  reached,  so  as  to  ena- 
ble the  defendant,  or  any  of  the 
mariners  or  persons  on  board  the 
said  last-mentioned  ship,  to  loose 
or  cut  the  same,  nor  could  the 
plaintiff  or  the  said  boat  be  reach- 
ed, so  as  to  have  enabled  the  de- 
fendant or  any  of  the  persons  on 
board  of  the  said  last-mentioned 


ship,  to  loose,  detach*  or  cast  off 
the  said  last-mentioned  boat  from 
the  said  last-mentioned  ship,  nor 
had  the  defendant  any  means  to 
cause  the  plaintiff  to  loose,  de- 
tach, or  cast  off  the  sud  last-men- 
tioned boat  from  the  said  last- 
mentioned  ship,  but  by  casting 
or  throwing  down  some  missile 
at  or  against  lum;  and  the  phun- 
tiff  having  so  refused  to  loose,  de- 
tach, or  cast  off  the  said  last-men- 
tioned boat  from  the  said  last- 
mentioned  ship,  and  continuing 
to  refuse  to  detach  or  cast  off  the 
said  boat  from  the  said  ship,  he 
the  defendant,  in  order  to  cause 
the  pliuntiff  to  loose,  detach,  and 
cast  off  the  said  last-mentioned 
boat  from  the  said  last- mentioned 
ship,  at  the  said  time  when  &c., 
cast  or  flung  a  certain  small  stone 
at  and  against  the  plaintiff,  as  he 
lawfully  might,  for  the  cause 
aforesaid,  which  struck  against 
the  plaintiff  and  a  littie  bruised 
him.  And  the  defendant  further 
says,  if  the  plaintiff  was  hurt  or 
injured  thereby,  it  was  occasioned 
by  his  so  wrongfully  and  unlaw- 
fully fastening  and  attaching,  and 
continuing  fastened  and  attached 
the  said  boat  to  the  said  ship,  and 
refunng  to  loosen,  separate,  or 
detach  the  same  from  the  sud 
ship  when  requested  so  to  do,  and 
in  the  necessary  endeavour  of  the 
defendant  to  cause  the  plaintiff  to 
loosen  and  separate,  detach  and 
cast  off  the  said  boat  from  the 
sud  ship;  which  are  the  said  sup- 
posed assault  and  trespasses  in 
the  introduction  to  this  plea  men- 
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sequence  of  the  pUunti£r8  boat  being  so  fastened  to  it.  Re* 
plication — De  infurid. 

It  appeared,  that,  on  the  ISth  of  July,  a  ship,  called  the 
John,  of  464  tons,  (of  which  the  defendant  was  master), 
was  coming  up  the  river  Thames  to  St.  Katherine's  Docks 
laden,  and  towed  by  a  steamer,  when  several  boats,  the 
plaintiff's  among  the  number,  were  fastened  to  the  atem  of 
the  vessel,  for  the  purpose  of  getting  conveyed  expeditious- 
ly along.  The  defendant,  finding  that  the  progress  of  the 
vessel  was  retarded,  and  that  the  boats  caused  it  to  sway, 
and  prevented  it  from  answering  the  helm  properly>  and 
fearing  that  the  effect  would  be  the  running  it  ashore, 
ordered  the  persons  in  the  boats  to  disengage  them,  and, 
for  the  purpose  of  compelling  them  to  do  so,  threw 
from  the  ship  a  stone,  which  struck  the  plaintiff  on  the 
head,  and  wounded  him.  There  was  contradictory  evi* 
dence  as  to  the  conduct  both  of  the  plaintiff  and  defend- 
ant, the  witnesses  on  the  part  of  the  plaintiff  swearing 
that  his  boat  was  actually  loosed  at  the  time  the  stone  was 
thrown ;  and  those  on  the  part  of  the  defendant  swearing, 
that  it  was  not  loosed,  and  that  the  defendant  did  not 
throw  the  stone  till  after  he  had  several  times  desired  the 
boats  to  be  unloosed,  and  the  plaintiff  had  used  very  abus* 
ive  language.  It  appeared  that  the  stern  of  the  vessel 
was  much  too  high  for  any  one  on  board  the  vessel  to  cut 
the  ropes,  and  that  it  would  have  been  very  difficult  at 
the  time  to  have  lowered  any  persons  for  the  purpose  of 
doing  so.  It  also  appeared  that  it  was  a  general  practice 
for  boats  to  be  fastened  a-stern  of  vessels  coming  up  the 


tiuued,  whereof  the  plaintiff  has 
above  thereof  complained  against 
him;  without  this,  that  he  the  de- 
fendant was  or  is  guilty  of  the 
assaults  and  trespasses  aforesaid, 
at  London  aforesaid,  in  the  parish 
of  J^aint  Mary-le-bow,  in  the  ward 
of  Cheap,  or  elsewhere  than  in  the 


river  Thames  aforesaid.  And  thiSi 
he,  the  defendant,  is  ready  to  ve- 
rify: wherefore  he  prays  judgment 
if  the  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  there- 
of against  him. 
(Signed)  T^pma8  Wilde. 
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river,  and  that,  in  general,  objection  was  not  made  to  the 
practice*  btee 


TiNDAL,  C.  J.  (in  summing  up),  after  stating  the  spe- 
cial pleas,  said — The  point  which  you  have  to  consider  is 
this,  was  the  act  done  by  the  defendant,  absolutely  neces- 
sary in  order  to  cause  the  boat  to  be  cast  off.  The  law 
allows  a  person,  when  a  trespass  is  committed  upon  him, 
to  protect  himself  without  unnecessary  violence.  In  all 
the  cases  in  which  such  pleas  of  justification  are  used,  the 
means  are  to  be  such  as  would,  in  their  natural  and  ordi- 
nary course,  produce  the  effect.  Now,  what  necessary  con- 
nection is  there  between  the  throwing  of  a  stone,  and  the 
casting  off  of  a  rope?  On  the  contrary,  the  throwing  of 
the  stone  might  have  disabled  the  man  from  doing  the 
very  thing  which  it  was  intended  to  effect.  There  is  no- 
thing in  the  mere  act  of  throwing  the  stone  which  tends 
necessarily  to  produce  the  effect  of  casting  off  the  rope. 
It  does  not  appear  to  me,  if  this  plea  could  be  sustained, 
that  a  much  severer  mode  might  not  be  justified.  As,  for 
instance,  the  firing  of  a  gun^  or  such  like.  And  I  think 
it  would  be  too  much  to  say,  that  firing  a  gun,  under  such 
circumstances,  could  be  at  all  justifiable.  There  is  also 
another  point: — The  pleas  state,  that  the  object  could  not 
be  effected  by  any  other  mode.  It  will  be  for  you  to  say, 
whether  that  was  so,  and  you  are  not  limited  in  your  con- 
sideration to  the  precise  moment  at  which  the  act  was 
done.  Why  might  not  the  defendant,  before  he  came  to 
the  pinch  of  the  danger,  have  compelled  the  plaintiff  to 
let  goby  some  other  mode?  Why  could  he  not  have  stopt 
the  steamer?  Why  could  he  not  have  put  an  end  to  the 
thing  before  the  danger  occurred.  A  pilot,  standing  on 
the  shore,  did,  it  seems,  foresee  the  danger.  [The  pilot 
was  called  up,  and  said,  that  the  steamer  could  not  have 
been  stopt]  Lastly,  why  could  not  the  defendant  have 
lowered  a  person  to  cut  the  rope?  The  pilot  says,  it  was 
difficult,  but  it  was  not  impossible.     It  might  be  impossi- 
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ble  at  the  moment,  but  why  was  it  not  done  beforet  The 
g^i^g        points  for  your  consideration  are  these — First,  are  yea  aa- 
«•  tisfied  thaty  in  its  natural  and  necessary  consequence,  the 

throwing  of  a  stone  tends  to  loosen  and  disannex  a  rope? 
.  If  you  are  not,  then  you  will  find  for  the  plaintiff.  And,  je- 
amdly,  if  you  think,  that  there  was  any  other  practicable 
mode  by  which  the  effect  could  have  been  produced,  in 
that  case  also  you  will  find  your  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff.     Damages — KM.  (a). 

Andrews,  Serjt,  and  Crawder,  for  the  plaintiff. 
Wilde,  Serjt,  and  C  Phillips,  for  the  defendant. 

[Attornies — Hobier,  and  Shave  Sf  Co.] 


(a)  The  foreman  of  the  Jury     considered  the  waterman  in  oror 
added—*'  We  should  have  found     — « tretpasser." 
a  much  larf^er  ?er(tict«  but  we 


Feh.%^rd.  Ho  WARD  v.  CUAPMAN. 

A  triveUer  who  ASSUMPSIT  for  goods  sold  and  delivered.  The  plain- 
SrSda^ftlSJ  ^^^  nought  to  recover  from  the  defendant  a  sum  of  19i, 
hit  empioyer'a     being  the  pricc  of  a  quantity  of  hemp.  The  plaintiff  lived 

ciifltomcr  in  toe 

country,  is  «u-  in  London,  the  defendant  at  Homcastle,  and  it  appeared, 
eeive  payment  ^^^^  ^^  cross-ezamination  of  one  of  the  plaintiff's  wit- 
for  them  <«  mo-  nesses,  that  a  person  named  Sudbury,  who  was  the  plain- 
cihtrgwOi.        tiff's  traveller,  took  all  the  orders  from  the  defendant  in 

the  course  of  his  various  joumies,  and  that  the  defendant 
did  not  give  any  orders  by  letter. 

On  the  part  of  the  defendant,  it  was  then  proved,  that 
Sudbury  called  for  payment  of  the  19/.,  the  subject  of  the 
plaintiff's  demand,  when  some  difliculty  arose  as  to  the 
payment  of  it  in  money ;  and  the  defendant  said  he  had 
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some  hone-bair  which  he  would  let  the  plaintiff  have; 
that  Sudbury  went  and  looked  at  it,  and  valued  it  at  20/. 
5^.;  that  he  put  down  the  cost  of  the  carriage  to  London, 
and  wrote  under  the  account  *'  Settled,  J.  Sudbury/'  and 
put  the  plaintiff's  address  on  four  cards,  which  were  affix- 
ed to  four  parcels,  in  which  the  hair  was  sent  up  by  boat 
to  London. 

Taddff,  Seijt,  for  the  defendant,  relied  on  this  as  pay- 
ment, and  contended,  that  a  traveller  who  was  authorized 
to  take  orders,  was  also  authorised  to  receive  payment. 

TiNDAL,  C.  J. — Yes,  payment  in  money,  but  not  in 
goods.  I  doubt  if  Sudbury  would  have  been  authorised 
to  buy  hemp,  and  I  think  that  he  certainly  was  not  author* 
ised  to  buy  horse-hair.  You  can  call  him  to  shew  whether 
he  had  authority  or  not. 

Toddy ^  Serjt.,  after  attempting,  by  several  other  wit- 
nesses, to  make  out  the  authority,  called  Sudbury,  who 
stated,  that  he  took  the  order  for  the  hemp  in  question, 
and,  as  usual,  on  the  following  journey,  six  months  after, 
called  for  payment,  when  the  defendant  said  he  could  not 
pay ;  that  he  called  again,  six  months  after  that,  and  the 
defendant  promised  to  send  some  horse-hair  to  Messrs. 
Gardner,  in  London,  which  would  cover  the  amount.  The 
plaintiff  was  to  get  the  money  from  them.  That  six  months 
after,  rur.  in  September,  18S0,  he  went  again  to  the  defend- 
ant, and  asked  if  he  bad  sent  up  the  hair;  he  replied,  no,  and 
that  he  could  not  pay  the  money,  but  that  he  had  some 
hair  by  him  which  the  witness  might  have.  The  defend- 
ant shewed  him  Gardners'  prices  in  a  letter,  and  offered 
the  hair  at  those  prices;  and  the  witness  agreed  to  take  it. 
The  witness  said,  that  he  told  the  plaintiff  of  the  previous 
offer  to  send  up  hair  to  Gardners,  to  which  he  made  no 
objection ;  but,  on  inquiry  at  Gardners*,  it  was  found  that 
none  had  been  sent;  he  added,  that  he  believed  the  hair 
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was  received  by  the  plaintiff^  and  he  thought  that  the 

Howard      phuntiff  had  told  him  that  he  had  shewn  it  to  some  one  to 

9.  ascertain  its  value.    On  his  cross-examination,  he  mi 

that  he  had  no  authority  to  enter  into  any  dealings  in 

horse-hair. 

TiNDAL,  C.  J. — A  subsequent  ratification  is  just  ss 
good  as  an  authority.  I  shall  leave  the  question  of  au- 
thority to  the  Jury. 


ie,  Serjt — Does  your  Lordship  think  that  there 
b  any  evidence  of  ratification. 

T1NDAL9  C.  J. — Yes,  I  think  this  is  evidence.  A  wit* 
ness  says  that  the  horse-hair  was  directed  to  the  plaintiffi 
and  sent  by  boat;  and,  in  the  ordinary  course  of  business, 
it  would  come  to  him,  and  he  should  have  sent  it  back. 
Besides,  the  witness  Sudbury  says,  that  he  thinks  the 
plaintiff  told  him  that  he  had  shewn  it  to  some  one. 

To  rebut  this  case  on  the  part  of  the  defendant,  the 
plaintiff's  clerk  was  called,  and  proved  that  the  plaintiff 
did  not  deal  in  horse-hair;  that  the  hair  in  question  arriv- 
ed on  the  14th  of  October,  and  was  put  into  the  ware- 
house, but  was  not  unpacked;  that  one  or  two  persons 
came  to  examine  it,  and  it  was  afterwards  sent  back. 

It  appeared  that  the  hair  was  of  three  different  sorts,  of 
which  Gardners'  prices  were,  per  pound,  lOdL,.  ls»  6dl,aiid 
S#.  3c/. ;  and  a  horse-hair  manufacturer,  named  Buckingham, 
said,  that  the  prices  of  fair  samples  at  the  time  of  the  same 
description  were  8dL,  ls»  3d.,  and  2s»  Bd,,  and  that  he  saw 
the  inferior  sample,  which  was  called  short,  and  offered  the 
plaintiff  Scf.  a  pound  for  it  if  he  would  keep  it  for  him  till 
the  1st  of  January;  but  the  plaintiff  declined,  saying,  he 
wanted  a  better  price. 

On  the  28th  of  October,  application  having  been  made 
for  payment  of  the  19/.  in  money,  the  defendant  wrote  to 
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the  plaintiff  a  letter,  commencing  with  these  words:  ''  Sir, 
do  you  want  paying  twice  over  for  you  short  weight      howIrd 
hemp/*  and  stating  that  the  account  had  been  settled  with  «• 

the  traveller. 

To  this,  an  answer  was  returned  on  the  30th  of  Octo* 
ber,  stating,  that  the  horse-hair  had  been  valued  by  one 
of  the  first  brokers;  that  the  utmost  value  was  8d.;  and 
that  it  was  then  selling  at  6d^  /  and  adding,  that  Sudbury 
had  no  authority;  and,  if  he  had,  the  defendant's  attempt 
at  overreaching  would  justify  the  plaintiff  in  repudiating 
the  contract* 

This  letter  was  addressed  to  the  defendant,  and  return- 
ed to  the  plaintiff  with  the  post-ofBce  mark  *' refused.** 

Taddjff  Seijt,  submitted,  that  this  letter  could  not  be 
evidence  agdnst  the  defendant,  as  it  had  not  reached  him. 

TiNDAii,  C.  J. — You  cannot  get  rid  of  the  effect  of  a 
notice  by  refusing  to  take  it  in. 

The  hair  was  not  sent  back  till  a  day  or  two  after  the 
action  was  commenced,  and,  when  it  arrived  at  Horncastle, 
the  defendant  refused  to  take  it  in,  and  it  remained  at  the 
wharf. 

Taddjf,  Serjt.,  for  the  defendant. — The  plaintiff  has 
ratified  the  conduct  of  Sudbury,  and  meant  to  take  ad* 
vantage  if  he  could  of  any  higher  price  that  the  article 
might  fetch.  Why  did  he  not  return  it  sooner?  He  is 
concluded,  as  he  did  not  send  it  back  till  after  the  action 
was  brought. 

Spaniie,  Serjt.,  in  reply. — The  plaintiff  only  kept  the 
horse-hair  long  enough  to  see  whether  it  was  worth  ac- 
cepting, and  this  does  not  bind  him  to  an  acceptance  of  it. 
Sudbury,  the  traveller,  had  no  knowledge  of  the  value  of 
horse-hair.    There  was  no  offer  of  sale  on  the  plaintiff's 
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part  to  Buckingham;  he  was  only  taking  the  benefit  of 
HowAfto      hb  judgment.    The  plaintiff  only  kept  it  a  week  or  ten 
*•  days,  for,  on  the  SSth  of  October,  the  defendant  writes 

acknowledging  that  he  had  received  an  intimation  firom 
the  plaintiff  on  the  subject,  and  the  horse-hair  only  arriTed 
on  the  14th.  The  bargain  was  negligently  made,  without 
authority,  by  a  person  ignorant  of  the  nature  of  the  article, 
and  that  gives  the  plaintiff  a  reasonable  time  to  see  if  the 
horse^hair  could  be  turned  to  account.  According  to  the 
first  arrangement,  the  hair  was  to  be  sent  to  Gardners  for 
sale,  and  not  to  the  plaintiff.  It  is  also  an  attempt  at  im- 
position on  the  part  of  the  defendant,  as  the  horse-hair 
sent  was  not  of  the  value  of  Gardners'  prices. 

Tin  DAL,  C.  J. — The  only  question  in  this  case  is,  whe- 
ther the  contract  made  by  Sudbury,  to  take  horse-hair  ai 
payment  instead  of  money,  has  ever  been  ratified  by  How- 
ard, the  plaintiff;  because,  undoubtedly  the  situation  of 
Sudbury,  who  was  merely  a  traveller,  authorized  to  take 
orders,  could  not,  in  itself,  give  him  the  power  to  make 
such  a  contract.  Therefore,  we  must  look  at  the  conduct 
of  the  plaintiff  afterwards.  The  first  arrangement  was 
very  different  in  its  circumstances  from  the  last;  because, 
according  to  that,  the  hair  was  not  to  be  sent  for  the  plain- 
tiff to  sell,  but  to  Gardners,  who  were  to  pay  the  plaintiff 
the  proceeds  in  money.  Undoubtedly  Sudbury  did  take 
upon  him  to  receive  the  horse-hair  in  satisfaction  of  the 
debt,  at  the  current  prices  mentioned  in  Gardners*  letter. 
In  point  of  law,  as  far  as  we  have  any  evidence,  there  was 
not  any  prior  authority.  Sudbury  himself  says  he  never 
did  anything  of  the  kind  before.  It  is  for  you  to  say  whe- 
ther the  plaintiff  was  dealing  with  the  horsehair  as  his 
own,  or  whether  he  was  only  trying  to  ascertain  its  value. 
For  he  had  a  right,  when  an  article  came,  which  was  fast- 
ened in  bags,  and  in  which  he  was  not  a  dealer,  before  he 
adopted  the  act  of  his  agent,  to  see  what  the  real  value  of 
the  commodity  was,  provided  he  did  not  keep  it  an  unrea- 
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sonable  time.    It  is  for  you  to  say,  whether  the  acts  of  the 
plaintiff  were  those  of  a  man  dealing  with  the  article  as       Howard 
if  it  was  his  own  or  not    That  is  the  only  question  in  the  v. 

cause. 

Verdict  for  the  defendant. 

'  Spankie^  Serjt.^  and  Tomlinson^  for  the  plaintiff. 

I 

Taddy,  Serjt.,  for  the  defendant. 

[Attorniea — Amory  if  Co,,  and  Norm,  A.  4r  A,] 

Vide  Doctor  and  Student,  p.     and  Ward  r.  Ewmi,  2  L.  Raym: 
286;  Paley  on  the  Law  of  Prind-     990;  and  2  Salk.  442. 
pal  and  Agent,  pp.  220  and  221 ; 
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A^foumed  Sittings  in  London,  cfter  Trinity 

Term,  1830. 

BEFORE  LORD  TENTERDEN,  C.  J. 

--^  1830. 

Good  r.  Chbbsman  (a).  JWy  loth* 

Assumpsit  on  two  bUls  of  exchange,  given  for  the  Atndefnum 
price  of  goods  sold  and  delivered.    The  plaintiff  was  a  ^Sf^^^' 
maltster,  who  had  supplied  goods  to  the  defendant,  who  Jj^^^*^"^^; 

al  penom,  they 
met  together,  and  ligiied  an  agreement,  in  which  they  stated,  that  he,  being  onable  to  make  in- 
mediaU  payment,  they  agreed  to  accept  payment  by  his  covenanting  and  agreeing  to  pay  to  a 
trustee  trftheir  nomnation,  one  third  of  his  annual  Income,  and  executing  a  power  of  attorney 
as  a  collateral  security.  The  debtor  did  not  Mgn  the  agreement,  but  attended  the  meeting,  and 
eipressed  his  willingness  to  comply  with  iu  terms.  Before  any  thhig  had  been  done  in  execution 
of  tiie  agreement,  one  of  the  creditors,  who  had  dgned  it,  brought  an  aclion  against  the  defendant 
Ibr  his  original  debt  i-^Held,  that  he  could  not  recover. 

(a)  Omitted,  ante. 
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was  a  measurer  in  the  Dock-yard,  at  Portsmouth,  and  al- 
so was  in  business  as  a  brewer,  at  Portsea. 

The  usual  formal  proof  having  been  given  on  the  part 
of  the  plaintiff;  on  the  part  of  the  defendant,  a  person 
named  Rogers  was  called,  who  stated  that  he  was  a  cre- 
ditor of  the  defendant ;  that  he  attended  a  meeting  on  the 
31  St  October,  1829,  at  which  two  other  creditors  and  the 
plaintiff  Good  were  likewise  present,  and  that  they  all  sign- 
ed an  agreement  in  these  words : — 

''  Whereas  William  Cheesman,  of  Portsea,  brewer,  is 
indebted  to  us,  for  goods  sold  and  delivered;  and,  being 
unable  to  make  an  immediate  payment  thereof,  we  have 
agreed  to  accept  payment  of  the  same,  by  his  covenanting 
and  agreeing  to  pay  to  a  trustee  of  our  nomination,  one- 
third  of  his  annual  income,  and  executing  a  warrant  of  at- 
torney, as  a  collateral  security,  until  payment  thereof  As 
witness  our  hands  this  8 1st  of  November,  1829." 

This  agreement  was  not  signed  by  the  defendant,  but 
the  witness  stated  that  he  was  present  at  the  meeting,  and 
expressed  his  willingness  to  act  upon  the  agreement.  The 
witness  added,  that  the  defendant's  salary,  as  Measurer, 
was  180^  a  year;  and  it  was  arranged  at  the  meeting,  that 
if  a  creditor  named  Gloge,  who  did  not  attend  it,  should 
come  into  the  arrangement  for  giving  time,  then  an  addi- 
tional sum  of  201,  a  year  was  to  be  taken  from  the  salary, 
and  added  to  the  third,  which  was  to  be  paid  to  the  trus- 
tee. He  further  stated  that  he  was  willing  that  the  agree- 
ment should  be  carried  into  execution;  but,  on  his  cross- 
examination,  he  admitted  that  he  had  not  received  any 
money  in  pursuance  of  it,  because  there  was  a  running  ac- 
count between  him  and  the  defendant. 

The  defendant's  attorney  was  also  called  as  a  witness 
on  his  behalf,  and  stated,  that  he  attended  the  meeting, 
considering  himself  particularly  as  acting  for  the  defendr 
ant,  but  that  he  acted  for  the  other  parties  also;  that  the 
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plaintiff  called  at  hb  office^  about  three  weeks  after  the 
meeting,  and  requested  a  eight  of  the  agreement,  and  being 
told  by  the  witness  that  he  could  not  lay  his  hand  on  it]at 
the  moment,  said — ^^^I  shall  not  fulfil  the  agreement,  I 
shall  be  satisfied  with  nothing  less  than  10s.  iii  the  pound  ;"* 
adding,  that  he  would  ruin  the  defendant  if  he  did  not  get 
that,  though  it  should  cost  him  900L  On  his  cross-exam- 
ination he  said,  that  Gloge  put  an  execution  into  the  de- 
fendant's house,  about  the  beginning  of  the  year  1830,  on 
a  judgment  several  years  old;  and  that  the  execution  was 
two  or  three  months  after  the  commencement  of  the  .pre- 
sent action. 

On  the  part  of  the  plaintiff,  in  reply,  a  letter  was  put  in, 
written  by  the  defendant  to  him,  requesting  him,  if  he  saw 
Woolrich,  (who  was  one  of  the  creditors  that  attended  the 
meeting),  to  tell  him  to  come  to  him,  and  also  to  come  him* 
selff  as  some  objection  had  been  made  to  the  agreement  on 
the  part  of  GUc^e. 

Seothmd,  for  the  defendant,  contended,  that,  on  the 
facts  proved,  although  the  agreement  did  not  convey  the 
property,  yet,  as  the  other  creditors  considered  themselves 
bound  by  it,  that  was  a  sufficient  consideration.  It  would 
be  a  fraud  on  the  otfier  creditors,  who  were  induced  to  joiii 
in  the  agreement  by  the  plaintiff's  signing  it,  if  he  could 
now  obtain  an  advantage  over  them  by  succeeding  in  this 
action.  And,  with  respect  to  the  letter  put  in  for  the 
plaintiff,  in  reply,  it  was  clearly  applicable  only  to  the  ar- 
rangement respecting  Gloge's  claim,  which  constituted  a 
separate  agreement. 

Fottett^  for  the  plaintiff. — Such  an  agreement  as  that 
relied  on  is  no  answer,  unless  something  has  been  done  upon 
it.  It  is  neither  accord  nor  satisfaction  of  the  debt,  and 
the  cases  are  e:q)res8t  that^  if  the  dgreei^ent  is  not  under 
seal,  it  is  no  answer  unless  something  is  done  upon  it. 
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FUch  y»  SutUm  {a\  Sieinman  t.  Magnus  (i).  In  <me  of 
these  cases,  the  acts  done  were  relied  on  aa  satisfieiction* 
But  here  there  is  nothing  to  bmd  the  defendant  He 
might  have  refused  to  comply.  It  is  only  an  agreement 
by  the  creditors,  that  they  will  take  their  debts  in  this 
way,  if  certain  things  are  done,  which  the  dfifipndaiU  is 
not  bound  to  do.  The  letter  of  the  defendant,  shews  that 
there  was  an  objection  by  Gloge,  and  the  matter  was  dot 
settled.  It  may  be  assumed,  that  the  defendant  consider- 
ed the  agreement  at  an  end,  on  account  of  Gloge's  objee- 
tion. 

Lord  Tentsrden,  C.  J.,  (in  summing  up)  said — ^The 
only  question  of  fact  is,  whether  this  agreement  was  to 
stand,  if  Gloge  did  not  come  into  the  arrangement.  If 
you  think  the  agreement  was  to  stand  for  one-third  of  the 
salary,  if  Gloge  did  not  come  in,  and  that,  if  he  did,  SOL 
was  to  be  added;  then  I  should  recommend  you  to  find 
your  verdict  for  the  defendant;  and  the  plaintiff  shall  have 
leave  to  move  to  have  a  verdict  entered  for  him,  if,  on 
consideration,  the  Court  shall  think  that  the  agreement  is 
not  an  answer  to  the  action.  The  only  doubt  I  feel  with 
reference  to  the  decided  cases  arises  from  the  circum- 
stance that  the  defendant  in  this  case  was  not  to  do  the 
previous  acts.  If  it  had  been  for  the  defendant  to  name 
the  trustee,  then  I  should  have  thought  that  the  agree- 
ment was  no  answer,  unless  it  had  been  shewn  that  that 
had  been  done.  But  the  defendant  in  this  case  could  not 
do  it,  as  the  trustee  was  to  be  a  person  nominated  by  the 
creditors. 

Verdict  for  the  defendant,  with  leave  &c. 

FoUeii,  for  the  plaintiff. 

Scotland,  for  the  defendant 

[Attonddi— r.  Mwekm,  and  Qmry.} 

(a)  6  East,  230.  (h)  11  Bast,  390. 


TRINITY  TERM,  1  WILL.  IV. 

In  the  ensuing  Michaelmas  Tenn«  Folleii  obtained  a 
rule  tiUi,  pursuant  to  the  leave  given  at  the  trial ;  which         ^qod 
rule  came  on  to  be  argued  in  Easter  Term>  1831. 


Scotland  shewed  cause  against  it,  and  contended,  that 
the  agreement  was  binding  on  the  plaintifTi  as,  through 
his  concurrence  in  it,  the  interests  of  third  parties,  vix. 
the  three  other  creditors  who  signed  the  agreement,  were 
affected.  If  this  sort  of  transaction  fell  within  the  principle 
of  accord  and  satisfaction  (which  seemed  very  doubtful,  it 
being  rather  in  the  nature  of  a  release  or  discharge  of  the 
original  contract,  by  substituting  a  new  agreement,  on 
which  each  of  the  parties  to  it  had  a  remedy  by  action,  and 
might  recover  damages  for  a  breach  of  it),  no  doubt  there 
must  be  a  new  executed  consideration,  amounting  to  satis- 
faction, moving  from  the  defendant.  But,  in  this  case, 
it  was  sufficient  to  maintain  the  agreement,  that  the  other 
creditors  had  been  induced  by  the  plaintiff's  joining  in  the 
agreement  to  relinquish  each  of  them  a  certain  portion  of 
his  rights.  He  cited  Booihbey  v.  Sawden  (a),  CockshoU 
V.  Bennett  (6),  Steinman  v.  Magnus  (c),  Cranley  v.  Hi- 
lary (d),  Tatlock  v.  Smith  (e),  Butler  v.  Rhodes  (/),  and 
Wood  V.  Roberts  {g). 

FoUett  was  heard  on  the  other  side. 

The  Court  were  of  opinion,  that  the  Nisi  Prius  ruling 
was  correct;  and  the  rule  for  setting  aside  the  verdict, 
which  had  been  found  for  the  defendant,  was  therefore 

Discharged* 

(a)  3  Camp.  176.  P.  676;  cited  ante,  p.  300,  in  Gar- 

(6)  2  T.  R.  763.  rard  v.  Woolner,  which  sec. 

(c)  1  i  East,  390.  (/)  I  Esp.  236. 

(d)  2  M.  &  S.  120.  {g)  2  Stark.  417- 
it)  6  BiDg.  339;  5.  C.  3  M.  & 

VOL.  IV.  M  M 


V. 

Cheesman. 
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Second  Sitting  at  WestnUnrter,  in  Hilary  Term, 

1831. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


Jan.  13M.  Callo  r.  Brouncker. 

TojasUfya  J.  HE^r#/ count  of  the  declaration  stated,  that  the  de- 

miMinVa  yearly  fcndant  was  indebted  to  the  plaintiff  in  200/. »  for  wages 

•errant  before  ^^  galarv  as  a  hired  servant.    The  second  count  stated, 

the  ezpiratioa  *' 

of  the  year,  that,  in  Consideration  that  the  plaintiff,  at  the  qpecial  in- 

on  the  part  of  stancc  and  request  of  the  defendant,  would  enter  into  and 

tbcr'n^io'i^  Continue  in  her  service  as  «  hired  servant  and  coui:ier,  for 

conduct,  pecu-  |iie  gpacc  of  One  whole  year,  to  traviel  with  her  during  that 

niary  or  other-  *^                                       ^                                   ^       •                             % 

wise,  wilful  dis-  period  from  Great  Britain  to  divers  foreign  parts  and 

habituai^eg'  places,  she  undertook  to  maintain  and  continue  him  in  her 


'^^'*  service  as  her  hired  servant  and  courier,  for  and 

the  said  space  of  one  whole  year,  provided  he  behaved  and 
conducted  himself  properly  as  such  courier  and  servant, 
and  to  pay  him  wages  at  the  rate  of  101,  a  month.  It  then 
averred,  that  the  plaintiff  entered  into  the  service  of  the  de- 
fendant, and  travelled  with  her  to  Florence,  and  continu- 
ed there  for  four  months,  during  all  which  time  he,  to  the 
best  of  his  ability  and  power,  performed  the  duties  and  of- 
fices of  a  courier  and  true  and  faithful  servant  to  her,  and 
at  all  times  during  the  continuance  of  the  said  space  of  one 
whole  year  was  ready  and  willing  to  have  stayed  and  conti- 
nued in  her  service,  and  to  have  performed  his  duties;  yet 
the  defendant  not  regarding  her  promise  &c.,  before  the  ex- 
piration of  the  said  period,  to  wit,  &c«,  wrongfully  and  im- 
properly, and  without  any  reasonable  or  justifiable  cause, 
discharged  him  firom  her  service  at  Florence,  and  thence- 
forth wholly  refused  to  maintain  or  continue  him  in  her 
service,  or  to  pay  him,  for  the  residue  of  the  year,  any  wa- 
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ges  whatever,  by  means  whereof  he  not  only  lost  wages  to 
the  amount  of  80/.,  but  was  forced  to  maintain  himself  at        callo 
his  own  costs,  and  to  lay  out  large  sums  as  travelling  ex-  v* 

penses.   in   returning  from  Florence  to  Great  Britain.    "'""'""■■• 
There  were  other  common  counts;  and  the  plea  was  the 
general  issue. 

On  the  part  of  the  plaintiff,  the  hiring  for  a  year,  from 
the  Isf  of  August,  1827,  at  10/.  a  month,  was  proved;  and  it 
appeared  that  he  went  as  courier  with  the  defendant,  who 
was  a  widow  lady,  and  her  family,  to  the  Continent,  and  in 
the  month  of  December,  1827,  when  they  were  at  Flo- 
rence, he  was  dismissed  from  the  service. 

On  the  part  of  the  defendant  it  was  proved,  that,  on 
getting  into  the  carriage  at  the  stage  before  Padua,  the 
defendant  desired  the  plaintiff  not  to  stop  at  a  particular 
hotel,  where  they  had  been  before,  but  to  drive  to  ano- 
ther ;  but  that  he,  notwithstanding^  did  stop  at  that  hotel ; 
and,  when  remonstrated  with,  said  he  had  not  been  told; 
and,  at  the  second  hotel  appeared  to  be  very  sulky ;  and  al- 
so that  he  bad  neglected  to  come  on  two  or  three  occasions 
when  he  had  been  rung  fori  and  was  insolent  in  his  man- 
ner at  Florence. 

Sir  J.  Scarletit  for  the  defendant,  contended  that  this 
was  such  improper  conduct  as  justified  the  defendant  in 
dismissing  the  plaintiff. 

CampbeUt  for  the  plaintiff,  argued  that  there  must  be 
gross  misconduct  to  produce  a  dissolution  of  the  contract, 
and  that  no  such  conduct  had  been  proved  against  the 
plaintiff* 

Mr.  Justice  J.  Parks,  told  the  Jury,  that  there  was  a 
contract  for  a  year,  with  an  implied  agreement,  that,  if 
there  was  any  moral  misconduct,  either  pecuniary  or  other- 
wise, fotjftfi  duobedienee,  or  habitual  neglect,  the  defend- 
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ant  should  be  at  liberty  to  part  with  the  plaintiff!  His 
Lordship  added,  that,  in  his  opinion,  no  such  conduct 
had  been  proved,  and  that  the  plaintiff  was  entitled  to 
his  wages  for  the  year  (a). 

Verdict  for  the  plaintiff.     Damages — 67/.  iOs, 
afterwards  reduced  by  consent  on  motion. 

Campbellf  and  JVaisan,  for  the  plaintiff. 
Sir  J.  Scarlettf  and  Long^  for  the  defendant. 

■ 

[Attornies— G.  Smithy  and  Vixord  4r  Co.] 

(a)  16/.  had  been  received  od  account,  and  62/.  lOt.  was  paid  into 
Court. 


Sittings  at  Westminster,  €tfter  Hilary   Term, 

1831. 

BEFORE  LORD  TENTERDEN,  O.  J. 


Feb.  lf^ 

An  tgent  to  a 
country  attor- 
ney need  not 
deUver  *  bill 
under  the  stac. 
S  Jac.  1,  c.  7, 
I.  1,  if  the 
charget  be  for 
agency  in 
cauiei  in  which 
the  defendant 
irai  the  attorney 
and  in  which  . 
the  plaintiff  act- 
ed as  hit  agent 


Sandys  and  Others,  Gents,  v.  Hornby,  Oent 

Assumpsit  for  an  agency  bUl.  It  appeared  that  the 
defendant  was  an  attorney,  and  that  the  plaintiffs  were  his 
town  agents;  and  that  the  business  done  was  the  conduct- 
ing of  causes  in  which  the  defendant  was  the  attorney,  and 
in  which  the  plaintiffs  acted  as  his  agents.  There  was 
evidence  that  the  business  had  been  done,  but  there  was 
no  proof  of  the  delivery  of  any  bill. 

R.  V.  Richards,  for  the  defendant,  relied  on  the  staC.  S 


!i  I'. 


r. 
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Jac.  I9  c.  7,  sect.  1,  and  the  case  oiHeming  and  Another        IB31. 
V.  WiUonifi).  '"Z^ 


Lord  Tbnterden,  C.  J. — I  am  of  opuiion  that  the  stat. 
3  Jac.  1,  c.  7,  8.  ly  does  not  apply  to  agency  billsy  as  the 
words  **  masters  or  clients/  in  that  statute  {b)y  are  quite 
inapplicable  to  agents. 

Verdict  for  the  plaintiffs. 

This  case  had  stood  over  from  the  third  Sittings  in  Hi- 
lary Term,  **  with  judgment  of  the  Term,  if  the  Lord  Chief 
Justice  should  think  proper." 

12.  V.  Richards^  asked  that  there  might  not  be  judg- 
ment of  the  Term,  to  give  him  an  opportunity  of  moving 
for  a  new  trial ;  but 

Lord  Tenterden,  C.  J.,  would  not  grant  the  applica- 
tion, and  there  was,  therefore. 

Judgment  of  Hilary  Term. 

Smirke,  for  the  plaintiffs. 

R.  V,  Richards,  for  the  defendant. 

[Attomies— Somfyf  4"  Sons,  and  HaU,'] 

(a)  Ante,  p.  318. 
{b)  Sec  sect.  I  of  th^s  stat,  set  forth  ante,  p.  318,  n  (n). 


Hornby. 


•• 


522 


CASES  AT  NISI  PRIUS, 


1831. 


Sitting  in  London  after  Hilary  Term,  1881. 


Feb.  2nd. 


Harris  r.  Richardson. 


Id  an  acdon  on  ASSUMPSIT  OD  a  bill  of  exchange.    The  declaration 

change,  where  alleged  that  Doticc  of  dishonour  was  given  to  the  defend- 

aUem^thiuno-  ^^^*  ^^^'  ^  Satisfy  this  allegation,  a  witness  was  calledi 

ticeofdiiho-  ^ho  Stated  that  he  went  for  the  purpose  of  frivinir  such 

nour  was  given  i^-wt-r^  T« 

to  the  defend-  noticc  to  No.  5,  in  the  Oval  at  Kennington,  where  he  saw 
Uffy^braUega-'  ^  female  servant,  and  told  her  that  he  wanted  Mr.  Rich- 
Uon  to  ibew       ardson,  and  was  come  to  give  him  notice  of  the  dishonour 

that  notice  was  '  ^ 

given  before  ac-  of  a  bill.  The  servant  replied,  that  Mr.  Richardson  had 
although,  from    left,  that  she  believed  he  had  failed  in  business;  but  if  he, 

the  party's  not 
being  to  be 
found,  it  was 
not  given  at  the 
proper  time. 

But  tembk, 
that  such  an  al- 
legation is  not 
satisfied  by 
proof  of  the 
use  of  due  dili- 
gence in  en- 
deavouring to 
find  the  party, 

where  no  notice  ficient  to  sustaiu  the  allegation. 

has  been  given 
at  all. 

Lord  Tbnterden,  C.  J. — I  have  always  had  consider- 
able doubt  about  that  When  notice  in  such  a  case  is 
proved  to  have  been  given  before  action  brought,  I  have 
thought  it  sufficient,  although  it  was  not  given  at  the  pro- 


the  witness,  wanted  to  know  any  thing  more,  he  must  in- 
quire of  a  Mr.  Pledge,  who  lived  in  the  neighbourhood. 

Rigbjf,  for  the  defendant,  having  objected — 

Maclean,  for  the  plaintiff,  cited  Crosse  v.  Smith  (a),  and 
contended,  that  any  thing  which  amounted  to  an  excuse, 
by  shewing  that  the. party  had  used  due  diligence,  was  suf- 


(n)  1  M.  &  S.  546.  That  case 
decides  that  notice  to  the  drawers 
of  the  non-payment  of  a  bill  of 
exchange,  by  sending  to  their 
counting-house,  during  the  hours 
of  budness,  on  two  successive 
days,  knocking  there,  and  making 
noise  sufficient  to  be  heard  by  per- 


sons within,  and  wdting  there  se- 
veral minutes,  the  inner  door  of 
the  counting-house  being  locked, 
is  suffident,  without  leaving  a  no- 
tice in  writing,  or  sending  by  the 
post,  though  some  of  the  dnwen 
Uve  at  a  small  distance  from  the 
place. 
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per  time ;  bat  here  you  do  not  prove  that  any  notice  has 
been  given  at  all.  La  Crosse  v.  Smth,  the  parties  went  harius 
to  the  countinff-house.  The  only  question  is.  whether  _  *• 
this  evidence  will  sustain  the  allegation;  I  am  of  opinion 
that  it  will  not;  and  therefore  I  must  nonsuit  the  plain- 
tiff. But  I  will  give  you  leave  to  move  to  enter  a  verdict 
for  the  plaintiff,  for  the  amount  of  the  principal  and  in- 
terest. 

Rigbjff  for  the  defendant,  then  called  a  witness,  who 
proved,  that,  on  the  17th  of  May,  the  day  when  the  bill 
was  drawn,  the  defendant  had  a  counting-house  for  the 
sale  of  wine,  in  Adam  Street,  in  the  Adelphi,  and  lived 
there  ako;  that  he  had  not,  at  that  time,  any  residence  in 
the  Oval,  nor  had  since  the  month  of  March,  at  which  time 
be  let  his  residence  there  to  a  person  named  Glennie. 
The  witness  added,  that  he  sued  out  a  commission  of  bank- 
rupt against  the  defendant,  which  was  gazetted  just  before 
the  bill  became  due  (b).  On  bis  cross-examination  he  said, 
that  he  only  knew  that  Glennie  lived  in  the  bouse  in  the 
Oval,  from  having  applied  to  him  for  a  quarter's  rent; 
but  that  he  did  not  know  whether  he  occupied  the  whole 
house  or  not. 

Lord  Temterdbn,  C.  J. — On  this  evidence  it  is  quite 
clear,  that  the  defendant  was  gone  away  before  the  time 
when  the  bill  became  due.  You  will  have  leave  to  move 
to  enter  a  verdict  for  the  plaintiff. 

Nonsuit,  with  leave  to  move  (c). 

(6)  The  Gazette  wu  not  pro-  indeed,  after  the  evidence  given 

duced,  but  it  was  stated  that  the  on  the  part  of  the  defendant,  it 

defendant  was  there  described  as  would  have  been  in  vain  to  expect 

of  Adam  Street,  Adelphi,  Wine  success.  With  respect  to  the  point 

Merchant.  as  to  any  excuse  satisfying  the  al- 

(c)  No  motion  was  made;  and  legation  that  notice  was  given— in 
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1831. 


Harris 

V. 
RlCIIARJ>t01f. 


CASES  AT  NISI  PRIUS, 
MticteaHf  for  the  plaintiff* 

J^igbyt  for  the  defendant. 


a  case  ineiitiooed  in  a  note  in  the 
last  edition  of  Mr.  Jastice  Bayle^t 
Treatise  on  Bills,  two  of  the  Judges 
intimated  an  opinion  that  it  could 


not;  but  the  dedsion  in  the  case 
turning  upon  another  point,  the 
rest  of  the  Court  did  not  give  any 
opinion  upon  it. 


Feb.  4/A. 

Go  proving  a 
will,  the  ezecu' 
tor  need  not,  in 
the  amount  for 
which  probtte 
duty  b  paid, 
include  debts 
due  to  the  tes- 
tator, which 
are  either  des- 
perate or  doabt- 
ful ;  and  the 
executor  has 
a  right  to  exer- 
cise his  Judg- 
ment fairly  and 
hondjidgt  whe- 
ther a  debt  is 
doubtful  or 
bad. 


Moses  and  Another  ▼•  Craftbr. 

Replevin.  The  defendant  made  cognizance  for 
rent  arrear,  as  the  bailiff  of  the  executor  of  a  person  nam- 
ed Curtis. 

There  were  several  cognizances,  but  it  is  not  necessary 
to  state  them,  as  the  defendant  stated  himself  to  be  the 
bailiff  of  the  executor,  in  all  of  them.  There  was  a  plea 
of  nofi  ienuiif  and  several  other  pleas. 

It  appeared  that  Mr.  Curtis  was  a  lessee,  under  the 
Duke  of  Portland,  and  that  the  plaintiff  was  his  under- 
lessee.  The  probate  duty  on  the  proving  of  Mr.  Curtis*8 
will,  had  been  paid  upon  2000/. ;  but  it  appeared  that  the 
property  of  the  testator  would  have  exceeded  SOOO/., 
if  a  debt  due  to  him  from  Messrs.  Marsh  &  Co.  had  been 
included,  and  also  a  debt  which  had  been  received  by 
instalments.  Messrs.  Marsh  &  Co.  had  become  bankrupt. 

It  was  objected,  that  these  debts  ought  to  have  been  in- 
cluded in  the  amount  for  which  the  probate  duty  was 
paid. 

Sir  J.  Scarlett,  and  JR.  F.  Richardst  contra,  argued,  that 
in  calculating  the  amount  of  probate  duty,  bad  and  doubt- 
ful debts  ought  not  to  be  included. 

Denman,  A.  G.,  F.  Pollock,  and  Godson,  for  the  plain- 
tiff, contended,  that  the  probate  duty  was  payable  on  the 


« 
< 
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gross  amount  of  the  property,  without  making  any  deduc- 
tion for  doubtful  debts,  as  there  was  a  power  given  to  the 
commissioners  of  stamps  to  return  the  duty,  if  too  much 
had  been  paid. 

Lord  Tenterden,  C.  J. — Are  you  not  to  deduct  the 
desperate  debts.  The  debt  due  from  Marsh  &  Co.  was 
clearly  desperate,  and  the  other  debt  might  not  have  been 
received. 

F.  Pottock. — I  submit  that  no  deduction  can  be  made 
in  the  first  instance.  With  the  policy  of  the  law  we  have 
nothing  to  do.  The  act  of  Parliament  requires  that  the 
probate  duty  should  be  paid  on  the  gross  amount  of  the 
property  to  which  the  testator  appears  to  be  entitled  at 
his  death,  without  any  deductions  for  his  liabilities ;  and 
consequently,  he  is  not  to  exclude  debts  which  may  be  re- 
ceived. 

Lord  Tenterden,  C.  J. — I  think  that  desperate  and 
doubtful  debts  need  not  be  included ;  and  that  the  execu- 
tor has  a  right  to  exercise  his  judgment  fairly  and  bond 
JidCf  whether  a  debt  is  doubtful  or  bad. 

Verdict  for  the  defendant. 

Denman^  A.  G.,  F.  Pollock,  and  Godson,  for  the  plain- 
tiff. 

Sir  J.  Scarlett,  and  R.  V.  Richards^  for  the  defendant. 

[Attomies— Ht//  4"  ^-f  aiid  Sandom.'} 


For  the  report  of  Uub  case,  we      one  of  the  learned  counsel  en- 
are  mdebted  to  the  kindness  of     gaged  in  it. 


CASES  AT  NISI  PRIUS, 


Feb.  \2th.  Story  and  Another  v.  Psry. 

If  a  tradesman  ASSUMPSIT  for  goods  8old  and  deliyered.    The  plain- 

bedoelTit'a?"^  ^^^8  ^^^  tailors,  and  the  defendant  the  son  of  Lord  Glent- 

hi'^ot*^  worth,  and  grandson  of  the  Earl  of  Limerick, 

corer  if  it  turns  The  clothes  were  ftimished  in  September,  1 890,  at  which 

out  that  tlie  par-  x-  '  ' 

ty  has  been  pro-  time  the  defendant  was  between  17  and  18  years  of  age. 

perly  supplied 
by  hisiHendi. 

The  principal  articles  in  the  bill,  were — 

''  A  rifle  green  coat,  lined  with  silk,  charged  at  £6    0  0 

**  A  pair  of  royal  purple  casimere  trousers   -    -  S  14*  0 

**  A  pair  of  shepherds'  plaid  trousers      -    -    -  1  16  0 

It  was  proTed  that  the  charges  were  reasonable. 

On  the  part  of  the  defendant,  a  tailor,  residing  in  Jer- 
myn  Street,  was  called  as  a  witness.  He  stated,  that  he 
was  in  the  habit  of  supplying  Lord  Glentworth's  family 
with  clothes,  and,  during  the  year  1830,  had  supplied  the 
defendant,  on  Lord  G/s  credit,  with  four  or  five  suits;  and 
that  some  of  the  clothes  were  furnished  within  six  weeks 
previous  to  the  mondi  of  September.  He  added,  that  he 
was  not  allowed  to  supply  any  clothes  to  the  defendant, 
without  an  order  either  from  Lord  or  Lady  G.  It  appear- 
ed that  Lord  Glentworth  was  a  prisoner  for  debt  in  the 
King's  Bench  Prison. 

Moody i  for  the  defendant,  Submitted  that  a  tradesman 
was  not  justified  in  supplying  even  necessaries  to  an  infiuit, 
without  first  inquiring  whether  he  was  or  was  not  suppli- 
ed with  proper  necessaries  by  his  friends,  and  whether 
the  things  furnished  were  actually  required  by  him;  and 
that,  in  this  case,  the  plaintiffs  were  not  entitled  to  recover, 
because  it  appeared  that  the  defendant  had  been  suffi- 
ciently supplied  with  clothes  on  his  father's  credit.  He 
also  contended  that  the  action  had  been  brought  too  soon. 
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as  it  was  evidenty  from  the  prices  charged,  that  the  goods 
must  have  been  sold  on  a  twelvemonths*  credit,  and  not 
for  immediate  payment  (a). 

Henry i  for  the  plaintiffs,  contended,  with  respect  to  the 
alleged  necessity  of  inquiry,  that  a  tradesman  could  not 
be  expected  to  ask  every  custoifler  whether  he  was  of  age 
or  not;  and,  with  respect  to  the  things  fumisbed,  he  con- 
tended, that  they  were  necessaries ;  and  with  respect  to 
the  action  having  been  brought  so  soon  after  the  supply, 
he  submitted  that  a  tradesman  was  justified  in  such  a 
course,  when  he  found  that  he  had  got  a  slippery  cus- 
tomer. 

.  Lord  Temterden,  C.  J. — The  question,  if  there  be  any 
in  this  case,  is,  whether  these  things  were  necessaries 
suited  to  the  defendant's  rank  and  station  in  society.  It 
is  the  duty  of  all  to  enforce  that  wholesome  provbion, 
which  protects  infants  from  their  own  improvidence ;  and 
that  cannot  be  better  done  than  by  preventing  others  from 
encouraging  them  in  that  improvidence.  If  a  tradesman 
trusts  an  infant,  he  does  it  at  his  peril,  and  he  cannot  re- 
cover if  it  turn  out  that  the  party  has  been  properly  sup- 
plied by  hb  friends. 

Verdict  for  the  defendant  (6). 

Henry ^  for  the  plaintiffs. 
Moody ^  for  the  defendant. 

[Attoniies — Dagleyf  and  Bebb  Sr  O.] 

(a)  A  vdtness,  who  was  said  to  Jiudce  Bat,  ruled  that  it  was 

have  been  present  when  the  or-  the  duty  of  a  tradesman,  before 

derwas  given,  was  stated  to  be  he  supplied  an  infant  with  clothes^ 

abroad.  to  make  inquiries  of  his  friends^ 

(6)  Vide  the  case  of  Cookv.  Dea-  as  to  the  necessity  of  the  supply, 

lofiy  anie.  Vol.  3,  page  1 14,  m  which  Vide  also  the  cases  there  referred 

Lord  Wynford,  then  Lord  Chief  to. 


CASES  AT  NISI  PRIUS, 


Tth,  24M.  Kerr  and  Others  v.  Suedden  and  Others. 

If  the  Surrey-  J.  HE^r^  count  of  the  declaration,  in  substance^  statedi 

which'^ikhet  ^^^  ^^  plaintifis  Were  the  owners  of  a  schoonerj  called 

Sie*<lu^«vm  ^  the  Delosj  of  which  one  Joseph  Cristal  was  master^  and 

ciuMt  of  fhips,  which,  at  the  time  &c.|  was  bound  on  a  vovMe  from  the 

for  the  informa-  ^-r^  «  ii«  •■« 

tion  of  roer-  port  of  London  to  Smyrna,  as  a  general  ship,  and  at  that 
writen&cfT  time  was,  and  still  continued  to  be,  a  vessel  of  the  first 
requested  by  a  class,  and  built  With  materials  of  the  first  quality;  never- 
•urvey  hit  ihip,  theless,  the  defendants,  well  knowing  the  premises,  but 
coiuequenM,'^  Contriving  and  wrongfully  and  maliciously  intending  to  in* 
*°^  ^t^?h*  j^^  ^^®  ^^'^  plaintiffs,  so  being  owners  of  the  said  ship  or 
•ociety,  who  vessel,  and  to  have  it  suspected  or  believed  that  the  said 
•coording  to  hit  ship  or  vcsscl  was  built  with  bad  or  inferior  materials, 
•Sp  owDM^tn-  ^^^  ^*^  *  vessel  of  an  inferior  class,  and  thereby  to 
"^d"^^!f°*"  prevent  the  plaintiffs  from  procuring  freight,  &c.,  and 
the  memhenof  Otherwise  to  injure  them,  as  owners  &c.,  on  the  Istof 
lubeiin^i^^  January,  18S9,  in  a  Supplement  to  a  certain  book,  pur- 
2rf  no?  **"*  porting  to  be  The  Register  of  Skipping  for  the  Year 
■giiiiMt  the  fur-  1889,  and  purporting  to  contain  a  list,  description,  and 
be  made  a  false  classification  of  British  and  foreign  merchant  ships,  by  co- 
m^,  whether  lumns,  and  in  manner  therein  mentioned,  (in  which  said 
•uchanacUon     j^^]^  ({^^  ships  therein  marked  A,  were  expliuned    to 

if  maintainable  "^  i      ,  », 

at  all  without  be  ships  of  the  first  class;  those  therein  marked  E,  to  be 
preM^maiice?*    ships  of  the  sccond  class;  those  therein  marked  I,  to  be 

ships  of  the  third  class ;  those  therein  marked  O,  to  be 
ships  of  the  fourth  class;  and  those  therein  marked  U,  to 
be  ships  of  the  fifth  class;  and  in  which  said  book  cer- 
tain abbreviations  therein  used,  and,  amongst  others,  the 
letters  SS.  in  a  certain  column  there,  were  explained  to 
mean  "  small  scantling,**)  falsely  and  maliciously  printed 
and  published  of  and  concerning  the  said  ship  &c.,  and 
of  and  concerning  the  materials  of  which  she  was  built, 
her  tonnage,  the  place  at  which  she  was  built,  to  wit,  at 
Shoreham,  her  age,  her  draught  when  loaded,  her  cables, 
her  surveying  port,  to  wit,  at  London,  and  the  port  to 
which  she  was  bound  as  aforesaid,  the  false  &c.  matter 
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And  description  following,  in  and  by  the  words,  figures, 
letters,  lines,  and  observations  following,  and  amongst         ^^^^^ 
others,  the  said  abbreyiation,  SS.,  (the  same  ship  not  being  ■'* 

therein  marked  with  any  of  the  letters,  A,  E,  I,  O,  or 
U,)  that  is  to  say,  [here  followed  a  copy  of  the  description 
in  the  book  in  columns]  thereby  meaning  and  intending  it 
to  be  suspected  and  belieyed,  that  the  said  ship  or  vessel 
of  the  said  plaintiffs  was  built  with  small  scantling,  and 
inferior  timbers,  and  was  not  a  vessel  worthy  of  being 
classed  in  any  of  the  five  classes  above  mentioned.  The 
declaration  then  went  on  in  the  second  count  to  state  that 
part  of  the  libel  which  consisted  in  denoting  the  ship  by 
the  letters  SS.,  and  the  words  "  inferior  timbers  and  fast- 
enings; **  and  in  the  third  count,  by  the  words  inferior  tim- 
bers and  fastenings,  omitting  the  SS.  It  then  alleged,  as 
special  damage,  that  Messrs.  Ralli,  Brothers,  Messrs.  N. 
P.  Argenti  &  Co.,  Messrs.  Frangheardi,  Brothers,  and 
Mr.  Castelli,  refused  to  load  goods  on  board,  whereby  the 
plaintiffs  lost  the  expected  freight  and  profits. 

The  pleas  were — Not  guilty,  and  four  special  pleas;  the 
Jirti,  as  to  the  omission  of  the  letter  A,  and  the  other  mat- 
ters in  the  first  count,  except  as  to  the  letters,  E,  I,  O,  U, 
that  the  ship  was  of  inferior  class  and  principle,  and  not  of 
the  first  class,  nor  entitled  to  be  denoted  by  the  letter  A, 
and  was  also  deficient  in  the  particulars  specified.  The  se^ 
condf  as  to  the  omission  of  all  the  letters.  A,  E,  I,  O,  and  U, 
that  the  ship  was  inferior  and  unfit  to  be  denoted  by  any 
of  them.  The  third,  that  the  ship  was  inferior  to  those  in 
class  A,  and  superior  to  those  in  classes  E,  I,  O,  and  U; 
and  the  fourthf  to  the  second  count,  that  the  ship  was  of 
inferior  scantling,  and  also  inferior  in  the  other  particulars 
specified.    Replication — De  injurid. 

It  was  admitted,  that  the  plaintifiB  were  the  owners  of  .a 
vessel  called  the  Delos,  and  that  the  publication  complain- 
ed of  was  printed  by  the  order  and  authority  of  the  com- 
mittee,  for  1839,  of  a  society  of  which  the  defendants  were 
the  chairman  and  two  of  the  committee.    The  publication 
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1831-        appeared  on  the  18th  May,  18S9.    On  the  22nd  of  that 
month,  a  letter  was  written  by  two  of  the  plaintiffs  to  the 
comniittee,  commencing — "We  regret  the  necessity  of 
addressing  you,  as  the  owners  of  the  Delos,**  and  com- 
plaining of  the  "  unwarrantable  description  of  the  vessel  ** 
in  the  supplement  to  the  Register  of  Shipping,  and  threat- 
ening legal  proceedings  on  the  subject.    In  consequence 
of  this  letter,  a  meeting  of  the  committee  was  held,  on  the 
S6th  May,  both  the  surveyors  of  the  society  for  the  port 
of  London  having  specially  surveyed  the  vessel;  at  this 
meeting,  Cristal,  one  of  the  plaintiffs,  attended,  and,  after 
some  discussion,  the  meeting  was  adjourned  till  the  follow- 
ing Thursday,  when  Cristal  produced  a  certificate,  shew* 
ing  that  certain  alterations  had  been  made  in  the  vessel 
to  meet  the  objections  of  the  surveyor ;  but  the  committee 
were  of  opinion  that  more  was  requbite,  and  told  him,  that 
if  he  would  put  five  iron  floor  riders,  and  two  beams  in  the 
weight  of  each  mast,  they  would  put  the  vessel  in  the  first 
class.    He  said  he  could  not,  as  she  was  going  on  her  voy* 
age,  and  had  part  of  her  cargo  on  board ;  but  if  they  would 
place  her  under  the  letter  A,  for  that  voyage,  these  things 
should  be  done  on  her  return.    Tne  committee  said  they 
could  not  do  that,  and  must  remove  her  from  the  book  al* 
together.     Upon  which  Cristal  said,  that  he  would  appeal 
to  another  tribunal.     The  entry  in  the  book,  which  was 
complained  of  as  the  libel,  consisted  of  two  lines,  and  de* 
scribed  the  vessel  as  a  schooner,  of  which  J.  Cristal  was 
the  master,  of  one  hundred  and  tbirty*tbree  tons  burthen, 
built  at  Shoreham,  drawing  fourteen  feet  of  water,  bound 
from  London  to  Smyrna,  of  small  scantling,  and  inferior  tim- 
bers and  fastenings,  &c.  &c«  In  the  column  in  which  (when 
ships  are  described  by  a  vowel)  the  letter  is  placed,  there 
was  not  any  letter  applying  to  this  vessel,  but  only  the  fi- 
gure I.    It  appeared  that  the  book  was  corrected  once  a 
week  by  means  of  a  moveable  hand  type,  and  the  next 
time  it  was  reissued  after  the  above  entry  was  objected  to, 
it  appeared  with  the  two  lines  struck  out  altogether.     It 
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was  proved  that  there  were  several  ships  entered  in  the 
book  without  being  denoted  by  any  of  the  ▼owek(a)« 
Many  witnessess  were  called  on  the  part  of  the  plaintifiiij 
who  stated,  that  the  vessel  was  a  good  one,  and  improper- 
ly described  in  the  entry;  and  the  special  damage  was  al- 
so made  out. 

It  further  appeared  that  three  vessels,  the  Matchless, 
the  Paul  P17,  and  the  Exquisite,  built  by  the  same  per- 
son, and  in  the  same  manner  as  the  Delos,  had  been  classed 
under  letter  A. 


Campbell,  for  the  defendants. — If  these  actions  can  be 
maintained,  it  wiH  go  to  prevent  the  society  from  contin- 
uing its  useful  operations.  It  is  impossible  that  the  de- 
fendants can  have  been  actuated  by  malice.  If  they  had 
acted  mistakenly,  which  I  contend  they  have  not,  they 
would  still  be  entitled  to  a  verdict.  The  publication 
merely  states,  that  the  ship  is  of  small  scantlings,  and  not 
entitled  to  be  ranked  in  class  A.  It  imputes  nothing  dis- 
honourable to  the  plaintiffs ;  it  is  not  a  libel.  This  case  is 


(a)  It  was  stated  that  the  sod- 
ety  in  question  consisted  of  about 
two  hundred  persons,  who  sub- 
scribed ten  .guineas  a  year,  and 
was  managed  by  a  committee  of 
ele?en,  and  had  surveyors  in  all 
the  prindpal  ports  of  Great  Bri- 
tain. The  average  number  of 
vessels  surveyed  every  year,  and 
entered,  was  estimated  at  ten 
thousand.  It  was  also  stated^  that 
the  fist  was  made  up  from  the  re- 
ports of  the  surveyors,  and  that 
ship  owners  were  generaUy  desir- 
ous of  haring  their  ships  entered, 
and  frequently  complained  if  they 
went  away  without  having  been 
surveyed.  The  letter  U  was  de- 
scribed as  denoting  a  vessel  fit  on- 


ly to  be  broken  up.  O,  a  bad 
vessel,  not  fit  to  go^  tea  with 
any  cargo.  I,  a  ship  fit  to  carry 
goods  not  likely  to  be  damaged 
by  salt  water.  E,  a  ship  past  a 
certain  age,  but  still  fit  to  carry 
dry  goods;  and  A,  the  finest  ships 
both  as  to  materials  and  work- 
manship. It  did  not  appear  that 
there  was  any  particular  time  dur- 
ing which  ships  were  to  be  consi- 
dered as  remaining  in  class  A, 
previous  to  their  removal  to  class 
£,  but  that  it  varied  from  four  to 
twelve  years,  according  to  the 
place  where  they  were  built,  and 
the  materials  of  which  they  were 
composed. 
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like  an  action  for  slander  of  title,  and  an  action  for  giving 
j^^^        a  false  character  of  a  servant,  and  malice  is  the  foundation 
*''  of  it.    If  the  defendants  have  acted  fairly  and  honestly, 

even  though  they  may  have  acted  in  mistake,  they  are  en- 
titled to  a  verdict.     The  entry  is  made  on  the  report  of 
Courtney,  there  is  no  malice  in  that.     They  must  have 
somebody  to  survey,  and  upon  whose  statements  they  must 
act.    The  defendants  have  only  done  in  the  original  pub- 
lication of  the  statement,  what  has  been  usual  since  the 
formation  of  the  society,  in  1778.     Then  when  did  the  of- 
fence begin*    The  action  is  not  brought  for  the  striking 
out  afterwards,  but  for  the  original  publication  on  the  1 8th 
of  May.    On  the  22nd,  a  letter  is  sent  threatenmg  an  ac- 
tion.   The  committee  could  do  no  more  than  send  down 
both  the  surveyors.     When  the  things  to  be  done  were 
suggested  by  the  committee,  Cristal  did  not  say  that  they 
were  not  necessary ;  but  said,  if  they  would  put  the  vessel 
under  letter  A,  he  would  have  them  done  on  her  return 
from  her  voyage.     On  the  S8th,  Cristal  refuses,  and  says 
that  he  will  appeal  to  another  tribunal.     As  matter  of  cri- 
ticism, a  man  may  give  his  opinion  of  a  ship,  if  he  does 
not  act  maliciously.     The  case  of  Pitt  v.  Donovan^  and 
several  other  cases,  establish  the  principle  upon  which  this 
doctrine  is  founded.  The  distinction  is  between  that  which 
imputes  moral  turpitude  to  a  man,  and  that  for  which,  if 
it  injures  him,  he  cannot  have  a  remedy  unless  he  shews 
malice.    I  shall  shew  that  the  ship  was  surveyed  at  Cris- 
tal's  request  by  Courtney.    The  Matchless,  the  Paul  Pry, 
and  the  Exquisite,  all  appeared  in  the  Register,  before 
Courtney  became  surveyor  to  the  society.     It  is  said  to 
have  been  Courtney's  doing,  but  he  had  no  bad  motive,  be 
had  no  interest  in  misdescribing  the  plaintiffs'  vessel.  The 
ship,  it  appears,  had  small  scantlings.   It  would  have  been 
productive  of  most  injurious  consequences,  if  she  had  been 
classed  under  letter  A,  without  being  entitled  to  the  cha- 
racter which  that  letter  is  intended  to  denote.    It  has  been 
proved,  that  there  are  ships  not  denoted  by  any  letter, 
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and  they  could  not  be  in  any  of  the  classes,  and,  therefore, 

could  not  be  included  under  any  of  the  letters.   It  is  a  case        ^^ 

of  the  ffreatest  importance.    If  the  book  in  question  is  to      „    ^^ 

^  ..  Shedijen. 

be  dropt,  ship  owners  and  underwriters  cannot  go  on. 

Captain  Courtney,  one  of  the  surveyors  appointed  in 
January,  1889,  was  called,  and  was  proceeding  to  give, 
evidence  as  to  the  state  of  the  plaintiffs*  vessel,  when — 

One  of  the  Jury  inquired  if  it  were  essential  to  prove 
malice,  in  order  to  maintain  the  action. 

Lord  Trmtbrdbn,  C.  J. — I  shall  give  you  my  opinion 
upon  that  presently.  There  is  one  fact  opened  which  has 
not  been  proved. 

The  witness  Courtney  then  said,  that  he  surveyed  the 
ship  in  London,  and  made  his  report,  and  that  the'  publi- 
cation corresponded  with  his  report.  He  was  going  on 
with  his  account  of  the  state  of  the  vessel,  when^- 

Lord  Tbnterden,  C.  J.,  (being  appealed  to  by  the  plain- 
tiffs* counsel,  on  the  subject  of  his  observation  as  to  the 
fact  not  proved)*  said — I  am  of  this  opinion.  If  they  prove, 
which  I  expect  they  will  by  the  evidence  of  Ditchbum, 
that  Cristal  requested  the  surveyor  of  these  defendants  to 
examine  the  ship,  he  can  bring  no  action  against  them 
for  what  they  do  in  consequence  of  his  report. 

Ditchbum,  the  other  surveyor,  was  then  called,  and 
proved  that  he  saw  Cristal  on  *Cbange,  who  asked  him  to 
survey  the  Delos,  and  put  her  in  full;  that  he  replied,  that 
it  was  not  in  his  district,  but  in  that  of  Captain  Courtney, 
who  knew  more  about  her ;  but  that  he  would  speak  to 
Captain  C.  to  go  on  board  and  survey  her ;  that  Cristal 
said  "  Do,**  and  the  witness,  in  consequence,  told  Captain 
Courtney  immediately. 

VOL.  IV.  N  N 
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1831.  Lord  T£NTBRDEN,  C.  J.— Upon  this  evidence  I  am  of 

Kerr         opinion  that  I  ought  to  nonsuit. 


Shedoen. 


F.  PoUoek,  for  the  phiintiffs. — I  understand  the  distinc- 
tion to  be,  that  as  the  plaintiff  requested  the  surveyor  to 
survey,  the  remedy  is  against  him  and  not  against  the  de- 
fendants. 

Lord  Tenterdbn,  C.J. — If  he  made  a  false  report. 

F,  PoUock. — If  they  had  done  it  of  themselves — 

« 

Lord  Tsntbrden,  C.  J.-->I  should  have  doubted.  Upon 
this  evidence  I  have  no  doubt. 

Nonsuit. 

Sir  J.  Scarlett,  F.  PoUock,  and  TomUnson,  for  the 
plaintiffs. 

CampbeU,  and  Maule,  for  the  defendants. 

[Attoroies — Allan,  and  Lavk.'} 
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il 
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1831. 


BEVORB  MR.  JUSTICE  BOSANQUET,   AND  MR.  JUSTICE 

PATTESON. 


OXFORD  ASSIZES. 


BEFORE  MR.  JUSTICE  BOSANQUET. 


Rex  v.  Edmund  Mead. 

Embezzlement.    The  indictment,  in  some  of  the  The  halves  of 
counts,  charged  the  prisoner  with  embezzling  pieces  of  ^^^'^^n  a 
paper  of  the  value  of  one  penny,  the  property  of  his  mas-  **^®i![te£^**' 
ter;  and,  in  other  counts,  the  property  was  stated  to  be  andapenon 
"  pieces  of  paper  partly  written  and  partly  printed,"  bear-  rmbeLsiet  them 
ing  stamps^  the  values  of  which  were  specified.    All  the  |j,ch*J^y'^J 
counts  charged  the  property  to  be  "  of  the  goods  and  embezzlement, 
chattels  of  Samuel  Cooper." 

It  appeared  that  the  prisoner  was  the  servant  of  Mr. 
Cooper,  of  Henley;  and  that  it  was  his  duty  to  fetch  the 
letters  from  the  post-office.  It  was  proved  that  the  stamp 
distributor  at  Banbury  had  remitted  to  Mr.  Cooper,  by 
post,  the  first  halves  of  country  bank  notes,  to  the 
amount  of  190/.;  and  evidence  was  given  to  shew,  that  this 
letter  was  received  by  the  prisoner,  at  the  post-ofiice  at 
Henley,  and  that  he  afterwards  embezzled  the  halves  of 
the  notes. 
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Carringiom,  for  the  prisoner,  snlmiitted,  that  these  hahes 
of  country  bank  notes  were  not  goods  and  chattels.  If 
the  notes  had  been  entire,  they  would  have  been  ehoses 
en  actum f  not  goods  and  chattels;  but,  in  their  present 
state,  they  were  of  no  value. 

Mr.  Justice  Bosanquet.— They  might  have  been  made 
of  value  to  Mr.  Cooper,  by  his  putting  the  two  halves  to- 
gether. In  the  case  o(  Rex  ▼.  Clarke  country  bank  notes, 
which  had  been  paid  in  London,  and  were  sent  back  to  the 
country  to  be  re-issued,  were  held  to  be  the  subject  of  lar- 
ceny, because  they  were  of  value  to  the  bankers,  as  be- 
ing re-issuable  (a).  I  will  consider  of  the  objection,  and 
if  I  should  think  it  is  a  valid  one,  I  will  give  the  prisoner 
the  benefit  of  it. 

Verdict— Guilty. 

Chilton,  and  Walesby,  for  the  prosecution. 

Carrington,  for  the  defence. 

[Attorniet — Cooper,  and  /2o6eioii.] 


The  prisoner  was  afterwards  sentenced  to  be  transport- 
ed for  seven  years. 


(a)  2  Leach,  1036.  In  that  case, 
Mr.  Justice  Grou,  In  delivering 
the  judgment  of  the  t^velve  Judges, 
said — "Their  value  and  charac- 
ter as  promissory  notes  were  cer- 
tainly extinct  at  the  time  they 
were  stolen;  but  they  bore  about 
them  a  capability  of  being  legally 
restored  to  thdr  former  charac- 
ter and  pristine  value.  They  were 
indeed  only  of  value  to  their  own- 
ers; but  It  is  enough  that  they 
were  of  value  to  them :  their  value 
as  to  the  rest  of  the  world  Is  Im- 


f9 


In  the  case  of  Bex  v.  Vyte,  R. 


&  M.  C.  C.  R.  218,  It  was  held, 
that  re4ssual>le  notes,  if  they 
could  not  be  properly  called  ?ala- 
able  securities  while  in  the  hands  of 
the  maker,  were  goods  and  chat- 
telsy  and  that  a  party  might  be  ui- 
dicted  for  receiving  them,  know- 
ing  them  to  have  been  stolen.  In 
that  case,  some  of  the  counts  de- 
scribed the  notes  as  pieces  of  pa- 
per,  stamped  with  certain  stamps 
(describing  them),  of  the  goods 
and  chattels  &c.,  and  In  the  other 
counts  they  were  described  as  pro- 
missory notes. 
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BEFORE  MR.  JUSTICE  PATTB80N. 


Rex  r.  Prrkins  and  Others.  Marchdrd. 

INDICTMENT  for  a  riot  and  an  assault  on  Robert  Peraou whotre 

r<A»f  Ao  present  tt  a 

*^<^^^^^-  prize-fight,  and 

It  appeared  that  a  prize-fight  was  fought  between  the  T^^^^*  P"* 
defendant  Perkins  and  Robert  Coates,  and  that  another  purpoMofwe- 
of  the  defendants,  named  Weekly,  acted  as  the  second  of  Itl&e^e^^"' 
the  defendant  Perkins,  and  that  the  two  other  defendants  ®**5  *f  f^\, 

principals  in  toe 

were  {Resent,  the  one  collecting  money  for  the  combatants,  breach  of  the 
and  the  other  walking  round  the  ring  and  keeping  the  peo-  dictabie  for  an 
pie  back.     It  appeared  that  many  hundred  persons  were  JTSie^actuIi*" 
assembled,  and  that  the  defendant  Perkins  struck  the  first  fombfttinti;  and 

'  it  If  not  at  all 

blow.  material  which 

of  the  combat- 
anti  struck  the 

Mr.  Justice  Patteson  (in  summing  up). — It  appears,  in  ^^'Wow. 
this  case,  that  a  great  number  of  persons  were  assembled 
together  on  this  occasion,  and  that  there  was  a  breach  of  the 
peace.  It  is  clear,  that  the  parties  went  there  intending 
that  a  breach  of  the  peace  should  be  committed.  There  is 
no  doubt  that  prize-fights  are  altogether  illegal;  indeed, 
just  as  much  so,  as  that  persons  should  go  out  to  fight  with 
deadly  weapons ;  and  it  is  not  at  all  material  which  party 
struck  the  first  blow.  It  is  proved  that  all  the  defendants 
were  assisting  in  this  breach  of  the  peace;  and  there  is  no 
doubt  that  persons  who  are  present  on  such  an  occasion, 
and  taking  any  part  in  the  matter,  are  all  equally  guilty  as 
principals. 

'  The  foreman  of  the  Jury  said,  that  they  doubted  whe* 
ther  they  could  find  all  the  defendants  guilty  of  an  ks- 
sault. 

Mr.  Justice  Patteson.— If  all  these  persons  went  out 
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to  see  these  men  strike  each  other,  and  were  present  when 
they  did  so^  they  are  all,  in  point  of  law,  guilty  of  an  as- 
sault. There  is  no  distinction  between  those  who  concur 
in  the  act  and  those  who  fight. 


Verdict — Guilty  of  the  riot,  but  not  guilty 
of  the  assault. 


Cooper^  for  the  prosecution. 

Ludlow,  Serjt.,  for  the  defence. 

[Attorniefl — B.  Aplin,  and 


•0 


See  the  case  of  Rex  v.  BUlingham,  arUe,  Vol.  2,  p.  234. 


March  3r(L 


Rbx  v.  Cox  and  Others. 


irpermi  be  InDICTMENT  for  a  riot,  and  cutting  down  hedges, 
riot  and  cutting  &c.,  the  property  of  the  Earl  of  Abingdon,  Sir  Alexander 
down  feDcei,      crokc,  and  others.     The  indictment  did  not  conclude  in 

terrorem  popuU  (a).  The  indictment  had  been  found  at 
the  Quarter  Sessions,  and  remoTcd  into  the  Court  of  King's 
Bench  by  certiorari. 

It  appeared  that  a  place,  called  Otmoor,  had  been  in- 
butouybeooD-  closcd  under  an  act  of  Parliament;  and  that  the  ten  de- 
fendants, together  with  a  great  number  of  other  persons, 
had  assembled  with  axes  &c.,  to  destroy  the  fences,  and 
had  cut  down  various  hedges  &c.  belonging  to  the  pro- 
secutors. 

Ludlow,  Serjt.,  Talfourd,  Chilton,  and  Wkiie,  for  the 


and  the  indict- 
ment do  not 
eondude  iw  Ur- 
rorem  popuU, 
they  cannot, 
on  that  indict- 
ment, be  con- 
victed of  a  riot. 


lawful  asMm- 
bly. 

Sewtble,  that 
if  a  perion  be 
tried  at  the  At- 
lizcf,  on  an  in- 
dictment re- 
moved by  etf' 
iiorari,  the 
Judge  would, 
under  very  ipe- 

cial  drcumatancet,  receive  affidavits  in  mitigation,  beibre  he  proceeded  to  poaa  lenlwce,  wider  the 
itat.  1  W.  4«  c.  70,  f.  9,  but  not  in  ordinary  cases. 


(a)  The  indictment  was  in  the 
form  given  in  Arch.  C.  L.  for  a 
riot  and  assault,  omitting  the  part 


relating  to  the  assault,  and  stat- 
ing the  cutting  down  of  fences 
&c. 
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respective  defendants,  objected,  that  the  defendants  could 
not  be  convicted  of  a  riot,  as  the  indictment  did  not  con* 
elude  in  terrorem  popuU.  And  they  cited  the  case  of  Rex 
▼•  Hmgies  (a). 

Mr.  Justice  Patteson. — As  there  is  this  omission  in  the 
indictment  the  defendants  cannot  be  convicted  of  a  riot, 
but  they  may  on  this  indictment  be  convicted  of  an  un« 
lawful  assembly. 

Verdict— Guilty  of  an  unlawful  assembly  (6). 

The  defendants  came  up  to  receive  sentence  under  the 
sUtute  1  W.  4,  c.  70,  s.  9  (c). 
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(a)  Ante,  p.  373. 

(6)  On  this  oonnctioD,  the  de- 
fendanta  could  not  be  sentenced 
to  hard  labour,  which  they  might 
have  been  if  convicted  of  a  riot. 

(c)  By  which  it  is  enacted — 
"that  upon  all  trials  for  felomes 
or  misdemeanors  upon  any  record 
of  the  Court  of  King's  Bench, 
judgment  may  be  pronounced 
during  the  Sittings  or  Asttzes  by 
the  Judge  before  whom  the  ver- 
dict shall  be  taken,  as  well  upon 
the  person  who  shall  have  suffer- 
ed judgment  by  default,  or  con- 
fession,  upon  the  same  record,  as 
upon  those  who  shall  be  tried  and 
conricted,  whether  $wh  persons 
be  present  or  not  in  Court,  ex- 
cepting only  where  the  prosecu- 
tion shall  be  by  information  filed 
by  leave  of  the  Court  of  King's 
Bench,  or  such  cases  of  informa- 
tions filed  by  his  Migesty's  Attor- 
ney-General, wherein  the  Attor- 
ney-General shall  pray  that  the 
judgment  may  be  postponed;  and 


the  judgment  so  pronounced  shall 
be  indorsed  upon  the  record  of 
Nisi  Priusy  and  afterwards  enter- 
ed upon  the  record  in  Ck>urt,  and 
shaU  be  of  the  same  force  and  ef- 
fect as  a  judgment  of  the  Court, 
unless  the  Court  shall,  within  six 
days  after  the  commencement  of 
the  ensuing  term,  grant  a  rule  to 
shew  cause  why  a  new  trial  should 
not  be  had  or  the  judgment 
amended;  and  it  shall  be  lawful 
for  the  Judge  before  whom  the 
trial  shall  be  had,  either  to  issue 
an  immediate  order  or  warrant  * 
for  committing  the  defendant  in 
execution,  or  to  respite  the  exe- 
cution of  the  judgment,  upon  such 
terms  as  he  shall  think  fit,  until 
the  sixth  day  of  the  ensuing  term ; 
and  in  case  imprisonment  shall 
be  part  of  the  sentence*  to  order 
the  period  of  imprisonment  to 
commence  on  the  day  on  which 
the  party  shall  be  actually  taken 
to  and  confined  in  prison.*' 
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V. 

Cox. 


Chition,  for  the  defendants^  proposed  to  put  in  an  affi* 
davit. 

Mr.  Justice  Pattbson. — After  the  trial  of  a  traTerse  on 
the  Crown  side  of  the  Assizes,  affidavits  are  never  put  in ; 
and  this  act  of  Parliament  is,  in  my  judgment,  not  only 
intended  to  relieve  the  Court  of  King's  Bench,  but  to  put 
these  cases  in  the  same  situation  as  traverses.  I  do  not  mean 
to  say  that  affidavits  might  not  be  received  after  the  trial  of 
a  traverse,  under  very  special  circumstances;  for  although 
I  know  of  no  case,  in  which  such  affidavits  were  used,  yet 
there  is,  I  believe,  no  instance  in  which  they  have  been 
tendered  and  refused.  In  this  case,  I  think  it  would  be 
better  to  have  no  affidavits  on  either  side,  as  I  do  not  see 
how  they  could  be  of  any  use. 


Sentence  was  passed  on  the  defendants. 

JerviSf  Russell,  Serjt.,  and  Cuticood,  for  the  prosecu- 
tion. 

Ludlow,  Serjt.,  and  Chilton,  for  eight  of  the  defendants. 

Talfourd,  and  White,  for  the  defendant  Ward. 

[Attomies — WaUh^  and  Lte.\ 


In  the  case  of  Rtx  v.  Woodwurd 
and  Hunter,  the  defendants  were 
indicted  at  the  Worcester  Quarter 
Sessions,  for  an  assault.  The  in- 
dictment was  removed  by  certio- 
rari, and  was  tried  on  the  civil  side 
of  the  Worcester  Assizes  (1 83 1), 
before  Mr.  Justice  Patteson,  The 
defendants  were  found  guilty,  and 
the  learned  Judge  sentenced  them, 


without  their  being  present,  to  pay 
a  fine  of  10/.  each,  and  to  K>e  im- 
prisoned till  these  fines  were  paid. 
And  his  Lordship  directed  that  a 
warrant  should  issue  to  take  the 
defendants  in  execution  of  this 
sentence;  but  the  fines  were  paid 
before  any  warrant  was  actually 
issued. 
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WORCESTER  ASSIZES. 


BEFORE  MR.  JUSTICE  PATTESON. 


Smith,  Assignee  of  Parkbr,  a  Bankrupti  r..  Woodward. 

JLf  ETINUE  for  goods.    Pleas— Abit  detinett  and  several  if  a  baokrupt, 
special  pleas  denying  the  bankruptcy.     Notice  had  been  Jj[^  ^1 J*^' 
given  of  disputing  the  trading,  petitioning  creditor's  debt,  »»  have  goods, 

<• ,       1  toUing  him  to 

and  act  of  bankruptcy.  keep  them  till 

It  appeared  that  the  bankrupt  had  let  the  defendant  ^^^l^' 
have  these  goods,  which,  he  told  him,  he  might  keep  till  ^^™  backhand 

.  no  demand  be 

he  (the  bankrupt)  wanted  them  back.  The  return  of  the  made  of  them 
goods  had  never  been  demanded  by  the  bankrupt,  but  they  bankruptcy— 
had  been  demanded  by  the  assignees  since  the  bankruptcy.  ^^*  ?****  j.'"»  *" 

tinue  by  the  as- 

The  plaintift*'s  counsel  proposed  to  put  in  the  proceed-  ^TenTf^^sput* 
ings  under  the  commission  of  bankrupt,  to  prove  the  trad-  [."^jj?**  ^\  - 
ing,  petitioning  creditor's  debt,  and  act  of  bankruptcy.         ceedingsareevi- 

denceoftbelnui- 
ing  &c.  under 

Russell y  Serjt.,  for  the  defendant. — These  proceedings  Jl^kJIfpt  jSf 
are  not  evidence.     This  action  never   could  have  been 
brought  by  the  bankrupt,  as  he  never  made  any  demand 
of  the  return  of  the  goods. 

Campbell^  for  the  plaintiff. — The  words  of  the  stat  6  Geo. 
4,  c.  16,  s.  9S  (a),  are  '^  any  debt  or  demand  for  which  the 


(a)  By  which  it  is  enacted  '*That 
if  the  bankrupt  shall  not  (if  he 
was  \nithin  the  United  Kingdom 
at  the  is8tuni(  of  the  commission) 
within  two  calendar  months  after 
the  adjudication,  or  (if  he  was  out 
of  the  United  Kingdom)  within 
twehe  calendar  months  after  the 
adjudication!  have  given  notice  of 


his  intention  to  dispute  the  com- 
mission, and  have  proceeded  there- 
in with  due  diligence,  the  deposi- 
tions taken  before  the  cuinmis- 
fiiouers  at  the  time  of  or  previous 
to  the  adjudication  of  the  petition- 
ing creditor's  debt  or  debts,  and 
of  the  trading  and  act  or  acts 
of  bankruptcy,  shall  be  conclusive 
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bankrupt  might  have  sustained  a  suit."  Now,  as  the  bank- 
smitii        ^P^  ^^^^  ^^^  ^  nght  to  require  the  return  of  these 
...    ^  ffoods  at  any  time  he  pleased,  I  submit  that  thb  is  a  '*  de- 

Woodward.     ®  ^  i  ,  .  ,      ,  .       . 

mand"  for  which  the  bankrupt  might  have  sustained  a 
suit. 

Mr.  Justice  Pattbson. — If  that  were  not  so,  this  seo 
tion  of  the  act  of  Parliament  would  not  apply  to  the  case 
of  a  bill  of  exchange  not  due. 

Godson. — Or  to  a  promissory  note  payable  on  demand. 

Russell,  Serjt. — ^If,  to  come  within  the  operation  of  this 
section  of  the  act  of  Parliament,  it  is  sufficient  that  the 
bankrupt  could  have  maintained  the  action,  if  he  had  done 
something  which  he  in  fact  never  did,  where  are  we  to 
stop. 

Mr.  Justice  Patteson. — I  think  it  is  not  necessary  that 
.the  "  demand"  should  have  been  such  as  was  perfect  in  the 
bankrupt  at  the  time  of  his  bankruptcy.  The  only  cases 
in  which  it  was  intended  to  allow  the  assignees  to  be  put 
to  strict  proof  of  the  bankruptcy,  were  those  in  which  the 
bankruptcy  was  itself  almost  a  part  of  the  cause  of  action, 
such  as  cases  of  fraudulent  preference,  or  the  like.  But 
here  it  is  immaterial  whether  the  bankrupt  or  the  assignee 
brings  the  action. 

The  evidence  was  received. 

Verdict  for  the  plaintiff.  .  The  Jury  finding 
the  value  of  the  goods  to  be  14/.  (6). 

tvidence  of  the  matters  therein  any  action  or  sidt" 
respectively  contained,  in  all  ac-         (()  As  to  actions  of  detinnesce 

tions  at  law,  or  suits  in  equity,  Com.  Dig.  tit.  Detume:  Id.  tit. 

brought  by  the  assignees  for  any  Pleader,  2  X;  Selw.  N.  P.  tit.  De- 

debt  or  demand  for  which  the  iinue* 
bankrupt  might    have  sustained 
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Campbell^  and  Godson,  for  the  plaintiiF. 

Russell,  Serjt.,  and  R.  V.  Richards,  for  the  defendant.        ^^"" 

WOOOWAKO. 

[ Attomies^  Uvgket,  and  Woodward.] 


BBPORB  MR.  JUSTICE  BOSANQUfiT. 


Kbx  r.  David  Dunn*  March  8M. 

mjARCENY.    The  prisoner  was  mdicted  for  stealing  a  AnypemnU 
hymn  book,  the  property  of  Eliza  Thompson  (o).  iSHt  w^lubJ*' 

A  witness,  named  Field  house,  proved,  that  the  prisoner  better  for  him  to 
wished  to  sell  the  book  to  him,  and  that  he  told  the  prisoner  dude  a'confef- 

he  had  better  tell  where  he  got  it.  ijto/^fon,  al- 

though that  per- 
son was  not  in 

Mr.   Justice  BOSANQUET. — You  must  not  tell  us   what   any  authority  as 
-  .  _  prosecutor,  con- 

he  said.  ,  stable,  or  the 

like. 

Scoit,  for  the  prosecution. — This  witness  was  not  a  per- 
son in  any  authority. 

Mr.  Justice  Bosanqubt. — Any  person  telling  a  prisoner 
that  it  will  be  better  for  him  to  confess,  will  always  exclude 
any  confession  made  to  that  person.  Whether  a  prisoner's 
having  been  told  by  one  person,  that  it  will  be  better  for 
him  to  confess,  will  exclude  a  confession  subsequently  made 


(a)  The  hymn-book  was  stolen  pels.   In  the  stat.  7  &  8  Geo.  4,  c. 

from  a  dissenting  chapel,  which  30,  s.  8,  where  the  Le^pslature 

was  broken  into,  but  the  offence  intended   to    include    dissenting 

was  not  laid  as  sacrilege,  it  being  chapels,  they  have  used  different 

considered  by  the  prosecutor,  that  words.  See  those  sections  in  Carr. 

the  Stat.  7  &  8  Geo.  4,  c.  29,  s.  10,  Supp.  p.  209,  and  p.  289. 
did  not  extend  to  dissenting  cha- 
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to  another  person » is  very  often  a  nice  question;  but  it  will 
always  exclude  a  statement  made  to  the  same  person  {b)* 


The  evidence  was  rejected. 


Verdict — Guilty. 


Scottf  for  the  prosecution. 


[Attomies  for  the  prosecution — Roberts  if  Son.'\ 


{D  In  the  case  of  Rex  v.  Siaugk- 
ter^  for  arson,  tried  on  the  same 
day,  Mr.  Justice  Boeanqiut  reject- 
ed a  confession  made  by  the  pri- 
soner to  one  of  his  fellow  work- 


men«  who  had  told  him  it  would 
be  better  for  him  to  confess.  See 
the  cases  of  Rex  v.  Gihhom^  anU^ 
Vol.  I.  p.  97,  and  Rex  v.  TyUr, 
aiUe,  VoL  I.  p.  129. 


March  lOM. 

A  person  who 
was  told  by  tha 
surgeon  that  she 
would  n^ver  re- 
cover, said,  that 
she  "  hoped  he 
would  do  what 
he  could  for  her, 
for  the  sake  of 
her  famUy." 
He  again  told 
her  that  there 
was  no  chance 
of  her  recovery: 
->H«^  that  this 
shewed  such  a 
degree  of  hope 
in  her  mind,  as 
to  render  a 
statement  she 
then  made  inad- 
missible as  a 
declaration  in 
articulo  mortis. 


Rex  r.  Thomas  Crockett. 

ill  URDER.  The  prisoner  was  indicted  for  the  murder 
of  Jane  White,  by  administering  corrosive  sublimate  to 
her. 

It  was  proposed  to  gi?e  in  evidence  a  declaration  of 
the  deceased,  as  a  declaration  in  articuh  mortis.  With  a 
view  of  shewing  the  state  of  the  deceased,  Mr.  Sheward, 
a  surgeon,  who  was  called  as  a  witness,  said,  ''  I  had  told 
the  deceased  she  would  not  recover,  and  she  was  perfectly 
aware  of  her  danger;  I  told  her  I  understood  she  had 
taken  something,  she  said  she  had,  and  that  damned  man 
had  poisoned  her.  I  asked  her  what  man,  and  she  said 
Crockett.  She  said,  she  hoped  I  would  do  what  I  could 
for  her  for  the  sake  of  her  family.  I  told  her  there  was 
no  chance  of  her  recovery.** 

Mr.  Justice  BosANQUET. — This  shews  a  degree  of  hope 
in  her  mind.  To  render  a  declaration  of  this  kind  admis- 
sible, the  deceased  must  have  had  the  impression  on  her 
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mind  of  an  almost  immediate  dissolution.    This  will  not  do, 
I  must  strike  the  whole  of  this  evidence  out  of  my  notes. 

Verdict — Not  guilty. 

OoeUon,  and  Lee,  for  the  prosecution. 

[Attorney —  Parker,'] 

Set  the  cases  cited  in  Carr.      Rex y.  Van  Butchell, ante,yo\.in.        ^ 
Sapp.  p.  232,  and  the  cases  of     p.  629;  and  Rexs.Uoyd,  ante,  p. 
Rex  V.  Pike,  ante.  Vol.  III.  p.  698 ;      233. 


STAFFORD  ASSIZES. 


BEFORE  MR.  JUSTICE  PATTESON 


Rex  V,  Fletcher  and  Others. 

JTHE  indictment  charged  two  of  the  prisoners,  named  if on«  employed 
Fletcher  and  Mellor,  with  stealing  various  articles  of  wear-  ^r^i^  f^^ 
uig  apparel,  books,  &c.,  the  property  of  Gilbert  Hordem;  JjJ*^**^  ^^^ 
and  a  third  prisoner,  whose  name  was  Beardmore,  was  does  not  break 
charged  with  receiving  the  articles,  knowing  them  to  have  Uraeiiy^ai- 
been  stolen.  rfaJ^S 

The  prosecutor  stated  that  the  goods  were  in  packages,  ''«'*  not « com- 

roon  csrneTi  but 

and  that  he  had  directed  the  two  prisoners,  Fletcher  and  was  only  em- 
Mellor,  to  carry  them  to  the  house  of  the  father  of  the  panicaiar  in- 
prisoner,  Fletcher,  who  was  to  keep  them  safely.    The  *^^^' 
prosecutor  also  stated  that  the  goods  were  to  be  conveyed 
in  his  cart,  but  that  the  horse  belonged  to  Fletcher  and 
Mellor,  who  were  to  be  paid  for  what  they  did.     It  was 
proved  that  the  goods  were  not  taken  to  the  house  of 
Fletcher's  father,  but  were  found  at  the  house  of  Beard- 
more,  having  been  taken  out  of  the  packages  in  which  they 
had  been  packed  by  the  prosecutor. 
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Meeson,  for  the  prisonersy  objected  that  this  was  not  a 
larceny. 

Greaves,  for  the  prosecution. — These  goods  were  deliver- 
ed to  the  prisoners,  Fletcher  and  Mellor,  for  a  special  pur* 
pose. 


Mr.  Justice  Patteson. — There  is  no  evidence  that  the 
packages  were  opened  while  the  goods  were  in  the  pos* 
sesaioB  of  the  two  prisoaera»  who  are  charged  as  prineipals; 
and  a  carrier  cannot  be  guilty  of  larceny,  unless  he  breaks 
bulk. 

GreaveM. — ^These  persons  were  not  common  carriers,  they 
were  merely  employed  in  this  particular  instance. 

Mr.  Justice  Patteson. — ^They  carried  for  hire.  It  is 
proved  that  they  were  to  be  paid  for  taking  these  goods. 
There  is  the  case  of  a  captain  of  a  ship,  which  is  a  very 
strong  authority  on  this  point  (a).  The  prisoners  must 
be  acquitted. 


Verdict — ^Not  guilty. 


Greaves,  for  the  prosecution. 
Meeson,  for  the  defence. 


(a)  Rex  V.  Madox,R.  &  R.  C.  C. 
R.  92.  In  that  case  the  captain  of 
a  ship  disposed  of  several  casks 
of  batter,  which  formed  part  of 
his  cargo,  for  his  own  benefit; 
and  afterwards  pretended  to  the 
consignees  that  he  had  been  ob- 
liged to  throw  them  overboard. 
This  wan  held  no  larceny.    In  I 


Curw.  Hawk.  p.  143,  it  is  SMd  "  It 
has  been  resolved  that  even  those 
who  have  the  possession  of  goods 
by  the  delivery  of  the  party,  may 
be  guilty  of  felony,  by  taking  awe^ 
part  thereof  mi\i  an  intent  to  steal 
it,  as  if  a  carrier  open  a  pack,  and 
take  ont  part  of  the  goods. 


OXFORD  CIRCUIT,  1  WIJiL.  IV. 


Rex  r«  West  wood  and  Others.  March  t5th. 

Indictment  on  the  stat.  9  Oeo.  4,  c.  69^  s.  9,  for  a  ptuoner  ww 

poaching  in  the  night,  with  other  persons  armed ,  to  the  nifh?Mc^ff, 
number  of  more  than  three,  in  certain  inclosed  land  of  Ed-  ^^^  **  wm  pro- 

poted  to  ihcw 

ward  John  Littleton^  Esq.  tbat,ont]ieocca* 

lion  in  question, 
oneof  tbe  pro- 

To  prove  the  identity  of  the  prisoner  Westwood,  Tal-  k^^'taTtoit 
boig  for  the  prosecution,  proposed  to  shew,  that  one  of  the  ^''  <^^  ^^ 
game  keepers  of  Mr.  Littleton  lost  his  coat  during  an  afiray  found  in  tiia  pri- 
which  occurred  on  the  occasion  in  question,  and  that  this  Thm'wuano- 
coat  was  found  in  the  prisoner  Westwood*8  house.  wSimAe"*!?- 

■onerforiteal- 

GreaveSf  for  the  prisoners^  objected  to  the  reception  of  j^Ai,  th^tblT 
this  evidence,  as  there  was  a  separate  indictment  against  JJ^tSbie  ml-" 
the  prisoner  Westwood  for  the  stealing  of  this  coat  And  !•«  the  prosecu- 

tor  conacnted  to 

he  cited  the  case  of  Rex  v.  Smith  (a).  an  acquittal 

on  the  indict- 
ment for  the 

Mr.  Justice  Patteson. — In  the  case  otRex  v.  El&s  (6),  ^'«ny- 
it  was  held  that  where  several  felonies  form  parts  of  one 
transaction  you  may  give  evidence  of  them  all. 

Greaves* — In  that  case,  there  was  only  one  indictment. 

Mr.  Justice  PATTESON.-^That  distinguishes  the  two 
cases;  and  I  therefore  shall  not  receive  the  evidence,  imless 
the  prosecutor  consents  to  an  acquittal  on  the  indictment 
for  larceny. 


The  evidence  was  rejected. 


Verdict — Guilty. 


Talbot,  for  the  prosecution. 
Greaves,  for  the  prisoners. 

[  Attornies — Keen,  and  Jones,'] 

(a)  AnU,  Vol.  2,  p.  633.  (6)  9  D.  &  R.  i74. 
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March  16M.  Rex  r.  SwATKiNS  and  Others. 

Ji^CTn^y    Indictment  on  the  stat.  7  &  s  Geo.  4,  c.  30,  s.  17, 

the  counsel  for    for  maliciously  setting  fire  to  "  one  stack  of  barley,  of  the 

the  proMcution  -r  o  j  w 

ought  not  to       value  of  lOOl.,  of  Richard  Powell  Williams  (n)." 

state  any  parti- 
cular expres-  •».#»? 

sions  supposed  C  PhilUps,  for  the  prosecution,  in  opening  the  case, 
nse/by  the  pri-  ^^^  proceeding  to  State  certain  expressions  used  by  the 

soner,  nor  Uie      prfgoners. 
precise  words  of   '^ 
any  confession, 

titeS^S'IT  Godson,  Carringion,  and  F.  V.  Lee,  objected,  that,  in 
feci  of  what  the  opening  a  case  of  felony,  confessions  ought  not  to  be  stat- 
Apriaoner  was  ed;  bccausc  it  often  turned  out,  that  the  words,  as  proved 
If  A'a"^"^.  by  the  witness,  materially  differed  from  those  put  into  the 
bie;B^  another  brief:  and  it  also  frequently  happened,  that,  from  some- 

coostablef  com- 
ing into  the        thing  which  had  previously  occurred,  the  statement  was 

and  the  prisoner  rendered  inadmissible  altogether. 

immediately 

sion  to  B.:—  C.  PhtlUpM,  cotUra. — ^If  the  counsel  for  the  prosecution 

p^CT  wM  hi^  has  a  right  to  open  a  case,  I  know  of  no  law  which  pre- 
custody  as  an  yents  him  from  statiog  any  evidence,  that  he  is  instructed 
that  A.  must  be  that  he  shall  have  to  lay  before  the  Jury. 

called  to  prove 
that  he  had  held 

out  no  induce-        Oodson,  in  reply.— We  do  not  put  it  as  a  matter  of 

ment  to  the  pn-  ^  r  j  r 

Boner  to  confess,  strict  law;  but,  what  I  submit  is,  that,  in  practice,  confes- 

before  the  con-       . 

fession  made  to    sions  ought  never  to  be  opened. 

B.  is  receivable 

in  evidence;  /i       .  a  <■      •  ■    m^      v 

but  if  it  appear        Mr.  Justice  Patteson,  (havmg  conferred  with  Mr.  Jus- 

that  the  prison- 
er was  not  then 

in  custody  on  any  charge,  but  merely  detained  as  an  unwilling  witness,  it  will  not  be  necessary  to 
call  A.  If  a  prisoner  makes  a  confession  to  a  consuble,  who  takes  down  what  he  says,  and  the 
prisoner  rigns  it,  this  paper  will  be  read  by  the  officer  of  the  Court 

An  indictment,  on  the  sUt.  7  &  8  Geo.  4,  c.  30,  s.  17,  charged  a  party  with  setting  Sre  to  a 
"  stack  qf  barley,  of  the  value  of  100*.  ^R.  P.  W  ."—Held  good,  although  the  words  of  the  sta- 
tute creating  the  offence  are  "  any  stack  of  corn  or  grain : " — Heid  also,  that  the  words  "  ^  R.  P.  W." 
sufficiently  stated  the  property  x-r-Held  also,  that  if  the  indictment  state  that  the  prisoner,  on  ftc, 
at  ftc,  feloniously,  unlawfully,  and  maliciously  did  set  fire  to  a  certain  sUck  of  barley  of  the  value 
of  100^  of  R.  P.  W.  then  and  there  being,"  this  is  sufficient,  without  sUting  that  the  prisoner, 
on  &c,  at  &c.,  feloniously,  unUwfiiUy,  and  maliciously  did  then  and  tk§re  set  fire  to  the  suck. 


(a)  The  indictment  was  in  the  form  {(iven  in  Jenr.  ed.  of  Arch.  C. 
L.  p.  262. 
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tice  Bosanquei). — My  learned  Brother  and  myself  are  of 
opinion,  that  the  correct  practice  is  for  the  counsel  for  a 
prosecution,  in  a  case  of  felony,  not  to  state  any  expres- 
sions that  are  supposed  to  have  been  made  use  of  by  a 
prisoner,  or  the  exact  words  of  any  supposed  confession; 
but  we  think  that  he  may  state  their  general  effect. 

A  constable  was  called,  to  prove  a  confession  made  to 
him  by  the  prisoner  Swatkins.  This  constable  stated, 
that  he  went  into  a  room  in  a  public  house,  at  Imley, 
where  he  found  the  prisoner  Swatkins,  in  the  custody  of 
another  constable;  and  that,  as  soon  as  he  (the  witness) 
went  into  the  room,  the  other  constable  left  it,  and  the 
prisoner  immediately  made  a  statement. 

Oodsan  and  Carringtan,  for  the  prisoner  Swatkins,  ob- 
jected, that,  before  this  statement  was  receivable,  the 
other  constable  must  be  called,  to  prove  whether  he  had 
held  out  any  inducement  to  the  prisoner  to  make  this  state- 
ment; and  that  if,  without  calling  that  constable,  the  evi- 
dence were  receivable,  the  most  dangerous  consequences 
would  ensue,  as  nothing  would  be  more  eaisy  than  for  one 
constable  to  hold  out  the  inducement  to  confess,  and  ano- 
ther to  come  into  the  room  and  receive  the  confession. 

C.  PkiiUps  and  Ttdbot,  contra. — If  we  call  the  person 
to  whom  the  confession  is  made,  and  he  did  not  hold  out 
any  inducement  to  the  prisoner  to  confess,  that  is  all  that 
is  necessary  on  the  part  of  the  prosecution;  and  if  it  is  to 
be  suggested,  that  any  one  else  held  out  any  such  induce- 
ment, it  is  incumbent  on  the  prisoner  to  shew  that.  If  it 
were  not  so,  it  would  never  be  possible  to  prove  a  confes- 
sion, without  calling  every  constable  in  whose  custody  the 
prisoner  had  been. 

Mr.  Justice  Patteson. — It  appears,  that  the  constable, 
who  had  this  prisoner  in  custody,  left  the  room  immedi- 
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ately  on  this  person's  coining  in,  and  that  the  priaoner 
at  once  began  to  make  a  atatenlent.  Now,  I  think, 
as  the  witness  did  not  caution  the  prisoner  not  to  eonfisas, 
it  would  be  unsafe  to  receire  sudi  evidence.  It  would  lead 
to  collusion  between  constables. 


Another  witness  was  called,  who  stated,  that,  at  the  time 
of  the  confession  before  mentioned,  the  prisoner  was  not 
kept  in  custody  as  an  accused  party;  but  that  all  the  ser- 
vants of  Mr.  Williams  had  gone  to  Imley,  to  be  examined 
as  witnesses  respecting  this  fire;  and  that  the  prisoner 
Swatkins  having  attempted  to  run  away,  the  constable  had 
caught  him,  and  was  detuning  him  as  an  unwilling  wit* 
ness. 

Mr.  Justice  Pattbson. — If  he  was  not  under  anycbarge, 
that  varies  the  case.  As  he  was  at  that  time  attendii^ 
there  as  a  witness,  and  was  not  in  eustody  on  atiy  chaif[e, 
I  shall  receive  the  statement  in  evidence,  without  putting 
the  prosecutor  to  call  the  other  constable. 


The  constable  to  whom  the  coaftssion  was  made 
recalled.  He  said,  that  he  had  held  out  no  inducemmt 
to  the  prisoner,  to  confess,  and  Aat  he  w^ote  down  what 
the  prisoner  said,  and  having  read  it  over  to  the  prisoner, 
the  latter  put  his  mark  to  the  paper. 


This  paper  was  put  in,  and  read  by  Mr.  Bellumy,  the 
Clerk  of  Assize  (6). 


(b)  Where  a  confesa&on  has  been 
signed  by  a  prisoner,  it  is  read  by 
the  officer  of  the  Court;  but^ 
where  the  examination  is  taken 
down  by  some  person,  and  not 
signed  by  the  prisoner,  the  person 
who  took  it  down  is  called  as  a 
witness,  and  he  states  what  the 
prisoner  said,  refreshing  his  me- 
mory from  the  paper.    This  was 


done  by  a  magistraley  in  the 
of  Rex  V.  Jonei,  Carr.  Sapp.  13$ 
and  by  a  magistrate's  clerk,  who 
had  taken  down  what  a  prisoner 
said  before  the  committing  ma- 
gistrate, in  the  case  of  Bex  t. 
Watkini^  tried  before  Mr.  Justice 
Botanqvet,  at  the  Oxford  Spring 
Assizes,  1831. 
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Godson  and  Carrington,  for  the  prisoner  Swatkins. — 
This  indictmeut  is  not  good.  It  charges  the  prisoner  with 
setting  fire  to  a  *'  stack  of  barley,"  which  is  not  the  offence 
created  by  the  statute  7  &  8  Geo.  4f,  c.  30,  s.  17,  that  beuig 
the  setting  fire  to  any  stack  of  grain,  the  word  barley 
not  occurring  in  that  ^ct  It  must  appear  on  the  face  of 
the  record,  that  the  prisoners  have  conunitted  the  offence 
created  by  the  statute,  and  this  can  only  be  done  by  fol- 
lowing the  words  of  the  stiitute.  It  is  not  enough  to  use 
terms  that  would  be  commonly  understood.  In  an  indict- 
ment for  horse-stealing,  it  would  not  be  enough  to  charge 
the  stealing  of  a  hunter  or  a  racer,,  nor  would  it  be  suffix 
cient,  in  an  indictment  for  sheep-stealing,  to  call  the  ani- 
mal stolen,  a  teg,  or  to  call  an  ewe  and  lamb,  a  couple; 
which  are  names  well  :undet*stood ;  it  being  necessary  to 
describe  the  offence  in  the  terms  of  the  statute  creating  it. 
There  is  also  another  objection,  which  b,  that  the  stack  is 
neither  stated  to  be  '*  of  the  goods  and  chattels*'  of  the 
prosecutor,  nor  "  the  property"  of  the  prosecutor,  which 
ought  to  have  been  done;  it  is  merely  stated  to  be  a ''  st^ck 
of  barley  of  Richard  Powell  Williams." 

F.  F.  Lee,  for  the  other  prisoners. — In  this  indictment, 
there  is  an  omission  of  the  words  **  then  and  there."  It 
states,  that  they,  on  such  a  day  and  at  such  a  place,  **  feloni- 
ously, unlawfully,  and  maliciously,  did  set  fire  to  a  certain 
stack  of  barley,  of  Richard  Powell  Williams,  then  and 
there  being."  Now  it  ought  to  charge,  that  the  prisoners 
'*  feloniously,  unlawfully,  and  maliciously,  did  then  and 
ihere  set  fire  to  a  certain  stack  of  Barley." 

C.  Phillips,  and  Talbot,  contra. — With  respect  to  the 
last  objection,  of  the  omission  of  the  words  *'  then  and 
there;"  that^  if  it  ever  was  w  objection,  is  aided. by  the 
«tat.  7  Geo.  4,  c.  64,  s.  SO,  which  relates  to  defects  in  the 
statement  of  the  time  and  the  venue.  And  with  respect  to 
the  stack  being  described  as  a  stack  of  barley,  that  is  stat- 
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ing  the  oflfence  with  a  sufficient  certainty,  to  inform  the 
prisoner  what  he  is  charged  with.  The  question  is, 
whether  barley  is  grain,  which  it  undoubtedly  is.  It  is 
said,  that  the  offence  must  be  charged  in  the  words  of  the 
statute  creating  it.  It  is  not,  however,  in  all  cases  suffi- 
cient to  follow  the  words  of  the  statute ;  for,  where  the  words 
are  general,  the  species  must  be  specified,  as .  was  held  in 
a  case  of  maiming  cattle  (c) ;  and  if  we  had  charged  this  as  a 
setting  fire  to  a  stack  of  grain,  it  would  bare  been  ob- 
jected, that  the  species  of  grain  ought  to  have  been  speci* 
fied.  With  respect  to  the  remaining  point,  the  statement 
that  it  is  the  stack  of  Richard  Powell  Williams,  that  is  tan« 
tamount  to  alleging  it  to  be  his  property. 


Mr.  Justice  Pattsson. — ^The  only  question  is,  whether 
I  am  bound  to  take  judicial  notice  that  barley  is  either 
corn  or  grain  (cQ. 

His  Lordship  having  conferred  with  Mr.  Justice  Bosan- 
gueif  said — I  do  not  think  that  the  objection  respecting  the 


(c)  Rex  V.  ChiUkky^  R.  &  R. 
C.  G.  R.  258. 

(d)  It  may  be  proper  to  observe, 
that  barley  is  mentioned  as  com, 
in  several  acts  of  Parliamenty 
which  relate  to  the  importation  of 
com;  for  example,  by  the  stat.  65 
Geo.  3,  c.  26,  s.  3,  it  is  enacted, 
that  foreign  corn,  meal,  or  flour, 
may  be  imported  for  home  con- 
sumption, "whenever  the  aver- 
age prices  of  the  teveral  sorts  of 
British  com  made  up  and  publish- 
ed in  the  manner  now  by  law  re- 
quired sW/  beat  or  above  the  prices 
hereafter  mentioned^  that  is  to  say, 
whenever  wheat  shall  be  at  or 
above  the  price  of  eighty  shillings 
per  quarter;  whenever  rye,  peas* 
and  beans,  shall  be  at  or  above 


the  price  of  fiflty-chree  shilliogs 
per  quarter';  whenever  barley,  beer, 
or  ^igg»  shall  be  at  or  above  the 
price  of  forty  sluUings  per  quar- 
ter; and  whenever  oats  shall  beat 
or  above  the  price  of  twenty-se- 
ven shillings  per  quarter.'*  It 
should  also  be  observed,  that,  in 
in^ctments  for  maiming  cattle, 
the  indictment  always  chaiges  the 
maiming  to  be  of  **  a  certain 
cow,"  or  the  like,  and  never  uses 
the  word  '< cattle;"  and,  in  the 
case  of  Res  v.  Chalkleyy  before 
cited,  it  was  held,  that  the  charg- 
ing of  the  party  with  maiming"cer- 
tain  cattle,"  without  specifying 
what  species  of  cattle,  would  not 
be  sufficient. 
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omission  of  the  words  "  then  and  there/*  is  tenable ;  and  I 
think  that  the  statement  of  the  property  is  sufficient.  I 
also  think  that  the  charging  the  offence  as  the  setting  fire 
to  a  stack  of  barley,  is  likewise  sufficient ;  but  if,  on  further 
consideration,  I  should  think  that  there  is  any  weight  in 
that  objection,  I  will  reserve  it  for  the  consideration  of  the 
Judges  (e). 
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The  Jury  found  the  prisoners  Swatkins  and 
Lloyd — Guilty,  and  Timmins — Not  guilty. 

C  PAilUps,  and  Talbot,  for  the  prosecution. 
Godson,  and  Carringion,  for  the  prisoner  Swatkins. 

F*  V.  Lee,  for  the  prisoners  Lloyd  and  Timmins. 

[Attomies— Bottrnf,  for  the  prosecution;  Bofber,  and  Passman,  for  the 

respective  prisoners.] 

The  prisoners  Swatkins  and  Lloyd  were  afterwards  ex- 
ecuted. 


(e)  At  the  Reading  Spring  As- 
sizes, 1831,  William  Brown  was 
charged  with  having  maliciously 
set  £re  to  a  stack  of  straw.  It 
appeared  that  the  wheat  had  been 
cut  and  carried,  and  that  the  stub- 
ble had  been  mown  off,  and  made 
into  the  rick  in  question;  and 
this  was  called  by  the  witnesses, 
a  haulm  rick.  It  was  objected, 
that  this  was  not  a  stack  of  straw, 
as  the  material  of  which  it  was 


made  was  not  straw.  Mr.  Jus- 
tice Patteson  said,  he  would  not 
stop  the  case,  as  it  might  be  ar- 
gued that  every  part  of  the  stalk 
of  the  com,  when  cut,  was  straw; 
but  that,  if  the  prisoner  was  con- 
victed, he  would  reserve  the  point, 
as  he  considered  it  of  great  im- 
portance, that  it  should  be  decide 
ed  whether  stacks  of  this  kind 
were  within  the  act  of  Parliament 
or  not. 
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SHROPSHIRE  ASSIZES. 


BBFORB  MR.  iU8TICB  PATTBSON. 


Pratt  t;.  Thomas. 
The  proper        CoVENANT.     Plea— A^on  est  factum.     The  deed  was 

stftinp  to  be  .  ^  *^ 

boroe  by  a  writ-  put  in.  It  was  a  lease  of  lands  to  a  person  named  Ham- 
mMt°d!!!5ind"in  n^o^d,  to  whicb  the  defendant  was  a  party,  the  latter  mere- 
what  b  the  jy  covenanting  for  the  payment  of  the  rent.  The  deed  bore 
ter  of  luch  in-     a  leasc  Stamp  of  1/.  Ids.,  which  was  the  proper  atamp  for 

•tniment  .^  • 

A.,  by  deed,    it  as  a  lease. 

demiied  lands 
to  B.,  and  this 

deed  contained  T€9^(ntrd,  for  the  defendant,  objected  that  this  stamp 
c.  to  pay  the  was  not  suflScient;  and  that,  to  make  this  deed  available 
b^^a^mt  rf  against  the  defendant,  as  a  deed  of  corenant,  it  ought  to 
u.  io».,  whkOi    bear  a  1/.  15*.  stamp. 

was  the  proper  '^ 

stamp  for  it,  as 

fai anaction *rf'  ^^'  Justice  Patteson. — I  think  that  this  stamp  is  suf- 
^^?T^  r       ficient.    This  deed  is  a  lease,  and  this  covenant  is  only 

•gainst  C,  for  ^  ^  '  ^  ^ 

non-payment  of  ancillary  to  it    The  question  is,  what  n  the  leading  cha- 

this  stamp  was    racter  of  the  instrument. 

•^y^''^  Verdict  for  the  plaintiff. 

did  not  require 

1.  stamp.       jn^^^u^  Serjt.,  and  Whaidey,  for  the  fdaintiff. 
Talfourdi  for  the  defendant. 

f  Attomies— Ao^/s,  and  GretH,"] 
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MiNSHAU  ^'  E:YAN9.  March  22nd. 

JltEBT  on  bond.    Oq  (he  part  of  (h^  defendant,  a  plea  a  plea  puis 
puis  darrein  continuance  was  put  in.     It  stated,  that,  since  ^^^^^i^^ 
the  last  oontinuance,  the  plaintiff  had  obtained  two  judg-  ^^^>  ^^!^  ^^ 

lattoontinuancei 

ments,  and  that  those  judgments  were  for  the  debt  now  the  plaintiff  had 
sued  for.    To  this  plea  was  annexed  an  affidavit,  stating  jilldgment  for 
(inter  aUa)  that,  on  the  17th  of  April,  1829,  the  plaintiff  ^^•JS;^^';"^^ 
recovered  these  judgments.  affidavit  to  ven- 

fy  thii  plea  itat- 
ed  the  time  at 

Jervis,  and  Whateley,  for  the  plamtiff,  contended,  that  i^^tw^i^^ 
this  plea  was  bad;  as  it  appeared  by  the  record  that  there  vered,  which, 

■^  '  ^^    ^  "^  by  reference  to 

was  a  continuance  since  these  judgments  were  recovered*      the  Nm  PrUu 

record,  appear- 
ed to  be  not 

iZiM^tf//,  Serjt,  and  R.  F*.  Bichards^  contra* — If  that  be  continuance:— 
so,  that  is  matter  of  demurrer  in  the  Court  above.  SftSvh  didnot 

verify  the  plea, 
and  thai  the 

Jervis,  and  Whateley. — The  affidavit  to  verify  the  plea  piea  could  not 
states  the  judgments  to  have  been  obtained  in  April,  18S9.  ^  ^^^"^^ 
Now,  by  the  Nisi  Prius  record,  it  appears  that  that  b  not 
since  the  last  continuance. 

Mr.  Justice  Patteson* — Generally,  an  affidavit  to  verify 
a  plea  puis  darrein  continuance  merely  states  that  the 
plea  is  true  in  substance  and  matter  of  fact.  However, 
that  is  not  the  case  here;  and  in  this  affidavit  the  dates  of 
the  judgments  are  stated.  The  averment  in  the  plea  is, 
that,  since  the  last  continuance,  these  judgments  were  re- 
covered. Now,  the  affidavit  states  the  time  at  which  they 
were  obtained ;  and,  by  looking  at  the  Nisi  Prius  record, 
I  find  that  to  be  not  since  the  last  continuance.  I  am  of 
opinion^  that  this  plea  is  not  sufficiiently  vepfied  by  the  af- 
fidavit, and  I  shall  therefore  not  receive  it. 

The  case  was  proceeded  in,  and  there  was  a  verdict  for 
the  plaintiff. 


MlNSHALL 
V. 

Evans. 
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JerviSf  and  Whateley,  for  the  plaintiff. 
Russell,  Serjt.,  and  R.  V.  Richards,  for  the  defendant 
[Attornies— ilfiniAotf,  and  GriffUh».'] 

See  the  cases  of  Pa$caU  v.  Hanley,  anie,  Vol.  3»  p.  372,  and  BartUtt 
T.  Leightan,  Id.  p.  408. 


HEREFORD  ASSIZES. 


BBFORE  MR.  iUSTICB  BOSANQUET. 


March  24M.  DoE  On  the  Demise  of  Lewm  r.  Preece. 

Ill  an  ejectment.   E  JECTMENT  for  a  house,  &c— It  appeared  that  the 

apcrson  who  lias  t_i«.iiii  i         »•      ▼>  i       »_    l* 

had  poMession  house  had  ongmally  belonged  to  Josias  Preece,  who,  by  nu 

u  not  i'^iir-  will,  had  devised  it  to  his  daughter  Betty  Preece,  who  had 

^h^^iTf^?*  ^°'  conveyed  it  to  a  person  named  Davis,  by  whcHn  it  had 

to  prove  that  he  been  mortgaged  to  the  lessor  of  the  plaintiSI 

held  it  for'more  The  defendant,  whose  name  was  Thomas  Preece,  was 

t^Z'^i  the  grandson  of  Josias  Preece. 

leaaor  of  the 
plaintiffrecover- 

ed,  the  witneu  GodsoH,  for  the  defendant,  opened,  that  he  should  prove 
toan  acUoiTfor  that  Catherine  Preece,  a  granddaughter  of  Josias  Preece, 
mesne  profita.     ^^^  j^^j  ^^le  possession  of  this  house  from  the  time  of  the 

death  of  her  grandfather,  which  was  a  period  of  40  years, 
and  that  she  had  held  it  by  the  permbsion  of  the  defend- 
ant and  his  father.  To  prove  this,  Catherine  Preece  was 
called. 

Russell,  Seijt.,  and  Talfourd,  for  the  plaintiff",  objected, 
that  she  was  not  a  competent  witness,  because,  as  she  had 
been  in  possession  of  the  house,  she  would  be  liable  in  an 
action  for  mesne  profits,  if  the  lessor  of  the  plaintiff*  suc- 
ceeded. 
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Godson,  contra. — She  is  not  the  defendant  on  this  re- 
cord. If  the  lessor  of  the  plaintiff  recovered,  his  action 
for  mesne  profits  would  be  against  the  present  defendant, 
Thomas  Preece,  and  not  against  her. 

Mr.  Justice  Bosanquet. — I  think  that  she  is  not  a  com- 
petent witness. 

She  was  not  examined. 

Verdict  for  the  plaintiff. 

Russell,  Serjty  and  Talfourd,  for  the  lessor  of  the  plain- 
tiff. 

Godson,  for  the  defendant. 

[Attomtes — Collmt,  and  GodumJ] 


TURBERYILLE  V.  PATRICK.  March  25ih. 

jTrOYER  for  goods.    Plea — General  issue.  if  a  court  of 

This  was  an  action  of  trover  brought  by  order  of  the  StSwi'of  uo- 
Vice-Chancellor,  to  try  the  validity  of  a  commission  of  ^^  <<»  ^ 
bankrupt,  which  had  issued  against  the  plaintiff;  and,  by  oiden  thmc  the 
the  order  of  the  Vice-Chancellory  the  defendants  were  to  fSSrSc  fioS 
admit  the  finding  and  conversion  of  the  goods.  ing  and  the  coo- 

¥£11100  of  the 
goods.    This 

Campbell,  for  the  defendant.    I  submit  that  I  have  a  ^ot»w  gtve 

^  ,  r        ^  11  ***•  defendant 

right  to  begin.     By  the  Vice-Chancellor's  order,  I  am  the  right  to  be- 

bound  to  admit  the  plaintiff's  right  to  recover,  unless  I  ^^ 

can  make  out  a  case  in  answer.    This  is  exactly  like  the 

case  of  an  ejectment  by  an  heir-at-law  against  a  devisee, 

who  may,  if  he  pleases,  admit  the  title  of  the  heir-at-law, 

and  begin  by  setting  up  the  will. 

Mr.  Justice  Bosanquet. — If  the  Vice-chancellor  had 
intended  that  this  action  should  not  be  tried  in  the  ordi- 
nary  way,  he  would  have  directed  an  issue,  and  have  made 
the  present  defendant  the  plaintiff  in  the  issue.  I  think 
the  plaintiff  must  begin. 

Verdict  for  the  defendant. 


CASES  ON  THE 
LwUowt  Seijt,  Curufoodf  and  CUve,  for  the  plaintiff. 
ToRUEviLLc        Campbell^  and  Russettt  Seijt.,  for  the  defendant. 
Patrick.  lAitonata^Antlersan  ^  H.,  and  Axi^iiJbiii  4-  Co.] 


BEFORE  MR.  JUSTICE  PATTESON. 


March  26ih.  Rex  r.  Paynb  and  AnotheTt 

If  a  ptnon  InDICTMENT  on  the  sUt  9  Geo.  4,  c.  31.  a.  1 1  &  1% 
iMlluudX,  for  wounding  Richard  Whidocke,  with  intent  to  muider 

and  break  the  '    him,  &C. 
ikm  and  draw 

biood,~thU  it  It  appeared,  that  one  of  the  prisoners  had  struck  the 
woonding  to  be  prosecutor  on  the  head  with  a  bludgeon,  that  the  skin  was 
tTsol^'T  l>roken,  and  that  blood  flowed;  but  it  also  appeared,  that 
c  31, 1. 11  ft  the  prosecutor,  who  was  a  game-keeper  in  the  service  of 
■tat  it  b  not  at  Mr.  Hanbury,  had  overtaken  the  prisoners  in  a  road,  find 
whaTtheinatni-  ^^^  insisted  On  searching  their  pockets  before  the  blow 

ment  it.  wlih        ^ag  giyei,. 
wmch  the  party  ^ 

ie  wounded* 

Mr.  Justice  Patteson. — If  a  person  strike  another  with 
a  bludgeon,  and  breaks  the  skin  and  draws  blood,  and  this 
occur  under  such  circumstances,  that,  if  death  bad  ei^ed, 
the  pffence  would  have  amounted  to  murder,  it  will  be  a 
wounding  within  this  act  of  Parliament;  and  it  is  not  at  all 
material  what  the  instrument  is*  This  ought  to  be  gene- 
rally known. 

His  Lordship  directed  an  ficquittal,  on  the  ground,  that, 
if  death  had  ensued,  the  oflfence  would  only  have  apiount- 
ed  to  manslaughter. 

Verdict — Not  guilty. 

TaUotf  for  the  prosecution. 

[  Attorney —  CoUim.'] 

See  the  cases  of  Rex  v.  Wood,  ante,  p.  381,  and  Rex  t.  WUhcr$t  nnte, 
p.  446.. 
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GLOUCESTER  ASSIZES. 


BEFORE  MR.  JUSTICE  PATTE80N. 


Rex  v.  Bowybr  and  Others. 


AprU  Ath. 


Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  so,  s.  An  indictment 

10  (a),  Ibr  damaging  a  certain  vessel,  by  beating  a  hole  qU.  Vc  30,  t, 
fn  the  bottom  of  it,  with  mtent  to  render  it  useleas.  l^  Tj^T 

The  vessel  in  question  was  a  smaD  pleasure  boat,  the  need  not  state 

the  dADMse  wm 

property  of  Colonel  Berkeley;  and  one  of  the  witnesses  done**other- 
8tated«  that  it  was  about  18  feet  long,  and  that  two  men  ft^»^t  sbite 
could  have  carried  it.  ^'^'iuT  ^'*•• 

Wliether  a 
inull  pleasure 

fV.  J.  Alexander t  for  the  prisoners. — I  sulmiit  that  this  long,  is  a^^^i 
boat  is  not  a  vessel  within  this  section  of  the  act  of  Par-  ^^whi^of  Umt 
liament.  It  will  be  seen,  by  a  reference  to  the  previous  sec-  stat— ^lueri. 

^  ^  &8iMe,  thatitis. 

tion  and  to  the  subsequent  section  of  the  same  statute  (6), 
that  the  Legislature  meant  to  apply  the  terms  "  diip  or  ves- 
sel/' only  to  such  vessda  as  are  likely  to  be  underwritten, 
and  not  to  small  boats;  and  in  the  stat.  7  &  8  Geo.  4, c.  29, 
s.  17  (c).  where  it  was  meant  to  include  boats,  the  words 
used  are  **  vessel,  barge,  or  boai^  deariy  making  a  dis- 
tinction between  a  boat  and  a  vessel;  and  it  is  quite  clear 
that  the  Legislature  could  never  have  intended  to  put  the 


(a)  By  which  it  is  enacted, 
**  That  if  any  person  shall  unlaw- 
ftiHy  and  malicioiisly  damaff^e, 
ocheninse  than  by  fire,  any  tiup  or 
vessel,  whether  complete  or  in  an 
unfinished  state,  with  intent  to  de- 
stroy the  same,  or  to  render  the 
same  useless,  every  such  ofiTender 
shall  be  Kuilty  of  felony,  and,  beio^ 
convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for 


the  term  of  seven  years,  or  to  be 
imprisoned  for  any  term  not  ex- 
ceeding two  years;  and,  if  a  male, 
to  be  once,  twice,  or  thrice  pub- 
licly or  privately  whipped,  (if  the 
Court  shall  so  think  fit),  in  addi- 
tion to  such  imprisonment." 

(b)  These  sections  are  set  forth 
ill  Carr.  Supp.  pp.  2L0  &  212. 

(r)  Set  forth  in  Carr.  ^upp.  p. 
298. 
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1831.  damaging  a  little  boat  of  this  kind  on  the  same  footing  aa 
the  damaging  a  large  ship.  There  is  also  another  objec- 
tion,  which  is,  that  there  is  no  allegation  in  this  indictment, 
that  the  damage  was  done  "  otherwise  than  by  fire,"  which 
is  necessary  under  this  section  of  the  act  of  Parliament. 

Mr.  Justice  Pattbson. — It  is  said  to  be,  by  beating  a 
hole  in  the  bottom  of  the  boat. 

Cunooodf  for  the  prosecution. — It  must  no  doubt  be 
shewn  that  the  damage  was  done  otherwise  than  by  fire, 
but  that  may  be  by  stating  how  the  damage  was  done. 
With  respect  to  the  question,  whether  a  boat  is  a  vessel: 
In  Bailey's  Dictionary/  a  boat  is  defined  to  be  ''  a  vessel 
for  sea  or  river;**  a  ship,  **  a  sea  boat  or  vessel  for  sailing/ 
and  a  vessel  is  stated  to  be  **  a  ship,  barge,  hoy,  lighter, 
ftc.**  Dr«  Johnson  says,  in  his  Dictionary,  that  a  vessel  is 
"  any  vehicle  in  which  men  or  goods  are  carried  on  the 
water;"  and  this  is  the  definition  of  Sir  Walter  Raleigh, 
who  was  a  very  great  seaman.  If  this  were  not  so,  what 
protection  would  there  be  for  all  the  canal  boats?  And  with 
respect  to  these  bbatis  being  put  on  the  same  footing  as 
the  large  ships,  it  is  clear  that  the  Le^lature  contemplat- 
ed that  there  might  be  a  great  difference  in  the  ofiences, 
as  the  punishment  under  this  section  of  the  act  of  Parlia- 
ment is  quite  in  the  discretion  of  the  Court. 

■  •  ^ 

W.  J.  Alexander 9  in  reply. — I  do  not  put  it,  that,  taking 
the  word  vessel  as  a  nautical  term,  a  boat  may  not  be  in- 
cluded in  it;  but  here  it  is  matter  of  legislative  descrip- 
tion ;  and  I  submit  that  it  was  in  this  act  of  Parliament  only 
meant  to  apply  the  word  vessel  to  such  vessels  as  might 
be  underwritten. 

Mr.  Justice  Pattsson. — Would  you  say  that  this  act 
of  Parliament  applied  to  a  canal  barge? 
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IV.  J.  Alexander.—  I  do  not  say  that  it  would  not ;  that 
might  be  underwritten. 

Mr.  Justice  Patteson. — That  the  term  vessel  would,  in 
common  parlance,  include  this  boat  is  clear;  but  whether, 
'   in  this  act  of  Parliament,  it  was  meant  to  include  such 
boats,  is  the  question. 

W.  c/.  Alexander* — In  the  stat.  7  &  8  Greo*  4,  c  29,  the 
18th  sect,  (c)  relates)  to  ships  or  vessels  cast  away,  &c., 
not  mentioning  boats,  while  the  section  next  before  it 
mentions  boats  and  barges,  clearly  putting  the  words  ves- 
sel and  boat  in  contradbtinction  in  the  very  same  act  of 
Parliament. 

Mr.  Justice  Patteson. — I  incline  to  think  that  this  boat 
is  within  this  clause  of  the  act  of  Parliament;  but  as  the 
word  vessel  must  have  the  same  construction  in  all  other 
acts  of  Parliament,  it  might  lead  to  inconvenience;  and 
therefore,  if  necessary,  I  will  take  the  opinion  of  the  Judges 
upon  it  (d). 

Verdict — Not  guilty. 

Curtcood,  and  Cripps^  for  the  prosecution. 
W.  J.  Alexander i  for  the  defence. 

[Auornies — Bloxtume  Sf  Co.,  and  LucomJ] 


(c)  Set  forth  in  Carr.  Supp.  p. 
299. 

(d)  In  the  stat.  6  Geo.  4,  c.  108, 
8.  52,  which  relates  to  offences 
connected  with  smuggling;  the 
words  osed  are  **  any  vessel  or  boat," 
treating  a  boat  as  distinct  from  a 
vessel.  However,  in  sect.  6  of  the 
stat.  33  Geo.  3,  c.  67,  for  which  s. 


10  of  the  stat  7  &  8  Geo.  4,  was 
substituted,  the  words  are,''  If  any 
seaman  or  seamen,  keelman  or 
keelmen,  caster  or  casters,  ship 
carpenter  or  ship  carpenters,  or 
other  person  or  persons,  shall  ma- 
liciously destroy  or  damage  any 
shipf  keely  or  other  vessel,  other* 
wise  than  by  fire,''  &c. 
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1881. 


April  Btk. 

A  letter  was 
signed  *'  I  am 
your  Cat- 
throat,"  and 
stated,  tliat  if 
the  person  to 


Rex  V,  Boucher. 

Indictment  on  the  ^tat  4  Geo.  4,  0.54,  forsending 
a  letter,  threatening  to  kiU  and  murder  Robert  Collier  («)• 
The  letter  was  addieased  **  Collier,  E^.,  Savings  Bank, 
Cbcltenhanii'*  and  was  sent  by  post  to  Mr.  Collier^  who 
sent  had  his  de-  was  an  attorney  at  Cheltenham,  and  secretary  of  the  Sa- 
r<!uiTe'thr^'^    vhigs  Bank  there.    The  letter  was  as  foUows:— 

week  out;  and 
that  the  writer 

wooid  be  with  **  Sir, — You  are  a  rogue,  thief,  and  vagabone,  and,  if 
if  heinadJiight  you  had  youT  doserts,  you  should  not  live  the  week  out; 
wolw  miie**'  l^y^Bll  he  with  youshortly,  and  then  you  shall  nap  it,  my 
light  ofbim  and  banker.  Have  a  care,  old  chap,  or  you  shall  dbgorge  some 
that  this  letter  of  your  ill  gotten  gains,  watches,  and  cash  that  you  have 
^A^aL^t    robbed  the  widows  and  fatherless  of.    Dlon^t  make  light  of 

March  15th,  1831.  Cut-throat.- 


it  unnecessary  to 
insert  either  in- 
nuendoes or  pre- 
fiitory  allega- 
tions in  the  in- 
dictment, to  ex- 
plain its  mean- 
ing. 


Curtcoodf  and  Carringtan,  for  the  defence.-— There  is 
nothing  in  this  letter  that  imports  any  threat  to  kill  or  mur- 
der Mr.  Collier,  it  is  all  hypothetical: — *'  If  you  had  your 
deserts,  you  would  not  live  the  week  out,  &c.**  And  with 
respect  to  the  signature  CuUthroat,  that  cannot  be  called 
in  aid ;  for,  by  the  act  of  Parliament,  the  threat  must  be  in 
the  letter  and  not  in  the  signature ;  because  the  act  of  Par- 
liament speaks  of  the  signature  as  distinct  from  the  letter 
itself  (£).    If  the  letter  does  not  contain  in  distinct  terms 


(o)  Tbe  indictmeat  was  in  tlie 
form  gifco  in  Jerv.  ed.  of  Arch* 
Cr.  PI.,  p.  46. 

(6)  By  the  Stat.  4  Qeo.  4,  c.  54, 
it  18  enacted,  'Mliat  from  and  af- 
ter the  pasiing  of  this  act,  if  any 
person  shall  kaovvingly  and  wil- 
fully send  OF/deliver  any  letter  or 
writing,  with  or  without  any  name 
or  signature  subscribed  thereto, 
or  \rith  a  fictitious  name  or  signa- 


ture, threatening  to  kill  or  oMir- 
der  any  of  his  Mi^esty's  subjects, 
or  to  Imm  or  jdestroy  his  or  their 
houses,  out-houses,  bams,  stacks 
of  conk  or  gnan,  hay  or  straw,  or 
shall  procure*  counsel,  aid,  or  abet 
the  coBsmiswon  of  tbe  aiud  offen- 
ces, or  of  aay  of  thi^,  or  shall 
forcibly  rescue  any  person  being 
lawfully  in  custody  of  any  officer 
or  other  person,  for  any  such  of- 
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a  threat  to  kill  and  murder  this  indictment  Is  not  sufB- 
cient;  for  if  the  words  are  of  ambiguous  meaning,  there 
ought  to  be  an  innuendo  to  explain  them ;  and  if  it  is  intend* 
ed  to  be  said,  that  something  was  meant  by  the  words  more 
than  their  ordinary  import,  it  is  necessary  that  there 
should  be  a  prefatory  allegation.  This  was  decided  in  the 
case  of  Goldstein  v.  Foss  (c). 

Mr.  Justice  Pattbson. — I  think  that  this  letter  very 
plainly  conveys  a  threat  to  kill  and  murder.  No  one  who 
received  it  could  have  any  doubt  as  to  what  the  writer 
meant  to  threaten. 

The  prisoner  was  acquitted  on  the  fiicts  of  the  case. 

Justice f  and  Bushy ^  for  the  prosecution. 

Curwoodf  and  Carrington,  for  the  defence. 

[Attonie8--CD2ter,  ttid  Ward.} 


fences;  every  perMm  so  ofTendiiig,  or  to  be  imprisoned  only,  or  im- 

being  thereof  lawfully  convicted,  prisoned  and  kept  to  hard  labour 

shall  be  adjudged  fruilty  of  felony,  in  the  common  gaol  or  house  of 

and  shall  be  liable,  at  the  discre-  c^ttrection  for  any  term  not  ex* 

liMi  of  the  Court,  to  be  trans-  ceeding  seven  years.** 
ported  beyond  the  seas  for  life,  or         (c)  Jnte,  Vol.  2,  p.  252,  and 

for  such  term,  not  less  than  seven  Add.  p.  iii.  and  1  M.  &  P.  402. 
years,  at  the  Court  shall  adjudge. 
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HOME  SPRING  CIRCUIT. 


1831. 


BEFORB  MR.  BARON  BAYLET  AND  MR.  BARON  OARROW. 


HERTFORD  ASSIZES. 

BBVORB  MR.  BARON  GAEEOW. 


1831. 

J^    -  Rbx  v.  Webb  and  Gtoddard. 

March  3ftL     _^ 

ApriMmer,when  J  HE  piiBonerB  were  indicted  for  anon. — For  the  prose- 
mitdng  nia^'  cution,  a  statement  made  by  one  of  the  prisoners  before  a 
by  roiluSte'h™  Biagistrate  was  oiFered  in  evidence ;  and  the  committing 
being  rappoied    magistrate  was  called  to  prove  it.     He  stated  upon  cross^ 

to  be  E  witocM;  .  ' 

•a  looo  ai  the  examinationj  that  when  this  prisoner  was  first  brought  be- 
mreKd  a«  de-  ^^^®  ^^®  magistrate,  it  was  thought  he  had  appeared  as  a 
poddon  which     witness,  and  by  mistake  he  was  sworn;  but  it  being  dis- 

WM  begun  wm  ''  ^^ 

destroyed  and  covered  that  he  was  one  of  the  accused  persons,  the  de» 
cautlmikL^'^  Af-  position  which  had  been  commenced  was  torn.  The  pri- 
a*ttiSement!^*  soner  subsequently  made  a  statement,  after  having  been 
Held,  that  inch    cautioucd  by  the  magistrate;  and  that  statement  was  now 

itatenoent  waa 

reoeiTabie  in       offered  in  evidence. 

evidence. 

Rjflandf  for  the  prisoners,  objected  to  this  being  received 
in  evidence.  The  whole  examination  before  the  magis* 
trate  was  but  one  transaction ;  and  an  oath  having  been  ad- 
ministered to  him,  it  was  binding  during  the  whole  inquiry: 
— This  statement,  therefore,  was  to  be  considered  as  hav- 


HOME  CIRCUIT,  1  WILL.  IV. 

ing  been  made  upon  oathi  and  consequently  was  not  receiv- 
able in  evidence. 

Garrow,  B. — What  was  first  taken  down  and  after^ 
wards  destroyed  does  not  prejudice  the  prisoner;  we  do 
not  know  what  he  said ;  it  is  as  if  it  never  had  existed. 

The  evidence  was  received  and  the  prisoners  were  con- 
victed. 

Adolphus^  and  DowUng,  for  the  prosecution. 
Ryland,  and  Robinson,  for  the  prisoners. 


MAIDSTONE  ASSIZES. 


BEFORE  ME.  BARON  GARROW. 


Rex  v.  Collison.  3^^^  i^^ 

1  HE  prisoner  was  indicted  for  an  assault  and  woCinding^  Two  private 
with  intent  to  murder.    There  were  other  counts  in  the  j^  th^priill^iVr 
indictment  varying  the  intent,  but  no  count  charging  it  to  ^^^  ^^t^V 
have  been  with  intent  to  resist  apprehension.  cans  laden  with 

It  appeared,  that  the  prosecutor  and  another  man,  on  to  the'njlntend- 
the  night  mentioned  in  the  indictment,  had  been  employed  '^fl'JI^II^'l^' 
by  a  gentleman  named  Rider,  as  watchmen  about  his  pre-  ttustanoe,  to  se- 

,-         ,-  /.i.»i  cure  them;  one 

mises;  and  that,  m  the  course  of  the  night,  they  saw  two  of  the  watchmen 
carts  driven  by  the  prisoner  and  another  man,  which  con-  Sic^^lii^*!^ 
tained  apples;  and  that,  suspecting  them  to  have  been  and  the  other 

■^*  •  IT  o  ^  ^  watchman  be- 

stolen,  they  walked  on  with  the  prisoner  and  his  companion,  side  the  other 
intending  to  accompany  them  until  they  could  obtain  as-  dUtan'ce  frcwT^  \ 

sistance  to  take  them  into  custody.    The  prisoner  and  one  xi!e^(SlS*per- 
of  the  watchmen  walked  at  some  distance  from  the  others,  ton  wounded 

the  watchman 
who  was  near 
him: — Heidf  that  the  priaoner  could  not  be  conWcied  of  thii  woanding  unieu  the  Jury  sliould  be 
•atiificd  that  the  priaoner  and  the  other  person  bad  not  only  gone  out  with  a  common  purpose  of 
stealing  apples,  but  also  had  the  common  purpose  of  resisting,  with  eitreme  violence,  any  person 
who  might  attempt  to  apprehend  them. 

VOL.  IV.  P  P 
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collison. 
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and  while  they  were  bo  going  along,  the  prisoner's  com- 
panion stepped  back,  and  with  a  bludgeon  which  he  car- 
ried with  him>  struck  and  wounded  the  watchman  with 
whom  he  had  been  walking,  and  inflicted  on  him  several 
most  severe  bruises. 


Garrow,  B« — To  make  the  prisoner  a  principal,  the 
Jury  must  be  satisfied,  that,  when  he  and  his  companion 
went  out  with  a  common  illegal  purpose  of  committing  the 
felony  of  stealing  apples,  they  also  entertained  the  common 
guilty  purpose  of  resisting  to  death,  or  with  extreme  violence, 
any  persons  who  might  endeavour  to  apprehend  them; 
but  if  they  had  only  the  common  purpose  of  stealing 
apples,  and  the  violence  of  the  prisoner's  companion 
was  merely  the  result  of  the  situation  in  which  he  found 
himself,  and  proceeded  from  the  impulse  of  the  moment, 
without  any  previous  concert,  the  prisoner  will  be  enti- 
tied  to  an  acquittal. 

Verdict — Not  guilty. 

Chrksonf  and  Rider,  for  the  prosecution. 
'Espinasse,  for  the  prisoner. 

See  the  case  of  Rex  t.  Hawkim,  ante,  Vol.  3,  p.  392,  and  Ihe  sa- 
thorities  there  cited. 


Mtarch  17M. 

If  a  prisonet  is 
brought  before  9 
luagUtnte,  his 
itfttement 
ought  not  to  be 
taken  till  the 
oTidence  agunst 
him  is  gone 
through,  and  he 
ahonld  be  then 
asked,  if  he  has 
any  thing  to  say 
in  answer  to  the 
charge. 


Rex  r.  Fago. 

J  HE  prisoner  was  indicted  for  arson. 

The  counsel  for  the  prosecution  offered  in  evidence  a 
statement  in  writing  made  by  the  prisoner  before  the  ma- 
gistrates, and  which  it  appeared  he  had  made  before  the 
evidence  in  support  of  the  charge  had  been  gone  through. 

Garrow,  B. — Inclined  strongly  to  think  that  it  was  in* 
admissible.     His  Lordship  observedj  that  nothing  which 


HOME  CIRCUIT,  I  WILL.  IV. 

a  prisoner  stated,  before  he  knew  what  the  evidence 
against  him  was,  ought  to  be  used  to  criminate  him ;  and 
censured  the  practice  of  taking  such  a  statement  from  a 
prisoner,  who  should  only  be  asked,  if  he  wished  to  say 
any  thing  in  answer  to  the  charge,  when  he  had  heard  all 
that  the  witnesses  in  support  of  it  had  to  say  against  him. 
His  Lordship,  however,  admitted  the  evidence,  but  ex* 
pressed  his  doubts  as  to  its  legality. 

The  prisoner  was  acquitted. 

AdolphtUt  and  Baker,  for  the  prosecution. 
Clarkson,  for  the  prisoner. 
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SPRING  CIRCUIT. 

1831. 


BEFORE  MR.  JUSTICE  OASELBB  AND  MR.  JUSTICE  ALOERSON. 


BUCKINGHAM  ASSIZES. 

BEFORE  ME.  JUSTICE  ALDERSON. 

1831. 

AyUshwyf 

March  1«#.  WbLLS  V.  HeAD. 

The  owner  of  ACTION  for  shooting  the  plaintiflTs  dog.     It  was  pror- 

which  had  been  ^^»  ^^^^  ^^^  ^^S  h^^  womed  soDie  sheep  belonging  to 

d^^Uie  ^^  defendant;  but  it  appeared  that  he  had  left  the  field  in 

^«J^^  Id  ^Wch  the  sheep  were,  had  crossed  an  adjoining  close^  and 

some  diftance  was  in  a  third  when  the  defendant  shot  him. 

cttt^Held,  in 
mn  action  by  the 

d'^'tiwltth^  Alderson,  J.,  saidi  that  whatever  the  provocation  to 

defendant  wai  shoot  the  dog  might  be«  yet  the  verdict  must  pass  for 
the  1^  of  "*  the  plaintiff,  for  it  was  clear  that  the  dog  was  not  shot  in 
^^Sf  dOTHn  protection  of  the  defendant's  property,  as  it  was  after  he 
protection  of  hit  had  left  the  field  in  which  the  sheep  were.    But,  though 

there  could  not  be  a  verdict  for  the  defendant,  the  habits 
of  the  dog  might  be  considered  in  mitigation  of  damages. 

Verdict  for  the  plaintiff!    Damages — One  Guinea. 

Storks,  Seijt.,  and  BUgh,  for  the  plaintiff*. 

Kelly f  and  Ptaed,  for  the  defendant. 

[Attomies— PorcAeUy  and  Jiomff .] 
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CAMBRIDGE  ASSIZES. 


BEFORE  MR.  JUSTICE  ALDERSON. 


Rex  v.  William  SuitH.  March  15M. 

1  HE  prisoner  was  indicted  for  having  wilfully  and  mali-  An  iDdictment 
ciously  set  fire  to  a  barge,  the  property  of  Henry  Stevens.  ^'  *^T*  ^[,e 
There  was  no  averment  that  the  prisoner  did  it  with  in-  property  ofano- 

tent  to  prejudice,  &C.  (a).  contain  an  aver- 

ment that  it  was 

Alderson,  J.,  was  of  opmion  that  such  an  averment  was  tent  to  injure 
necessary.  '^  """^'• 

Gunmngf  for  the  prosecution,  submitted  that  the  indict- 
ment was  sufficient  without  it,  and  referred,  in  support  of  his 
e|»nion,  to  the  form  in  Arehbolds  Criminal  Law,  in  which 
no  such  allegation  was  containcfd  (b). 

• 

Alderson,  J.,  observed,  that  at  least  it  would  have  been 
safer  to  have  had  it;  but  said,  that  he  would  confer  with 
Mr.  Justice  Gaselee  on  the  point,  and  if  he  agreed  with  him, 
he  would  reserve  the  case  for  the  opinion  of  the  Judges.    .    * 

Mr.  Justice  Gaselee,  on  being  consulted,  was  of  opinion 
that  the  indictment  was  insufficient.    But  the  Jury  acquit- 


(a)  By  the  stat.  7  &  8  Geo.  4,  c. 
30,  8  9,  it  18  enacted,  that  '*  if  any 
person  shall  unlawfully  and  mali- 
cionaly  set  fire  to,  or  In  anywise 
destroy  any  ship  or  vess  ,  whether 
the  same  be  complete  or  in  an  un- 
finished state,  or  shall  unlawfully 
and  malidously  set  fire  to,  cast 
a«ray»  or  in  anywise  destroy  any 
ship  or  vessel,  with  intent  thereby 
to  prejudice  any  owner  or  part 
owner  of  such  ship  or  vessel,  or  of 


any  goods  on  board  the  same,  or 
any  person  that  hath  underwritten 
or  shall  underwrite  any  policy  of 
insurance  upon  such  ship  or  vessel, 
or  on  the  freight  thereof,  or  upon 
any  goods  on  board  the  same^ 
every  such  ofiender  shall  be  guilty 
of  felony,  and,  being  convicted 
thereof,  shall  suffer  death  as  a 
felon." 

{h)  See  title  **  Arson,^  p.  176; 
but  see  also  Jervis'?  edit.  p.  261. 
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ted  the  prisoner  upon  the  merits,  and,  therefore,  any  far- 
ther consideration  of  the  point  became  unnecessary  (c). 

Gunnings  for  the  prosecution. 
Smithy  for  the  prisoner. 


(c)  Mr  Justice  ul^Uienon  intimat- 
ed, that,  if  the  prisoner  bad  been 
convicted,  he  should  hare  resenr- 
ed,  for  the  opinion  of  the  Judges, 


the  question  wfaetherabaigewaia 
▼essel  witUn  the  meaning  of  the 
act  of  Parliament.  See  ilex  t. 
Boiiryer,  ante,  p.  669* 
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Thetfard, 
March  17  th. 

The  captain  of  a 
vesael  said  to 
one  of  his  saOori 
suspected  of 
having  stolen  a 
watch—"  That 
unfortunate 
watch  has  been 
found,  and  if 
yon  do  not  tell 
me  who  your 
partner  was,  I 
will  commit  you 
to  prison  as  soon 
as  we  get  to 
Newcastle" 
You  are  a 
damned  Tillain, 
and  the  gallows 
is  painted  in 
your  fece:" — 
Held,  that  a 
oonftsdon  made 
by  the  sailor 
after  this  threat 
was  not  receiv- 
able in  evidence 
on  his  trial  for 
the  felony. 


BBPORE  MR.  JUSTICE  ALDSRSON. 

Rex  r.  Parratt. 

I  HE  prisoner  was  charged  with  having  robbed  Jobo 
Field  of  hlB  watch  at  Clay-nezt-the-sea.  It  appeared  that 
he  was  a  mariner  on  board  a  vessel  called  the  Abeonsi  be- 
longing to  Newcastle.  The  watch  was  found  by  the  mate 
of  the  vessel  concealed  in  the  cablci  and  given  by  him  to 
the  captain.  Two  hours  after  thisi  the  captain  said  to  the 
prisoner — '<  Parratt,  that  unfortunate  watch  has  been 
founds  and  if  you  do  not  tell  me  who  your  partner  was,  I  will 
commit  you  to  prison  as  soon  as  we  get  to  Newcastle.  You 
are  a  damned  villain,  and  the  gallows  is  painted  in  your 
face.*'  Upon  this  the  prisoner  made  a  confession,  which 
Preston^  for  the  prosecutioUi  proposed  to  ofier  in  evidence. 

Palmer,  for  the  prisoner,  submitted  that,  after  such  a 
threat,  no  statement  of  the  prisoner's  could  be  received. 

Alderson,  J.|  was  of  that  opinion,  and  the  confession 
was  not  admitted* 

Preston,  for  the  prosecution* 

Palmer i  for  the  prisoner. 
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Rex  0.  Elizabeth  Powles. 
Jl  HE  prisoner  was  indicted  for  having  mixed  a  quantity  .^  J?*^***)*?'  ^^ 

£  /      ^  .  11     .         V      .  1        oi  1     .  .  Indicted  for  mix- 

ot  sponge  (cut  into  small  pieces)  with  milky  and  given  it  to  ing  sponge  with 
her  husband,  with  intent  to  poison  him.  iSSutSt^tt" 

with  intent  to 

An  objection  was  taken  to  the  indictment,  on  the  ground  indictment  was 
that  it  did  not  set  forth  that  the  sponge  was  of  a  delete-  J^JSTf  dw  *' 
rious  or  poisonous  nature.  not  aver  that 

the  sponge  was 
of  a  deleierious 

The  learned  Judge  was  of  opinion  that  the  objection  j;npo4«inou.na- 
was  goody  and  the  prisoner  was  acquitted. 


Rex  v.  Quinch. 

Jl  HE  prisoner  was  indicted  for  the  manslaughter  of  it  i«  the  duty  of 
W.  Abel.  It  appeared  that  the  prisoner  and  the  deceased  ^^Sa*^. 
quarrelled,  and  the  deceased  provoked  the  prisoner  to  cwripginapu- 

*  *^  *^  gilisuc  enooon- 

fight.    After  they  had  fought  several  rounds,  the  de-  ter,  to  examine 
ceased  fell,  was  conveyed  away,  and  soon  after  died,  before  the^^ll^drtht 
any  surgeon  arrived  to  give  him  assistance.     An  inquest  ^^^ 
bad  been  held  upon  the  body,  but  no  surgeon  was  ex- 
amined before  the  coroner. 

Alderson,  J.,  animadverted  on  this  omission  on  the 
part  of  the  coroner  (a),  and  observed,  that,  in  the  absence 
of  the  testimony  of  a  surgeon,  it  was  impossible  to  say  to 
what  cause  the  death  of  the  deceased  was  to  be  attributed. 

The  prisoner  was  acquitted. 

(«)  We  were  subsequently  in-  anxious  to  be  set  at  liberty,  \nual- 
formed  that  a  surgeon  was  in  at-  lowed  to  depart  to  attend  to  his 
tendance  at  the  inquest,  but,  being     professional  duties. 
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BOSAMQUET. 


1831. 

3%  i7th.  ^^^  ^'  William  Pearson. 

A  penon  em-     InDICTMENT  on  the  stat.  52  Geo.  3,  c.  143  (a).  The 
JdWDg  hollw  *   fi^*^  count  stated  that  the  prisoner  was  employed  by  and 

of  the  General 

Post  OiBce,  to 

clean  boots  &c ,  and  to  aaibt  in  tying  up  the  letter-bag,  la  not  a  lennuit  of  the  poet-ollioe,  within 

the  tUL  52  Geo.  8,  c.  148,  s.  2. 

A  receiving  home  b  not  tLpoti^affict  within  tliat  iCatute,  bat  It  is  *'  a  pkueftr  (ke  rectipi  efki- 
ten;"  and  the  whole  shop  is  to  be  considered  as  the  "  place  for  the  receipt  of  letters,"  and  not  the 
mere  letter-box;  and  therefore,  if  a  person  take  a  letter  and  put  it  on  the  shop  counter  of  the  re- 
ceiving house,  or  give  it  to  one  of  the  persons  belonging  to  the  shop  there,  that  is  patting  tlie  letter 
Into  the  post. 

In  an  indictihent  on  this  stat  it  was  allied,  that  •  letter  ^was  *'  to  be  delivered  at  T."  The  let- 
ter was  addressed  "  7.  fumte"  which  was  a  house  in  the  parish  oST.i^HeU,  sufficient 

To  constitute  the  oflTence  of  stealing  a  letter  from  a  place  for  the  receipt  of  letters  under  sect  8  of 
this  act,  it  is  essential  that  the  letter  should  be  oanied  out  of  the  shop  wUch  was  the  plice  for  the 
receipt  of  letters;  and,  therefore,  if  a  person  take  a  letter  and  steal  its  contents,  without  taking  the 
letter  out  of  the  shop,  that  Is  not  an  oflbnce  within  thk  sectioa  of  the  act  of  Parliaiiieat 


(a)  By  the  stat.  62  Geo.  3,  e. 
143,  8.  2,  It  is  enacted^''  That  if 
any  deputy,  clerk,  agenti  letter 
carrier,  post-boy,  or  rider,  or  auy 
other  officer  or  person  whatsoever, 
employed  by  or  under  ^he  Post 
Office  of  Great  Britain,  in  recoT- 
ing,  stamping,  sorting,- char^j^ing, 
carrying,  conveying  or  delivering 
letters  or  packets,  or  in  any  other 
business  relating  to  the  said  office, 
shall,  after  the  passing  of  this  act, 
secrete,  embezzle,  or  destroy  any 
letter  or  packet,  or  bag  or  mail  of 
letters  with  which  he  or  she  shall 
have  been  entrusted  in  conse- 
quence of  such  employment,  or 
which  shall  in  any  other  manner 
have  come  to  his  or  her  hands  or 


possession,  wfaibt  so  employed, 
containiag  the  whole  or  any  part 
or  parts  of  any  baak  note,  bank 
post  bill,  bill  of  exchange,  exche- 
quer bill.  South  Sea  or  East  India 
bond,  dividend  warrant,  either  of 
the  Bank,  South  Sea,  East  lodi^ 
or  any  other  company,  society  or 
corporation,  nayy  or  victualling, 
or  transport  bill,  ordnance  deben- 
ture, seaman's  ticket,  state  lotte- 
ry ticket  or  certificate,  bank  re- 
ceipt for  payment  on  any  loan, 
note  of  assignment  of  stock  in 
the  fundi),  letter  of  attorney  for 
receiving  annuities  or  diridenils, 
or  for  selling  stock  in  the  funds, 
or  belonging  to  any  company, 
society  or  corporation,  Amcri- 
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under  the  General  Post  Office  of  Great  Britain,  in  receive 
hig  letters  brought  to  a  certain  receiving  house,  situate  in 
the  Middle  Temple;  and  that,  on  the  19th  of  April,  1  Will. 
4*,  a  letter  containing  ten  bank  notes,  of  the  value  of  10/. 


can  provincial  bill  of  credit,  gold- 
siDith's  or  banker's  letter  of  cre- 
dit, or  note  for  or  relating  to 
the  payment  of  money,  or  other 
bond  or  warrant,  draft,  bill,  or 
promissory  note  whatsoever  for 
the  payment  of  money;  or  shall 
steal  and  take  out  of  any  letter  or 
packet  with  which  he  or  she  shall 
have  been  so  entrusted,  or  which 
shall  have  so  come  to  his  or  her 
hands  or  possession,  Ifae  whde  or 
any  part  or  parts  of  any  such  bank 
note,  bank  post  bill,  bill  of  ex- 
change, exchequer  bill.  South  Sea 
or  East  IncRa  bond,  dividend  war- 
rant, either  of  the  Bank,  South 
Sea,  East  India,  or  any  other  com- 
pany, society,  or  corporation,  navy 
or  victualling  or  transport  bill, 
ordnance  debenture,  seaman's 
ticket,  state  lottery  ticket  or  cer- 
tificate, bank  receipt  for  payment 
of  any  loan,  note  of  assignment 
of  stock  in  the  funds,  letter  of  at- 
torney for  receiving  annuities  or 
^vidends,  or  for  selling  stock  in 
the  funds,  or  belonging  to  any 
company»  society  or  corporation, 
American  provincial  bill  of  cre- 
dit, goldsmith's  or  banker's  letter 
of  credit  or  note  for  or  relating  to 
the  payment  of  money,  or  other 
bond  or  warrant,  draught,  bill,  or 
promissoiy  note  whatsoever  for 
the  payment  of  money;  every 
person  so  offending,  being  there- 
of convicted,  shall  be  ac^udged 
guilty  of  felony,  and  shall  suffer 
death  as  a  felon,  without  benefit 
of  clergy.** 


By  sect*  S,  of  the  same  stat.  it  is 
enacted:^"  That  if  any  perHm 
shall,  after  the  passing  of  this  act, 
steal  and  take  from  any  carriage, 
or  from  the  possession  of  any  per- 
son employed  to  convey  letters 
sent  by  the  post  of  Great  Britain, 
or  from  or  out  of  any  post  office, 
or  house  or  place  for  the  receipt 
or  delivery  of  letters  or  packets, 
or  bags  or  mails  of  letters  sent  or 
to  be  sent  by  such  po6t»  any  letter 
or  packet,  or  bag,  or  mail  of  let- 
ters, sent  or  to  be  sent  by  such 
post,  or  shall  steal  and  take  any 
letter  or  packet  out  of  any  such 
bag  or  mail,  every  person  so  of- 
fending, and  l^eing  thereof  con- 
victed, shall  be  aiQudged  guilty  of 
felony,  and  shall  suffer  death  as 
a  felon,  without  benefit  of  clergy; 
and  such  offences  shall  and  may 
be  enquired  of,  tried,  and  deter- 
mined, either  in  the  county  where 
the  offence  shall  be  committed, 
or  where  the  party  shall  or  may 
be  apprehended." 

It  should  be  observed  that,  un- 
der sect.  3,  it  is  not  essential  that 
the  letter  should  contain  any  thing 
valuable,  or  that  the  party  should 
be  at  all  connected  with  the  Post 
Office,  both  of  which  are  necessa- 
ry to  constitute  the  offences  cre- 
ated by  sect.  2.  •  In  the  case  of 
Res  V.  Brown,  R.  &  R.  C.  C.  R. 
32,  n.,  it  was  held,  that  a  person 
who  has  an  employment  in  the 
Post  Office  may  be  convicted  of 
stealing  a  letter  under  sect.  3  of 
this  act. 
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each»  came  to  the  hands  of  the  prisoner,  while  he  was  so 
employed,  and  that  he  did  feloniously  secrete  and  embez- 
zle the  same.    In  this  count  the  notes  were  stated  to  be 
the  property  of  Messrs*  Gosling.    The  Meamd  count  was 
similar,  except  that  it  charged  the  prisoner  with  stealing 
the  notes  out  of  the  letter.    The  ilnrd  and  fourth  counts 
were  similar  to  the  first  and  second,  stating  the  notes  to 
be  the  property  of  John  FoUiott  Powell.    Thejifth  and 
sixth  counts  were  similar  to  the  third  and  fourth,  except 
that  they  stated  the  notes  to  have  been  in  a  packet  instead 
of  a  letter.    The  seventh  count  charged  the  prisoner  with 
stealing  from  and  out  of  a  certain  post-office,  situate  &c., 
a  certain  other  letter  which  had  been  put  into  the  said 
post-office, ''  to  be  delivered  to  a  certain  person  at  Turrey, 
in  the  county  of  Bedford,  to  wit,  John  Folliott  PoweD." 
The  eighth  count  was  exactly  the  same  as  the  seventh,  ex- 
cept that,  for  the  words  **  post-office,**  the  words  ''  place 
for  the  receipt  of  letters,*'  were  substituted.    The  nmth 
and  tenth  counts  were  similar  to  the  seventh  and  eighth, 
only  charging  the  thing  stolen  to  be  a  packet.     The  tC" 
venth,  eightht  ninth,  and  tenth  counts  did  not  atate  the 
prisoner  to  have  been  in  the  employ  of  the  Post-office. 
The  eleventh  and  twelfth  counts  were  common  larceny 
counts  for  stealing  the  notes ;  the  former  laying  the  pro- 
perty in  Mr.  FoUiott,  the  latter  in  Messrs.  Gosling. 

Before  the  case  was  gone  into,  Denman,  A.  G.,  aban- 
doned all  the  counts  which  were  framed  on  sect.  2  of  the 
act  of  Parliament  (6),  and  relied  on  those  %vhich  were  fram- 
ed under  the  third  section  of  the  statute  (c),  stating  that 
it  might  be  doubted  whether  a  receiving  house  was  a  post- 
office. 

It  appeared  that  Mr.  Abram,  by  whom  the  prisoner  had 
been  employed  as  a  servant  to  clean  boots  and  shoes  &c.} 

{b)  These   were   the  first  six         (c)  These  were  the  seventh  aod 
counts  of  Che  indictment.  eighth  coimts. 
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carried  on  the  busineas  of  a  law  stationer,  at  a  shop  in 
Middle  Temple  Lane^  that  being  a  receiving  house  of  the 
General  Post  Office.  It  also  appearedi  that  the  prisoner 
used  to  assist  in  tying  up  and  sealing  the  post-office  bag. 
It  was  provedi  that,  on  the  19th  of  April,  Messrs.  Gos- 
ling sent  ten  bank  notes  of  10/.  each,  in  a  letter,  address- 
ed— "  J.  F.  Powell,  Esq.,  Turvey  House,  Newport  Pag- 
nell;**  and  one  of  their  clerks  stated,  that  he  took  this  let- 
ter to  Mr.  Abram*s  shop,  but  whether  he  put  it  into  the 
letter-box,  or  gave  it  to  a  person  in  Mr.  Abram*s  shop, 
he  was  not  certain;  but  he  stated  the  latter  to  be  bis  usual 
practice.  The  letter  never  reached  Mr.  Powell ;  and  on 
the  SSnd  of  April,  one  of  the  10/.  notes  was  found  in  a 
boot,  in  a  room  of  a  house  opposite  to  Mr.  Abram's  shop, 
in  Middle  Temple  Lane,  in  which  it  was  the  prisoner's 
duty  to  clean  the  boots  and  shoes  of  Mr.  Abram  and  his 
family.  This  note  the  prisoner  acknowledged  having  put 
into  this  boot. 

C.  PAiUipSf  for  the  prisoner. — The  Attorney-General 
has  admitted,  that  those  counts  of  the  indictment  which 
charge  the  prisoner  as  a  servant  of  the  Post  Office,  can- 
not be  sustained.  My  first  objection  as  to  the  rest  of  the 
case  therefore  is,  that  there  is  a  variance  between  the  in- 
dictment and  'the  evidence.  It  is  proved  that  the  letter 
was  addressed  to  Mr.  Powell  at  Turvey  House;  now  the 
indictment  states  it  to  be  Turvey,  and  not  Turvey  House* 

Denmany  A.  G. — The  eighth  count  states,  that  the  letter 
was  to  be  delivered  to  a  certain  person  at  Turvey  in  the 
county  of  Bedford,  to  wit,  John  Folliott  Powell. 

Mr.  Powell,  being  recalled,  said,  that  bis  house  was  call- 
ed Turvey  House,  and  that  it  was  in  the  parish  of  Turvey, 
but  that  it  was  about  a  quarter  of  a  mile  from  the  village 
of  that  name. 


576 


18dL 


CASES  AT  THE 

Mr.  Justice  Littlidale.— Sappose  a  letter  diiected 
No.  1,  New  Square,  LincoinV  Iniii  would  it  not  be  suffi- 
cient to  state  that  it  was  to  be  sent  to  Lincobi's  Inn. 

C.  Phittips. — ^The  next  objection  is,  that  this  is  charged 
as  the  stealing  of  a  letter  out  of  the  receiving  house.  Now, 
I  take  it  that  nothing  is  more  clear,  that  the  remoTal  from 
the  house  must  be  complete;  and  if  the  Jury  ahould  tUnk 
that  the  prisoner  opened  the  letter  in  Mr.  Abram'a  shop, 
and  stole  the  contents,  that  will  not  be  enough*  This  is 
like  the  case  of  Rex  v.  Thompson^  where  it  was  held,  that, 
to  constitute  a  stealing  from  the  person,  the  removal  of 
the  property  nnist  be  complete ;  although,  to  constitute  a 
simple  larceny,  the  smallest  removal  is  sufficient  (cf). 


Mr*  Justice  LiTTLEDALB.«-»This  is  a  question  that  must 
be  left  to  the  Jury. 

C.  PhUUps. — There  is  a  third  objection.  To  consti- 
tute this  offence,  it  is  essential  that  the  letter  should  have 
been  put  into  the  post.  Now»  here,  the  witness  does  not 
know  whether  he  did  not  go  into  the  shop,  and  give  it  in- 
to some  person's  hand ;  and  I  contend,  that  unless  the  let* 


(d)  Id  the  caie  of  iU*  v.  Wakk, 
R.  &  M.  C.  C.  R.  14,  the  prison- 
er had  lifted  up  a  bag  from  the 
bottom  of  the  boot  of  a  coach, 
but  was  detected  before  he  had 
gol  it  out.  Il  did  BOt  appear  that 
it  had  been  entirely  removed  from 
the  place  it  had  at  first  occupied 
in  the  boot,  but  the  raising  it  from 
the  bottom  had  completely  re- 
moved each  part  of  it  from  the 
space  that  specific  part  had  occu- 
pied. This  was  held  to  be  a  suffi- 
cient asportation  to  constitute  a 
simpU  larceny.    In  the  case  of  J(€x 


▼.  Th»mp$(m.  Id.  78»  which  was 
an  indictment  for  larceny /nm 
the  person,  the  prosecutor  had  se- 
cured his  pocket-book  in  an  in- 
side front  pocket  of  his  coat;  be 
felt  a  hand  between  bis  coat  and 
wMstcoat,  and  his  pocket-book 
was  just  lifted  out  of  his  pocket, 
when  he  forced  the  book  doiM 
again  into  his  pocket.  This  was 
held  to  be  not  enough  to  consti- 
tute a  stealing  from  the  person^  but 
was  sufficient  to  constitute  a  sim- 
ple larceny,  and  judgment  was  giv- 
en accordingly. 
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ter  found  its  way  into  the  letter-box  or  letter-bag,  it  will 
not  be  sufficient 


Mr.  Justice  Littlbdale. — ^If  the  banker's  clerk  took 
the  letter  and  hud  it  on  Mr*  Abram's  eounter,  or  if  one  of 
die  persons  belonging  to  the  shop  received  it  into  his  hand, 
I  think  it  is  enough;  I  look  on  the  whole  room  as  the  place 
for  recdving  lettersj  and  not  the  mere  box. 

The  prisoner  was  called  on  for  his  defence. 


\  JusUce  LiTTLBDALE  (in  summing  up) — I  think  that 
there  is  no  evidence  to  shew  that  the  prisoner  was  a  ser- 
vant of  the  Post  Office;  and  it  also  appears  to  me,  that 
this  place  was  not  a  post  office  within  the  meaning  of  the 
act  of  Parliament,  but  that  it  was  a  place  for  the  receipt 
of  letters.  In  these  receiving  houses  there  is  always  a  let- 
ter-box; but  if  a  person  chooses  to  go  into  the  shop,  and 
lay  his  letter  down  on  the  counter,  I  think  that  is  suffi- 
cient to  satisfy  the  act  of  Parliament,  as  1  consider  the 
whole  shop  as  the  '^  place  for  the  receipt  of  letters."  This, 
therefore,  would  support  the  eighth  count  of  this  indict- 
ment. There  was  also  an  objection  raised,  that  the  indict- 
ment stated  that  this  letter  was  to  be  delivered  at  Turvey, 
whereas  the  direction  upon  it  is  Turvey  House ;  we  think 
that  there  is  nothing  in  that  objection ;  for  if  it  is  to  be 
delivered  at  Turvey  House,  that  is  a  delivery  at  Turvey, 
as  Turvey  House  is  in  the  parbh  of  Turvey.  Another 
objection  was,  that  there  is  no  evidence  that  the  prisoner 
ever  took  the  letter  out  of  the  shop.  That  I  think  is  a 
question  for  your  consideration.  Before  you  can  convict 
the  prisoner  upon  the  eighth  count  of  this  indictment,  you 
must  be  satisfied  that  he  took  the  letter  out  of  the  shop ; 
you  will  therefore  consider  whether  he  opened  the  letter 
in  the  shop,  or  whether  he  took  the  letter  out  of  the  house 
to  the  room  in  the  other  house,  in  which  he  cleaned  shoes, 
and  opened  it  there.    One  would  think  he  would  hardly 
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have  opened  the  letter  in  Mr.  Abram's  shop,  where  he 
might  have  been  seen,  when  he  could  so  easily  have  taken 
it  to  the  other  house,  and  have  opened  it  so  much  more  pri- 
vately. With  respect  to  the  notes,  you  will  consider  whe- 
ther the  prisoner  stole  them.  With  reference  to  this, 
we  find  that  he  used  to  assist  in  tying  up  the  letter-bag, 
and  that  shortly  afterwards  he  put  one  of  the  notes  into 
a  boot.  If  you  think  he  stole  the  notes,  you  must  at  all 
events  find  him  guilty  of  the  larceny;  and  then  you  must 
consider  whether  he  opened  the  letter  in  Mr.  Abram*8 
shop,  or  whether  he  took  the  letter  out  of  the  shop  and 
opened  it  elsewhere ;  and,  if  the  latter,  it  will  be  your  duty 
also  to  convict  him  of  the  other  part  of  the  charge. 


Verdict — Guilty  of  stealing  the  lOL  note 
which  was  found  in  the  boot,  and  not 
guilty  of  the  residue  of  the  charge. 

Denman,  A.  6.,  Gumey,  Shepherd,  and  iZ.  ScarkiU 
for  the  prosecution. 

C.  Phillips^  for  the  prisoner. 

[Attomies— Peococit,  and  Harmer,'\ 


It  being  afterwards  ascertained,  that  the  eleventh  and 
twelfth  counts  did  not  conclude — "  against  the  form  of  the 
statute,"  Mr.  Justice  Littledale  said,  that  the  judgment 
must  be  respited  (e). 


(«)  Where  the  stealing  was  no 
felony  at  common  law,  but  is 
made  so  by  statute,  it  is  iiece»- 
sary  that  the  indictment  should 
conclude  contra  formam  statuti; 
but  where  the  offence  was  a  felo- 
ny at  common  law,  and  a  statute 
merely  increases  the  pumshment. 


as  in  the  cases  of  horse-8tealiD|^ 
sheep>8tealing,  and  the  like,  it  u 
unnecessary.  See  Jenr.  Arch.  Or 
Law,  p.  52.  The  stat.  7  Oto.  4) 
c.  64,  8.  20,  enacu  that  no  judg- 
ment upon  any  indictment  or 
information  for  any  felony  ot 
misdemeanor  shall  be  stayed  or 
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nvened  **  for  the  ioBertion  of  the  would  be  only  an  objection  upon  1831. 

words  '  against  the  form  of  the  demurrer;  but  this  enactment  does 

itatute'   instead   of    the    words  not  extend  to  cases  where  the  am- 

*  against  the  form  of  the  statutet'  iraformam  itatuti  is  omitted  alto- 

or  vke  vena."    That^  therefore,  gether. 


BEFORE   THE   HONORABLE  CHARLES   EWAN  LAW, 

COMMON  SERJEANT. 


Rbx  0.  Dbeley, 

J  HE  prisoner  was  indicted  at  the  February  Sessions,  in  an  indict- 

1 83 1 9  for  feloniously  intermarrying  with ' '  Elizabeth  Chant,  my"  the'tecood 

widow"  his  former  wife  being  alive.  I^d*L^"'E. 

The  first  marriage  was  proved,  and  it  was  proved  that  c.  widow:*  She 

,       «  .«  i«  m  1  1  .  WM  in  fact  not 

the  first  Wife  was  ahve.    To  prove  the  second  marriage,  a  widow,  nor 
Elizabeth  Chant  was  called.     She  stated  that  she  was  not  ^'^,^p,!^„t. 
a  widow,  and  had  never  been  married  before  her  marria^re  **  "  ^^^^,^ 

'      ,  ^      to  be  BO.— //eM, 

with  the  prisoner;  she  also  stated,  that  she  had  never  re-  «  ftui  Tarianoe. 
presented  herself  as  a  widow,  nor  was  she  ever  treated  as 
such,  nor  did  she  know  that  the  prisoner  had  described 
her  as  a  widow,  till  she  had  "  the  marriage  lines.'* 

Prendergati,  for  the  prisoner,  objected,  that  this  was  a 
fatal  variance.  The  indictment  described  the  prosecutrix 
as  a  widow,  which  in  fact  she  not  only  was  not,  but  it  was 
even  proved  that  she  had  never  been  known  as  a  widow, 
or  represented  as  such. 

The  Common  Serjeant  reserved  the  point  for  the  con- 
sideration of  the  Judges,  and  the  prisoner  was  found 

Guilty. 
The  Common  Serjeant  now  delivered  the  opinion  of  the     Majf  i9ih. 


CASES  AT  THE  OLD  BAILEY  MAY  SESSION. 

Judges,  who  held  that  this  was  a  fatal  variance,  and  that 
the  prisoner  could  not  be  legally  convicted  on  this  indict- 
ment; and  that,  although  it  might  have  been  unnecessary 
to  have  given  any  addition  to  Elisabeth  Chant,  yet  a  wrong 
addition  was  fatal,  as  being  a  part  of  the  designatio  per^ 


Ptenderga^,  for  the  prisoner. 


In  the  case  of  Rex  v.  Tennent^ 
tried  before  Mr.  Justice  Lawrance, 
O.B.  1805,  the  prisoner  was  in- 
dicted for  a  burglary  in  the  house 
of  Mr.  Shawe,  and  stealin§f  there- 
in  money,  bank  notes,  bills  of  ex- 
chanjife,  &c,  to  the  amount  of 
4,000/.  and  upwards;  the  property 
was  laid  in  Mr.  Shawe,  who  was 
described  in  the  indictment  as  an 
esquire.  Mr  Shawe  stated  that 
he  was  an  attorney;  but  he  also 
stated,  that  he  frequently  had  let- 
ters and  papers  addressed  to  him 
in  the  name  of ''  Robert  Shawe, 


Esquire;'*  and  that  that  was  a  de- 
scription by  which  he  was  known. 
The  Learned  Judge  allowed  the 
case  to  proceed,  and  the  prisoner 
was  conficted  and  executed.  Mr. 
Gumeyy  and  Mr.  Watsott,  were  of 
counsel  for  the  prosecution.  Mr. 
Alley y  and  Mr.  Gle^d,  for  the  de- 
fence. 

For  this  note,  we  are  indebted 
to  the  kindness  of  one  of  the  learn- 
ed counsel  engaged  in  the  case. 

See  also  the  case  of  Res  t.  OgU- 
vie,  anUt  Vol.  2,  p.  330. 
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1831. 

BEFORE  MR.  JUSTICE  TAUNTON. 

1831. 

Cooper  r.  Phillips.  ^^  ^^^ 

Assumpsit  for  a  surgeon's  blll.    The  plaintiff's  claim  A.  bad  aerenU 
consisted,  first ,  of  a  sum  o(2L  2s.,  for  reducing  a  disloca-  ^{^1,1  in  « 
tion  of  the  wrist  of  one  of  the  defendant's  children ;  se-  Jouie  diiunt 

from  bia  owo, 

candf  of  a  sum  of  7s.  6d.  for  attending  a  servant  of  the  de-  in  the  chaxge  of 
fendant,  named  Ellen  Ready  who  had  hurt  her  ancle  in  j7e^,  that  if  an 
getting  over  a  gate;  and  third,  of  a  sum  of  about  12/.,  for  ^^""l^^^ 
attending  Susan  Parry,  who  had  acted  as  wet  nurse  to  two  the  children,  A. 

WM  liable  to 

of  the  defendant's  children.  pay  for  iu  cure, 

It  appeared  that  the  defendant  and  his  wife  resided  at  no?know*the*^ 
a  distance  of  about  a  mile  and  a  half  from  a  house  near  rargeon  who 

waf  called  m, 

the  Regent's  Park,  in  which  the  youngest  eight  of  their  and  although 
children  were  living,  under  the  charge  of  Susan  Parry,  jJJ^^  i^^^ 
who  had  acted  as  wet  nurse  to  two  of  their  youngest  child-  ■™*,''  ^™  'i* 

■^         ^  careleMnesi  of 

ren.  It  appeared  that  the  defendant's  wife  was  in  the  ha-  the  servant:— 
bit  of  coming  to  see  the  children  three  or  four  times  a  ifB.,'theier- 
week,  but  no  evidence  was  given  as  to  when  the  defend-  JIf^*'^^"*°* 

'  ^  lu  in  conse* 

ant  was  at  that  house.      It  further  appeared,  that  the  qnenctofthe 

service,  call  in 

youngest  child,  having  dblocated  its  wrist,  was  taken  to  c,  a  suigeon, 

and  after  this 
A  send  his 
own  surgeon, 

and  the  wife  of  A.  know  of  C.'s  attendance,  and  expresses  no  disapprobation,  A.  is  liable  to  pay  C. 

for  this  attendance. 
A  servant  who  hurt  her  foot  in  getting  over  a  gate  called  in  a  surgeon,  who  was  not  the  regular 

medical  attendant  of  the  &mily,  without  the  knowledge  of  her  roaster  or  mistress : — Held,  that  the 

master  was  not  liable  to  pay  the  surgeon's  bill. 
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the  plaintiffi  who  reduced  the  dislocation,  and  performed 
a  cure.  It  was  proved  that  the  defendant's  wife  knew 
that  he  did  so,  but  that  she  said  the  defendant  was  to 
know  nothing  about  it. 

It  ako  appeared  that  Susan  Parry  was  attacked  by  inflam- 
mation of  the  boweb,  which  the  medical  men  stated  arose 
from  her  suckling  the  defendant's  youngest  child,  she  hav- 
ing only  just  before  weaned  another  child  of  the  defend- 
ant's, for  which  she  had  also  been  employed  as  wet  nurse. 
For  this  complaint  she  was  attended  by  the  plaintiff;  bat 
it  was  admitted,  that  the  defendant  did  not  know  the  plab- 
tiff,  and  that  Mr.  Berry  was  the  surgeon  who  regularly  at- 
tended the  defendant's  family.    It  was  also  proved,  that 
the  defendant  had  asked  Mr,  Berry  to  see  Susan  Parry, 
and  had  sent  her  lOs.  to  pay  for  medicines,  as  Mr.  Berry 
was  a  consulting  surgeon.    Evidence  was  also  given  to 
shew  that  the  defendant's  wife  knew  of  the  plaintiff's  at- 
tendance on  Susan  Parry,  and  did  not  express  any  disap- 
probation of  it. 

Sir  J.  Scarleiif  for  the  defendant, — I  submit,  that  where 
a  person  has  a  regular  medical  man,  neither  his  servant 
nor  even  his  wife  has  any  authority  to  send  for  another 
medical  man  without  his  direction.  It  is  clear,  that  the 
defendant  never  gave  any  authority  to  call  in  the  plain- 
tiff; for,  as  to  the  attendance  on  the  child,  he  was  not  to 
know  of  it;  and  with  respect  to  Susan  Parry,  he  sent  his 
own  medical  man  to  see  her;  and  he  gave  her  money  to 
pay  for  medicines.  No  servant,  as  I  submit,  has  a  right 
to  send  for  what  medical  man  he  pleases,  and  charge  his 
master.  If  a  servant  is  taken  ill,  the  master  ought  to  pro- 
vide proper  medical  attendance ;  and  it  is  reasonable  that 
be  should  do  so.  But,  though  I  admit  that  the  master  of 
a  family  is  bound  to  provide  medical  attendance  for  his 
servants  and  his  family,  still  it  is  he  that  must  do  it,  and 
they  must  not  call  in  whomever  they  please  on  the  credit 
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of  their  master.     I  do  not  mean,  that  if-  an  accident  hap- 
pens to  a  person's  child  in  the  street,  a  medical  man       (^qovkk 
must  not  be  Called  in  immediately;  but  that,  in  the  case  ^' 

of  an  illness  of  a  servant,  the  master  ought  to  be  inform- 
ed of  it. 

Gwmej/t  in  reply. — ^The  defendant  in  this  case  had 
eight  of  his  children  at  a  distance  irom  his  own  residence; 
and  I  contend,  that  if,  on  an  emergency,  a  wife,  or  even  a 
servant,  send  for  a  medical  man,  'that  medical  man  is  enti- 
tled to  be  paid.  Even  if  the  servant  carelessly  let  the  chQd 
fall  out  of  her  arms,  and  it  was  necessary  to  send  f6r  a 
surgeon,  the  defendant  would  be  liable  to  pay  his  bill. 
It  k  said,  that  the  defendant  was  not  to  be  told  of  the  ac- 
cident. There-  is  no  proof  that  the  plaintifP  knew  of  that; 
but  this  he  knew,  that  the  defendant's  wife  was  aware  of 
his  attendance,  and  did  not  express  any  disapprobation  of 
it.  As  to  the  charge  for  the  servant  who  was  hurt  in 
getting  over  a  gate,  I  shall  abandon  that.  With  respect 
to  that  part  of  the  case  which  regards  Susan  Parry,  she 
was  not  in  the  house  in  which  her  master  was,  and  when 
ill  she  sent  for  a  medical  man.  Now,  I  submit,  that,  in 
point  of  law,  if  a  servant  be  taken  ill  in  my  house,  more 
especially  if  that  illness  was  caused  in  my  service,  I  am 
not  only  morally,  but  Ibgally,  liable  to  pay  for  necessary 
medicines  for  that  servant 

Mr.  Justice  Taunton. — As  to  the  charge  of  7«.  6c(.  for 
attending  Ellen  Read,  it  appears  to  me  that  the  plaintiff 
has  not  made  out  his  case ;  she  got  the  hurt  in  getting 
over  a  gate,  and  the  plaintiff,  who  was  not  the  regular 
medical  man  of  the  family,  did  not  attend  her  by  the  de- 
sire of  the  defendant  or  his  wife;  and,  for  any  thing  that 
appears,  it  might  even  have  been  without  the  knowledge 
of  the  plaintiff  or  his  wife.  With  respect  to  the  charge 
for  setting  the  wrist  of  the  defendant's  child,  I  think  that 
the  plaintiff  is  entitled  to  recover.     If  the  father  of  a  fami- 
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ly  lives  at  a  distance  from  the  place  at  which  his  diild- 
ren  are,  and  puts  them  under  the  protection  of  servants,  I 
am  of  opinion,  that  if  any  accident  occurs  to  one  of  the  child- 
ren, even  from  the  carelessness  of  the  servant,  the  father 
of  the  family  is  bound  to  pay  for  the  medical  attendance 
on  such  chUd.  With  respect  to  that  part  of  the  bill  which 
relates  to  the  attendance  on  Susan  Pjarry,  it  appears  that 
her  illness  arose  in  the  defendant's  service,  and  that  the 
defendant  was  informed  of  it,  and  that  he  sent  Mr.  Ber- 
ry to  see  her.  This  shews  that  he  considered  himself  lia- 
ble to  take  care  of  her  in  this  illness ;  and  it  is  also  shewn, 
that  his  wife  knew,  and  did  not  disapprove  of  the  plain- 
tiff's attendance;  and  I  think  it  must  be  taken,  that  the 
defendant's  wife  had  the  general  superintendance  of  this 
house.  It  therefore  appears  to  me,  that,  for  this  part  also 
of  the  charge,  the  defendant  is  liable. 

Verdict  for  the  pliuntiff.    Damages— M 

Gumefft  and  Herbert  Jones ^  for  the  plaintiff. 
Sir  J.  Scarlett^  and  Hutchinson,  for  the  defendant 

[Attoniies — JEL  P«tii,  end  CwrUmT^ 

See  thecase  of  Se220iv.  'Norman^  tmte,  p.  80,  and  the  aathoridei  there 
cited. 
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Second  Sittitigt  at  WeHminster,  tn  Easter  Term, 

1831. 

s 

BEFORE  MR.  JUSTICE  TAUNTON. 


Beamon  r.  Ellice,  Esq.  AprUzoth. 

t^ASEj  for  an  injury  done  to  the  plaintiflTs  cart,  by  the  if  the  carriage 
negligence  of  the  defendant's  coachman,  in  driving  his  ^l^^fbe  cut 
carriage.     Plea — General  issue.  ^^»  •"?  » 

T  1    1         1       1    n  •  penon  who  leei 

It  appeared  that  the  defendant  s  carriage,  as  it  was  pro*  It  deauind 

ceeding  through  Long  Acre,  struck  against  the  plaintiiTs  ^he  owner  of 

cart,  and  damaged  it,  and  also  broke  some  of  the  cart  har-  ^  ^^ddr^' 

ness.     One  of  the  witnesses  for  the  plaintiff  ran  after  the  given  by  a  per- 

carriage,  in  which  were  some  ladies,  and  demanded  the  ad-  riage  is  admit- 

dress  of  its  owner.  '^'^^i. 

Statement  that 

Erskine,  for  the  defendant. — I  submit  that  what  these  done  will  be 
ladies  said,  is  not  evidence.  2?**  ^**'  '*  °®* 

In  an  action 

Mr.  Justice  Taunton. — I  think  that  the  address  they  dnTing,  a  plan, 

•  1  which  is  to  be 

gave  IS  evidence.  put  into  the 

hands  of  the 
witnesses, 

The  witness. — They  gave    their  address,  44,  Upper  should  merely 
Seymour  Street,  and  said,  that  any  damage  would  be  paid  the  pavement, ' 

l»  thetamings, 

'"^*  ^  comers  ftc, 

and  not  the 
supposed  posi' 

Mr.  Justice  Taunton. — What  they  said  about  paying  tionofthecar- 
for  the  damage  is  not  evidence.  doaso^  the 

Judge  will  not 
allow  it  to  be 

GumeVf  for  the  plaintiff,  wished  to  put  into  the  hands  used, 
of  the  witnesses,  a  plan;  in  this  plan,  there  was  not  only  a  «,  had  been  all 
representation  of  the  street,  the  pavements,  &c.,  but  it  also  ^court,'*but 

one  of  them 
came  into  Court  again,  and  heard  the  evidence  of  another  witness.    The  witness  who  had  so  come 
baciL  into  Court  was  allowed  to  be  examined  as  to  such  facts  only  as  had  not  been  spoken  to  by  any 
other  witness. 
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professed  to  represent  the  way  in  which  the  carriage  and 
the  cart  came  into  collision;  the  cart  being  represented 
quite  at  the  edge  of  the  street,  with  one  of  its  shafts  over 
the  foot  pavement. 

Enkine,  for  the  defendant,  objected  to  this  plan,  which 
he  contended  was,  in  effect,  a  leading  question;  because, 
it  was  asking  the  witnesses — '*  Did  not  the  carriages  stsnd 
in  those  positions?  ** 

Mr.  Justice  Taunton. — I  think  it  is  objectionable.  A 
plan  should  shew  the  streets  and  the  pavements,  and  any 
turnings  or  comers,  but  not  the  position  of  the  carriages. 

Gumey. — I  have  seen,  in  cases  of  running  down  at  sea, 
the  ships  represented  on  the  plan. 

Erskine. — In  those  cases  the  position  is  in  general  not 
so  material,  and  the  question  usually  is,  how  the  parties 
ought  to  have  conducted  themselves  in  such  a  state  of 
circumstances. 

Mr.  Justice  Taunton. — This  is  too  much  of  a  picture. 
I  think  I  ought  not  to  receive  it. 

The  plan  was  not  used. 

The  witnesses  on  both  sides  had  been  ordered  out  of 
Court ;  however,  after  a  short  time,  one  of  them,  named 
Mary  James,  had  returned  into  Court,  and  had  heard 
another  witness  give  his  evidence. 

Erskinef  for  the  defendant,  objected  to  her  being  ex- 
amined. 

Gumetft  and  Greaves ^  contra. — She  is  called  to  speak 
to  a  distinct  part  of  the  case,  and  not  to  state  any  thing 
which  has  been  spoken  to  by  any  other  witness,  Tbe  ob- 
ject in  sending  witnesses  out  of  Court  is,  that  they  may 
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not  all  say  just  the  same  thing,  because  they  have  heard 
one  another  examined,  which  cannot  be  the  case  where 
the  witness  speaks  to  entirely  new  facts. 

Erskine* — If  the  rule,  that  a  witness  who  has  been  in 
Court  cannot  be  examined  after  an  order  for  witnesses  to 
go  out,  is  to  be  relaxed,  it  will  always  be  a  question  whe- 
ther the  witness  comes  to  speak  to  a  new  fact  or  not* 

Mr.  Justice  Taunton. — My  difficulty  is  this :  A  wit- 
ness called  to  prove  new  facts  might  be  induced  to  vary 
his  evidence,  because  he  had  ascertained  that  a  witness 
whom  be  had  heard  examined  had  omitted  to  prove  some 
particular  fact*  There  is  always  a  great  deal  of  time  lost 
by  sending  the  witnesses  out  of  Court;  and  I  think,  that, 
in  general,  it  does  not  answer  any  good  purpose.  I  shall 
receive  -the  evidence,  and  allow  Mr.  Erskine  to  move  it. 

Erskine. — I  fear  that  I  cannot;  the  Court  will  not  inter- 
fere respecting  the  admission  of  a  witness  after  such  an 
order  as  this. 

Mr.  Justice  Taunton. — I  shall  give  you  leave  to  move 
to  enter  a  nonsuit,  in  case  the  Court  shall  think  that  I 
ought  not  to  have  received  the  evidence  of  this  witness  (a). 

The  witness  was  examined  only  to  such  facts  as  had  not 
been  spoken  to  by  any  witness  that  had  previously  been 
examined  (6). 

Verdict  for  the  plaintiff.     Damages — 3/.  14«. 

(a)  No  motion  for  a  nonsuit  Houses  of  Parliament.    Taylor  v. 

was  ever  made.  Xmcwm.  unto,  Vol.  3,   p.  543; 

(6)  In  the  criminal  Courto  of  in  which  case  Lord  Chief  Justice 

Scotland,   no  witness  is  allowed  Bett  expressed  his  approbation  of 

to  be   present,  except  the  wit-  this  practice, 

ness  under  examination.  And  the  In  the  case  of  the  Atiorney-Gt' 

same  rule    prevails  in  the  two  nerd  v.  Bulpit,  9  Pr.  4,  it  is  said. 
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Gurney^  and  Greaves,  for  the  plaintiflT. 
Erskine,  and  Bere,  for  the  defendant. 

[Attorniea — Moore,  and  Howard.^ 


that,  in  the  Court  of  Exchequer, 
It  is  "  a  sacred  and  inflexible  rule 
that,  wherever  there  is  an  order 
of  the  Court  that  the  witnesses 
intended  to  be  examined  on  either 
side  shall  remain  out  of  Court 
during  the  examination  of  the 
other  witnesses,  if  any  person  who 
may  give  material  evidence  be 
present,  contrary  to  that  order, 
he  cannot  on  any  account  be  per- 
mitted to  be  examined." 

In  the  case  of  Pomeroy  v.  Badde- 
ley,  which  was  tried  at  Exeter,  (R. 
&  M.4dO),  Mr.  Justice  Uttledale 
allowed  the  attorney  in  the  cause 
to  remain  in  Court,  although  he 
was  to  be  a  mtness,  and  all  the 
other  witnesses  were  ordered  out« 
the  counsel  stating  that  he  could 
not  go  on  without  his  assistance. 

In  the  case  of  Rex  v.  Webb,  3 
Stark.  L.  of  Ev.  1733,  Best,  C.  J., 
held,  that  if  a  witness  remained  in 
Court  after  an  order  for  all  wit* 
nesses  to  withdraw,  he  could  not 
be  examined,  although  he  was  the 
attorney  in  the  cause.  But,  in  that 
case,  it  does  not  appear  to  have 
been  mentioned  to  the  Court,  that 
his  assistance  ^vas  wanted  in  Court, 
as  was  done  in  the  case  of  Pome" 
roy  V.  Baddeiey, 


However,  iii  the  case  of  Bex  r. 
CoUey,  M.  &  M.  329,  which  was 
a  case  of  burglary,  tried  at  Taun- 
ton, the  witnesses  bad  been  or- 
dered out  of  Courty  but  one  of 
them  being  called  in  to  prodoce 
a  plan,  remained  in  Court,  and 
heard  some  of  the  evidence;  and 
he  was  afterwards  called  as  a  wit- 
ness, and  objected  to,  because  be 
had  been  in  Court.  For  the  prose- 
cution, a  case  was  cited,  in  which 
Bayley  and  Holroyd,  Js.,  had  held, 
on  the  Northern  Circuit,  that  s 
witness  who  disobeyed  the  order 
might  still  be  examined ;  and  Lit- 
tledale,  J.,  after  conferring  with  . 
Gaselee,  J.,  said,  that  it  depended 
on  the  circumstances  of  the  case, 
whether  such  a  mtness  ought  to 
be  examined,  and  that  be  should 
receive  this  witness. 

In  the  case  of  Res  v.  BrovM, 
which  was  a  case  of  arson,  tried 
at  Reading.  1831,  one  of  the  pri- 
soner's witnesses  had,  on  an  order 
being  given  for  witnesses  to  lesre 
the  Court,  gone  out,  but  had  af- 
terwards come  into  Court  agsin; 
Patteton,  J.,  allowed  him  to  be 
examined,  notwithstanding  that 
his  evidence  ^vas  objected  to  on 
the  part  of  the  prosecution. 
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Third  Sittings  at  Westminster  in  Easter  Term, 

1831. 

BEFORE  MR.  JUSTICE  TAUNTON. 


Doe  on  the  Demise  of  Williamson  v.  Dawson.  May  5th. 

£jECTM£NT,  to  recover  the  possession  of  a  house,  if  a  lessor  of 
No  one  appeared  on  the  part  of  the  defendant,  and  the  ^^J^%^ 
plaintiff  was  nonsuited,  because  the  defendant  did  not  con-  ^ant  of  the  de- 

1^  fendant's  con- 

fess lease,  entry,  and  ouster.  fessinglease,  en- 

try, and  OQster, 
the  Judge  will 

Bodkin,  for  the  lessor  of  the  plaintiff,  applied  under  the  S^lS^u^ndw  tte 

Stat.  1  Will.  4,   c.  70,  s.  38,  for  a  certificate  to  entitle  stat  i  w.  4,  c 

the  lessor  of  the  plaintiff  to  recover  immediate  possession,  give  the  lessor 

He  stated  that  it  had  been  held  by  Mr.  Justice  lAttledale,  f,^^^ 

that  where  the  case  was  not  tried,  and  the  learned  Judge  Mssion,  unless 

an  affidavit 

therefore  knew  nothing  of  the  circumstances  of  it,  it  was  stating  the  iAt- 
necessary  that  an  affidavit  of  the  circumstances  should  be  (h™^"^  ^ 
put  in.  He  also  stated,  that  he  had  an  affidavit,  by  which  it  w^  before  him. 

^  '  '    -^  Under  that 

appeared  that  the  defendant,  Mrs.  Dawson,  had  occupied  >tat.  the  Judge 

the  house,  and  kept  it  as  a  house  of  ill  fame ;  but  that,  tion  as  to  the 

since  the  bringing  of  the  present  ejectment,  it  had  been  uiTi«l>Tof  the 

shut  up  and  unoccupied,  and  was  deteriorated  in  value'by  P*«*n'iff«h*'J 

*  *^  ^    have  possession, 

being  so  shut  up.  as  he  must  ei- 

ther grant  a 
certificate  to 

Mr.  Justice  Taunton.— Under  this  act  of  Parliament,  «««"•««  to 

'   get  immediate 

there  does  not  appear  to  be  any  discretion  in  the  Judge  possession,  or 

as  to  the  time  when  the  possession  shall  be  delivered.  He  iu  regular 

must  either  grant  a  certificate  to  enable  the  lessor  of  the  ^°"^' 

plaintiff  to  get  into  immediate  possession,  or  the  case  must 

take  its  regular  course.    I  think  upon  that  affidavit  I  may 

grant  the  certificate  (a). 

Certificate  granted. 

(a)  By  the  stat.  i  Will.  4,  c.  70,      cases  of  trials  of  ejectments  at  Ni- 
s.  38|  it  is  enacted,  "  That  iu  all     si  Prius,  when  a  verdict  shall  be 
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Bodkin,  for  the  lessor  of  the  plaintiff. 

[Attorney— &%.] 


given  for  the  pluntiflfy  or  the  plun- 
tiff  sbaU  be  nonsuited  for  want  of 
the  defendant's  appearance  to  con- 
fess lease,  entry,  or  ouster,  it  shall 
be  lawful  for  the  Judge  before 
whom  the  cause  shall  be  tried,  to 
certify  his  opinion  on  the  back  of 
the  record  that  a  writ  of  posses- 
sion ought  to  issue  immediately, 
and  upon  such  certificate  a  writ 
of  possession  may  be  issued  forth- 
with ;  and  the  costs  may  be  taxed 
and  judgment  signed  and  execut- 


ed afterwards  at  the  usual  time, 
as  if  no  such  writ  had  issued ;  pro- 
vided altvays,  that  such  writ,  in- 
stead of  recidng  a  recovery  by 
judgment,  in  the  form  now  in  use, 
shall  recite  shortly  that  the  cause 
came  on  for  trial  at  Nisi  Prius,  at 
such  a  time  and  place,  and  before 
such  a  Judge,  (naming  the  time» 
place,  and  Judge,)  and  that  there- 
upon the  said  Judge  certified  his 
opinion  that  a  writ  of  possession 
ought  to  issue  immediately." 


Sittings  at  Westminster  cfter  Easter  Term,  1831 


BEFORE  LORD  TENTER  DEN^  C.  J. 


May  lO^A. 

If,  in  an  action 
for  work  and 
labour,  survey- 
ors be  called  for 


Knapp  and  Another  r.  Haskall. 

Assumpsit  to  recover  the  amount  of  a  builder's  bill 
for  building  houses.    Plea — General  issue. 

For  the  plaintiffsy  evidence  was  ffiven  that  the  work  was 

the  defendant,  i    i         •  it 

to  prove  that,  in  donCy  and  the  charges  reasonable. 

they^surveyed  ^^^  defence  was,  that  the  charges  were  too  high ;  and 

that^'in^theh^  that  the  defendant  had  paid  money  to  the  plaintiffs  suffi- 

judgment,  the  cieut  to  cover  what  the  amount  ought  to  have  been.    For 

loo/rtoo^much:  the  defendant  several  surveyors  were  called,  who  stated, 

JTt^r'fromVhe    ****'  ^'^^  ^*^  Surveyed  the  houses  in  the  year  1831,  and 
defendant's  at-    that  they  Considered  the  amount  of  the  charges  to  be 

tomey,  Btating 

that  the  work       lOOl.  tOO  high, 
had  been  sur- 
veyed in  1820, 
and  that  the  charges  were  considered  to  be  60/.  too  much,  is  not  admissible  as  evidence  in  raply. 
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F.  Pollock,  for  the  plaintiff,  wished  to  put  in,  as  evi- 
dence in  reply,  a  letter  from  the  defendant's  attorney  to 
the  plaintiff,  stating  that  the  defendant  had  had  a  survey 
of  the  premises  in  the  year  1829,  and  that  his  surveyor 
thought  the  charges  60/.  too  much. 

Sir  J.  Scarlett,  contra. — ^This  is  not  evidence  in  reply; 
it  does  not  contradict  my  case.  It  does  not  shew,  that,  in 
the  year  1831,  the  value  was  not  what  my  witnesses  have 
stated;  nor  docs  it  shew  that  they  never  made  any  valua« 
tion. 

F.  Pollock. — The  defendant  sets  up  thb  valuation  as  a 
fair  one.  Now,  it  is  competent  to  me  to  shew,  that  it  is 
not  so;  for,  in  the  year  1829,  the  defendant  was  setting 
up  a  different  valuation. 

Sir  J.  Scarlett, — Suppose  I  had  had  more  surveyors 
here,  I  need  not  have  called  them.  If  my  friend  had  had 
twenty  witnesses  in  attendance  to  prove  any  fact,  he  would 
select  those  that  would  best  prove  his  case,  and  not  call 
the  others ;  and  if  he  had  meant  to  have  relied  on  this  let- 
ter, he  should  have  put  it  in  as  part  of  his  original  case. 

Lord  TcNTERDEN,  C.  J. — I  am  of  opinion,  that  this  is 
not  properly  evidence  in  reply. 

The  evidence  was  rejected. 

Verdict  for  the  plaintiffs. 

F*  Pollock,  and  Andrews,  for  the  plaintiffs. 
Sur  J.  Scarlett,  and  Hutchinson,  for  the  defendant. 
[Attomies^-Hiammond  4*  >^*t  snd  WaUon.^ 

See  the  case  of  Rex  v.  Siimpion,  ante,  Vol.  2,  p.  415. 
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May  lOM. 

If  an  agree- 
mentf  or  other 
written  instru- 
mentf  be  charg- 
ed to  be  part  of 
a  fraud  or  other 
crime,  it  u  im- 
material whe- 
ther it  is  atamp- 
edornoL 

an  indictment, 
charging  the 
defendanti  with 
conspiring  "  to 
cheat  and  de- 
fraud thejuit 
and  lawful  cre- 
ditors of  W.  F." 
(without  any 
further  state- 
ment of  the 
conspiracy,  or 
of  any  overt 
act),  is  bad  as 
being  too  gene- 
ral. 


Rex  r.  Fowle  and  Elliott. 

Conspiracy.  The  ^rst  count  of  the  indictment 
was  a  special  count,  charging  a  conspiracy,  with  overt 
acts;  but  this  count  was  abandoned,  as  some  of  the  prefa- 
tory allegations  of  it  could  not  be  proved.  The  second 
count  charged  that  the  defendants  ''  did  confederate,  com- 
bine, and  conspire,  to  cheat  and  defraud  the  just  and  law- 
ful creditors"  of  the  defendant  Fowle  (a). 

The  counsel  for  the  prosecution  proposed  to  go  on  with 
the  case  upon  this  count. 

Lord  Tenterden,  C.  J. — This  count  appears  to  me 
to  be  much  too  general.  It  does  not  state  what  was  in- 
tended to  be  done,  or  the  persons  to  be  defrauded.  I 
should  be  very  sorry  to  give  effect  to  so  general  a  count 


(a)  This  count  was  in  the  fol- 
lowing form:  ''And  the  Jurors 
aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the 
said  W.  F.  and  M.  B.,  being  such 
e?i1  minded  and  fraudulent  per- 
sons as  aforesaid,  to  wit|  on  &c.,  at 
&c.,  with  force  and  arms,  did  un- 
lawfully confederate,  combine,and 
conspire,  to  cheat  and  defraud  the 
just  and  lawful  creditors  of  the 
said  W.  F.,  to  the  evil  example  of 
all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our 
lord  the  king,  his  crown  and  dig- 
nity." There  were  no  overt  acts 
charged. 

In  the  case  of  Rtx  v.  Eccle$f  1 
Leach,  274,  an  indictment  for 
conspiring,  by  wrongful  and  indi- 
rect meantf  to  impoverish  H.  B., 


and  hinder  him  from  exercising  his 
business  as  a  tailor,  in  JJverpool> 
without  any  overt  act  being  charg- 
ed, was  held  good ;  and  Bulitr,  J., 
siud — "  that  nothing  need  have 
been  stated  about  the  means  to  be 
used,  as  that  was  matter  of  evi- 
dence." In  the  case  of  JRejr  v.Gi^2 
B.  &  A.  204,  the  indictment  chaig- 
ed  the  defendants  with  conspiring 
'<by  (Uvers  false  pretences  and 
subtle  means  and  devices  to  ob- 
tain and  acquire  to  themselves,  of 
and  from  P.  D.  and  G.  D.,  divers 
large  sums  of  money,  of  the  re- 
spective monies  of  the  said  P.  D. 
and  G.  D.,  and  to  cheat  and  de- 
fraud them  respectively  thereof-^ 
This  was  objected  to  as  being  too 
general,  but  ^vas  held  good. 
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as  this.  HoweYer,  I  will  not  stop  the  case  upon  this  point, 
for  if  I  were  to  direct  an  acquittal,  and  this  count  should 
turn  out  to  be  good,  the  defendants  might  plead  auirefois 
acquit* 

The  case  proceeded.  The  counsel  for  the  prosecution 
had  opened  that  a  part  of  the  intended  fraud  was  the  set- 
ting up  of  a  fraudulent  assignment  of  a  mortgage,  which 
had  not  been  executed  till  long  after  its  date ;  and  with  a 
view  of  shewing  this,  it  was  proposed  to  give  in  evidence 
a  written  agreement  in  the  handwriting  of  the  defendant 
Fowle. 

Tamlinsan,  for  the  defendant  Elliott,  objected  that  this 
agreement  was  not  stamped. 

Lord  TbnterdeNi  C.  J. — If  a  written  instrument  is 
charged  to  be  a  part  of  a  fraud,  or  other  crime,  I  thinki 
as  at  present  advised^  that  it  is  inunaterial  whether  it  is 
stamped  or  not  (i). 

The  defendants  were  acquitted,  because  there 
was  no  evidence  to  go  to  the  Jury  as  to  the 
defendant  Elliott. 

Curwoodf  and  KeUy^  for  the  prosecution. 
Tomlinson^  for  the  defendant  Elliott. 
The  defendant  Fawle,  in  person. 

[AtXorme^—MatanU,  snd  AbboU  4*  Co.'\ 

{b)  See  the  case  of  Vhicent  w.  Cole,  anU,  Vol.  3,  p.  481,  sad  the 
suthoriiies  there  referred  to. 
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COURT  OF  COMMON  PLEAS. 


Third  Sittings  in  London,  in  Easter  Term,  1831. 


BBFORB  MR.   JUSTICE  B08ANQUET. 


May  lOM.  PrESTWICU  V*  MARSHALL. 

The  indom.  ASSUMPSIT  on  a  bill  of  exchange  for  261.  Ss. 
ritd  woaun,   *       The  first  count  of  the  declaration  stated  that  one  Ly- 

im^f^uira/  ^**  BickerstaflF  made  her  certain  bill  of  exchange,  which 

ofabiUofex-  the  defendant  accepted;  and  that  the  said  Lydia,  after- 

cbftngednwn  .«<■.•  *■  e 

by  her  u  bind-  wards,  to  Wit,  &c.,  according  to  the  usage  and  custom  of 
u!d^^'  merchants,  indorsed  the  bill  to  the  plaintrff.  The  second 
Che  interest  la     count  Stated,  that  One  James  Bickerstaff.  by  one  Lydia 

the  bill  to  the  '  ,  ^ 

indorwe  so  as  BickcrstafF,  his  Servant  or  agent  in  that  behalf  duly  aa- 
sue  the  acceptor,  thorized,  made  bis  certain  bill  of  exchange,  which  (he 

defendant  accepted ;  and  that  the  said  James  afterwards, 
to  wit,  on  &c.,  at  &c.,  by  the  said  Lydia,  his  servant  or 
agent  in  that  behalf  duly  authorized,  according  to  the 
usage  &c.|  indorsed  the  bill  to  the  plaintiff. 

It  appeared  that  Lydia  Bickerstaff  was  a  married  lady, 
who  kept  a  ladies*  boarding  school,  and  that  the  bill  in 
question  was  given  in  payment  for  the  education  of  the  de- 
fendant's daughter.  The  body  of  the  bill  was  in  the 
handwriting  of  Mr.  Bickerstaff,  the  husband,  but  the  sig* 
nature  was  that  of  Mrs.  Bickerstaff,  and  the  indorsement 
also.  It  was  proved,  that  Mrs.  Bickerstaff  acted  by  her 
husband's  authority ;  and  that,  on  a  former  occasion,  the 
defendant  himself  had  said,  when  a  bill  was  proposed  as 
payment  for  a  previous  year,  that  it  must  be  drawn  by 
Mrs.  B.,  as  it  would  not  answer  if  it  was  drawn  by  her 
husband.  This  former  bill  the  defendant  had  paid.  The 
present  bill,  with  two  others,  was  discounted  for  Mr.  Bick- 
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erstaff  by  the  plaintiffs,  and  passed  by  them  to  Messrs.  IBdI. 

liorkin  &  Pearson,  without  indorsement,  and  received  prebtwich 
back  from  Messrs.  L.  &  P. 


•Marshall. 


Andrews,  Serjt.,  for  the  plaintiffs,  relied  on  Coates  v. 
Davies  (a),  as  an  authority  in  their  favour. 

Cro$Sf  Seijt.,  for  the  defendant,  contended  that  he  was 
not  liable  to  pay  this  bill  to  the  indorsement  of  Mrs.  Bick* 
erstaff,  as,  by  sending  his  daughter  to  the  school,  he  be- 
came the  debtor  of  Mr.  Bickerstaff ;  and  the  debt  would 
not  be  extbguished  by  the  bill  of  exchange,  without  an 
indorsement  by  him.    He  relied  on  Barlow  v.  Bishop  (&)• 

BosANQUET,  J. — I  certainly  shall  not  stop  the  cause  up- 
on this  objection. 

Cross,  Serjt.,  then  addressed  the  Jury,  and  contended, 
that,  from  the  circumstance  of  the  bilTs  not  being  indors- 
ed, either  by  Mr.  Bickerstaff  to  the  plaintiflfs,  or  by  them 
to  Messrs.  Lorkin  &  Pearson,  it  was  evident  that  it  was 
not  passed  bond  fide,  but  on  an  understanding  that  the 
plaintiffs  were  to  be  trustees  for  Mr.  Bickerstaff,  and,  if 


(a)  I  Camp.  485.  That  case  de- 
cides, that  if  a  promissory  note  is 
made  payable  to  a  married  wo- 
man, and  she  indorses  it  for  value 
in  her  own  name,  and  the  maker 
afterwards  promises  to  pay  it;  ip 
an  action  agabst  him  by  the  in- 
dorsee, it  will  be  presumed  that 
the  nominal  payee  had  authority 
from  her  husband  to  indorse  the 
note  in  that  form,  and  the  indorse- 
ment will  be  conndered  as  vesdng 
a  legal  title  to  the  note  in  the 
pluntiff. 

(6)  3  Esp.  266,  and  1  East,  432. 
In  this  case,  it  was  held,  that  al- 


though a  note  was  ^ven  to  a  mar- 
ried woman,  knowing  her  to  be 
such;  iirith  intent  that  she  should 
indorse  it  to  the  plaintiff,  in  pay- 
ment of  a  debt  which  she  owed 
lum  (in  the  course  of  carrying  on 
a  trade  in  her  own  name  with  the 
consent  of  her  husband)  yet  the 
property  in  die  note  vested  in  the 
husband  by  the  delivery  to  the 
wife,  and  no  interest  passed  by 
her  indorsement  to  the  plaintiff; 
neither  could  the  pliuntiff  recover 
upon  the  money  counts  under 
such  circumstances. 
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80,  there  was  an  answer  to  the  action,  as  Mr.  Bickerstaff 
PEBfTwicB     could  not  have  sued  on  the  bill,  because  the  defendant*! 
daughter  had  not  been  properly  treated  at  the  schooL 


V. 

Marshall. 


Evidence  was  about  to  be  produced  in  support  of  this 
statementi  as  to  the  young  lady's  treatment,  when — 

Andrews,  Serjt.,  objected,  that  the  plaintiffs  were  clearly 
bandjide  holders  of  the  bill,  and  such  evidence  was  there- 
fore not  admissible. 

BosANQUET,  J.,  said,  it  was  for  the  Jury  to  say,  whether 
they  were  bondjlde  holders;  and,  if  they  were  not,  the 
evidence  must  be  received. 

The  Jury  said,  that  they  were  satisfied  that  the  plain- 
tiffs were  bandjide  holders. 

Cross,  Serjt,  then  requested  that  his  Lordship  would 
give  him  leave  to  move  for  a  nonsuit  on  the  question  of 
law,  as  to  the  effect  of  the  wife's  indorsement. 

BosANQUET,  J. — I  shall  not  give  you  leave  to  move.  I 
will  give  you  my  opinion  upon  the  question  here.  The 
wife's  indorsement,  if  approved  by  ike  husband,  is  binding 
upon  him ;  and  it  is  positively  proved  in  this  case,  that  the 
husband  assented  to  the  act  of  the  wife.  I  am  of  opinion, 
that  the  plaintiffb  are  entitled  to  a  verdict. 

Verdict  for  the  plaintiffs. 

Andrews,  Serjt.,  and  Chambers,  for  the  plaintiffs. 
Cross,  Serjt.i  and  Shee,  for  the  defendant. 
[AttornleB — Rot/ton  if  M,,  and  Vincent,'] 


TRINITY  TERM,  I  WILL.  IV. 

COURT  OF  KING'S  BENCH. 

First  Sittings  at  Westminster,  in  Trinity  Term, 

1831. 

BEFORE  MR    JUSTICE  PATTESON. 


WhITTINGHAM  v.  BlOXHAM.  Moy  26th. 

Case  for  negligent  driving.     The, first  count  of  the  de-  ifone.  being  the 

claration  stated^  that,  on  the  16th  of  November,  1830,  th^  wTd  goodtVa!^ 

plaintiff  was  "  lawfully  possessed  of  certain  goods  and  JhUshora^^fai 

chattels  (enumerating  a  number  of  plates,  dbhes,  glasses,  his  own  name, 

&c.)  in  the  care  and  custody  of  one  limothy  l^oley,    and  poseofthegoodi 

that  the  defendant  was   possessed  of  a  hackney  coach,  |||^j^^  p^||^  ^f 

which  his  servant  so  neirliffently  drove,  that  the  coach  and  these  goods  be 

®   ®        ^  destroyed  by  the 

horses  ran  against  the  plaintifTs  servant,  whereby  the  negligent  dnv- 

goods  were  broken  to  pieces.    A  second  count  stated  the  nfn  of  a^uie 

goods  to  be  in  the  possession  of  the  plaintiff;  and  there  J***^"\n^ 

was  a  ikird  count,  stating  the  goods  to  have  been  in  the  them ;  a.  has 

plaintiff's  possession,  and  that  the  defendant  drove  the  property  in 

coach.     Plea-Not  guilty.  STeSS^Sm 

For  the  plaintiff,  Timothy  Foley  was  called ;  he  stated,  ^  m»5ntain  an 

that  the  plaintiff  kept  a  shop  in  Holborn,  and  that  he,  be«  case  against  B. 

ing  his  servant,  had  carried  the  goods  in  question,  con-  farOkeiL^^t 

sisting  of  plates,  glasses,  &c.  of  the  value  of  about  6/.,  to  J^^^.^ 

Butchers'  Hall,  but  that,  as  he  was  returning  with  them  coach, the  plain- 

from  Butchers'  Hall,  along  Cheapside,  on  the  16th  of  No-  denceVf^Ae 

vember,  the  defendant's  hackney  coach  drove  against  him,  g^^  ^T^I^ 

whereby  the  goods  were  broken  and  destroyed.    In  his  ponession  of  his 

cross-examination,  he  was  asked  if  he  did  not  know  Mr.  witness  wbo 

Phillips,  and  whether  he  did  not  know  that  the  plaintiff  ^\^^^^ 

was  only  a  servant  of  Mr.  Phillips  at  a  weekly  salary.  Tj* .»  ^  ®^ 

The  defence  was,  that  the  shop  in  Holborn  belonged  to  goods  to  be  the 

property  of  P., 
and  the  defend- 
ant called  witnesses  to  prove  them  the  property  orTr.-^SembU,  that  P.  may  be  called  as  a  witness 
in  reply  to  prove  that  the  goods  were  not  his. 

VOL.  IV.  R  R 
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a  person  named  Phillips^  who  also  carried  on  business 
Whittinoham  ^"  Newport  Street;  and  that  the  plaintiff,  who  managed 
^'  the  shop  in  Holbom,  was  only  his  servant,  at  a  salary  of 

2L  per  week.  It  appeared,  that,  on  the  16th  of  NoTember, 
the  words  "  The  London  Earthenware  Company**  were 
painted  over  the  shop  door,  and  not  the  plaintiff^*s  name. 

Sir  «/•  Scarleitf  for  the  plaintiff,  wished  to  call  Mr. 
Phillips  as  a  witness  in  reply. 

Kelly t  for  the  defendant. — I  submit  that  he  is  not  a 
witness  in  reply.  The  plaintiff  was  bound  to  shew  the 
goods  to  be  his,  and  I  have  cross-examined  as  to  Mr.  Phil- 
lips being  the  owner  of  these  goods. 

Sir  J.  Scarlett* — I  mean  to  contradict  the  defendant's 
case.  His  case  is,  that  the  goods  belonged  to  Mr.  Phil- 
lips. I  call  Mr.  Phillips  to  contradict  that  statement,  and 
to  shew  that  they  did  not  belong  to  him.  If  a  defendant 
make  a  specific  case,  the  plaintiff  may  always  answer  that. 
In  the  case  of  a  bill  of  exchange,  where  the  defence  is, 
that  it  was  an  accommodation  bill,  nothing  is  more  common 
than  for  the  plaintiff  to  go  into  evidence  in  reply,  \o  aheir 
a  consideration. 

Hutchinson,  on  the  same  side. — ^This  would  hardly 
have  been  evidence  in  the  first  instance.  It  is  a  nega- 
tive: it  is  shewing  that  the  goods  are  not  the  property  of 
PhilKps. 

Kelly. — I  would  put  this  case :  if,  in  an  action  on  a 
bill  of  exchange,  the  handwriting  of  the  defendant  was 
proved  by  one  witness ;  and  I  called  ten  witnesses  to  prore 
that  it  was  not  the  defendant's  handwriting,  could  the 
plaintiff  go  into  fresh  evidence  of  the  handwriting?  Now, 
in  the  present  case,  the  plaintiff  has  attempted  to  prove 
these  goods  to  be  his  property.    I  cross^xamined  to  that 
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point,  and  I  disprove  it  by  my  evidence;  I  therefore  sub-        l^i* 
mit,  that  the  plaintiff  cannot  give  further  evidence  on  this  whittinoham 
point. 


v. 

Bloxham. 


Mr.  Justice  PATT£S0N«r7-^The  matter  they  mean  on  the 
part  of  the  plaintiff  to  disprove  is,  that  thede  goods  were 
the  property  of  Phillips,  and  not  to  shew  that  they  were 
the  property  of  the  plaintiff.  In  the  case  of  Rawe  v. 
Brenion  (a),  a  point  of  this  kind  arose,  and  there  the 
Judges,  after  some  hesitation,  allowed  the  evidence  to 
be  given.  I  shall  receive  the  evidence,  but  Mr.  Kelly 
may  move  it. 

Mr.  Phillips  was  called.  He  stated,  that  the  plamtiff 
was  in  fact  the  owner  of  the  goods,  and  that  the  plaintiff 
bought  goods  of  him  to  sell  at  the  shop  in  Holborn ;  but 
that  the  plaintiff  sent  him  the  proceeds  of  the  goods  sold 
there,  and  drew  21.  a  week,  because  he  (Mr.  P.)  did 
not  wish  to  excite  envy  in  the  minds  of  the  other  persons 
whom  he  employed. 

Sir  J.  Scarlett,  in  reply,  contended,  that,  even  ad- 
nutting  that  Mr.  Phillips  was  the  real  owner  of  the  goods, 
yet,  if  the  plaintiff  was  ostensibly  the  owner,  and  was  al- 
lowed by  Phillips  to  sell  and  dispose  of  them,  that  would 
give  him  such  a  qualified  property  in  them  as  would  enable 
him  to  maintain  this  action. 

Mr.  Justice  Patteson  (in  summing  up). — If  the  plain- 
tiff was  a  mere  servant  of  Phillips,  the  defendant  will  be 
entitled  to  the  verdict ;  but  if  the  goods  were  really  the 
property  of  the  plaintiff,  or  if,  being  the  property  of  Phil- 
lips, he  allowed  the  plaintiff,  in  his  own  name,  to  sell  them 
and  do  what  he  pleased  with  them,  in  either  of  those 
cases,  the  plaintiff  will  be  entitled  to  recover,  if  you  are 

• 

(a)  3  M.  &  R.  133,  see  the  case  of  Knapp  v.  Haskall,  ante,  p.  590. 
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Reoulje 
Geweraleil 

Notice  of  bail. 


Affidavit  to  ac< 
coni]>any  the 
notice  of  bail. 


2.  And  it  is  further  ordered.  That  every  nodce  of  bail 
shall,  in  addition  to  the  descriptions  of  the  bail,  mention 
the  street  or  place,  and  number  (if  any),  where  each  of  tbe 
bail  resides,  and  all  the  streets  or  places,  and  numbers  (if 
any),  in  which  each  of  them  has  been  resident  at  any  time 
within  the  last  six  months  and  whether  he  is  a  house- 
keeper or  freeholder. 

S.  And  it  is  further  ordered.  That,  if  the  notice  of  bail 
shall  be  accompanied  by  an  affidavit  of  each  of  the  bail,  ac- 
cording to  the  form  hereto  subjoined,  and  if  the  plaintiff 
afterwards  except  to  such  bail,  he  shall,  if  such  bail  are 
allowed,  pay  the  costs  of  justification,  and,  if  such  bail  are 
rejected,  the  defendants  shall  pay  the  costs  of  oppositioji| 
unless  the  Court  or  a  Judge  thereof  shall  otherwise  order. 


Eicepting  to 
baiL 


4.  And  it  is  further  ordered.  That,  if  the  plaintiff  shaD 
not  give  one  day*s  notice  of  exception  to  the  bail  by  whom 
such  affidavit  shall  have  been  made,  the  recognizanoe  of 
such  bail  may  be  taken  out  of  Court  without  other  justifi- 
cation than  such  affidavit. 


Changiing  baiL  5.  And  it  is  further  ordered.  That  the  bail  of  whom  no- 
tice shall  be  given,  shall  not  be  changed  without  Iea?e  of 
the  Court,  or  a  Judge. 

Declaration  and      &  And  it  is  further  ordered,  Thati  with  every  declan* 
paper  to  accom-  ^^^^  j^  delivered,  or  with  the  notice  of  dedaration,  if  fiW» 


By  tbe  sccood  rtde,  the  rc«klea- 
ces  of  the  bail  for  tbe  last  six 
months  are  to  be  spedfied  in  the 
notice  of  bail»  and  also  whether 
they  are  houiekeepera  or  free- 
holden*  wUch  will  save  a  great 
deal  of  trouble;  but  the  moat  im- 
portant change  will  be  produced 
by  the   third  and  fourth  rules, 


wUch  will  have  the  efleet,  io 
moit  cases,  of  saviuf  Ihe  bail  tbe 
trouble  and  annojaoce  of  atttp^ 
ing  to  juadff ,  if  a  proper  afid»fi« 
in  the  form  prescribed  (p.  ^)'^ 
companies  the  aotioeof  baU^  ^ 
cause,  if  the  opposite  party  <»»- 

pela  them  to  appear  to  j^^*  ^* 
is  at  the  risk  of  pa^jthccorts. 
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contaiBiDg  counts  in  indebitatus  assumpsit,  or  debt  on      Regula 

Generaleb. 


simple  contract,  the  plaintiff  shall  deliver  full  particulars 
of  his  demand  under  those  counts,  where  such  particulars 
can  be  comprised  within  three  folios;  and  where  the  same 
cannot  be  comprised  within  three  folios,  he  shall  deliver 
such  a  statement  of  the  nature  of  his  claim,  and  the  amount 
of  the  sum  or  balance  which  he  claims  to  be  due,  as  may 
be  comprised  within  that  number  of  folios.  And,  to  se* 
cure  the  delivery  of  particulars  in  all  such  cases,  it  is  fur- 
ther ORDERED,  that,  if  any  d^clfpration  or  notice  shall  be 
delivered  without  such  particulars,  or  such  statement  as 
aforesaid,  and  a  Judge  shall  afterwards  order  a  delivery  of 
particulars,  the  plaintiff  shall  not  be  allowed  any  costs  in 
respect  of  any  summons  for  the  purpose  of  obtaining  such 
order,  or  of  the  particulars  he  may  afterwards  deliver. 
And  that  a  copy  of  the  particulars  of  the  demand,  and  al-* 
so  particulars  (if  any)  of  the  defendant's  setoff,  shall  be 
annexed  by  the  plaintiff's  attorney  to  every  record,  at  the 
time  it  is  entered  with  the  Judge's  Marshal  (c). 

7.  And  it  is  ftirther  ordered.  That,  upon  every  declara-  T'*"*  of  piead- 
tion  delivered  or  filed  on  or  before  the  last  day  of  any 

term,  the  defendant,  whether  in  or  out  of  any  prison,  shall 
be  compellable  to  plead  as  of  such  term,  without  being  en- 
titled to  any  imparlance  ((/). 

8.  And  it  is  further  ordered.  That  no  judgment  of  non  ^*^"  ^^' 
pros  shall  be  signed  for  want  of  a  declaration,  replication, 

or  other  subsequent  pleading,  until  four  days  next  after  a 
demand  thereof  shall  have  been  made,  in  writing,  upon  the 
plaintiff,  his  attorney,  or  agent,  as  the  case  may  be. 

9.  And  it  is  farther  ordered.  That  hereafterit  shall  not  »«""«"•• 

(c)  Aft  the  particular  or  state-  ratheran  abstract  of  the  plaintiflf's 

meiit  to  be  delivered  with  the  de-  claim  than  a  particular, 
claration  must  not  exceed  three         (rf)  See  the  rule  No.  10. 
foliosj  it  will  in  many  cases  be 
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Notice  of  bdl. 


2.  And  it  is  further  ordered.  That  every  notice  of  bail 
shall,  in  addition  to  the  descriptions  of  the  bail,  mention 
the  street  or  place,  and  number  (if  any),  where  each  of  the 
bail  resides,  and  all  the  streets  or  places,  and  numbers  (if 
any),  in  which  each  of  them  has  been  resident  at  any  time 
within  the  last  six  months  and  whether  he  is  a  house- 
keeper or  freeholder. 


Affidavit  to  ac* 
company  the 
notice  of  bail. 


S.  And  it  is  further  ordered.  That,  if  the  notice  of  bail 
shall  be  accompanied  by  an  affidavit  of  each  of  the  bail,  ac- 
cording to  the  form  hereto  subjoined,  and  if  the  plaintiff 
afterwards  except  to  such  bail,  he  shall,  if  such  bail  are 
allowed,  pay  the  costs  of  justification,  and,  if  such  bail  are 
rejected,  the  defendants  shall  pay  the  costs  of  opposition, 
unless  the  Court  or  a  Judge  thereof  shall  otherwise  order. 


Eicepting  to 
bail. 


4.  And  it  is  further  ordered.  That,  if  the  plaintiff*  shall 
not  give  one  day*8  notice  of  exception  to  the  bail  by  whom 
such  affidavit  shall  have  been  made,  the  recognizance  of 
such  bail  may  be  taken  out  of  Court  without  other  justifi- 
cation than  such  affidavit. 


Ciiansing  baiL 


5.  And  it  is  further  ordered.  That  the  bail  of  whom  no- 
tice shall  be  given,  shall  not  be  changed  without  leave  of 
the  Court,  or  a  Judge. 


Declaration  and       6»  And  it  is  further  ordered,  Thati  with  every  declara- 
pany  it?  *^^™'  tion,  if  delivered,  or  with  the  notice  of  declaration,  if  filed, 


By  the  second  rule,  the  residen- 
ces of  the  bail  for  the  last  six 
months  are  to  be  spedfied  in  the 
notice  of  bail»  and  also  whether 
they  are  housekeepers  or  free- 
holders* wluch  will  save  a  great 
deal  of  trouble;  but  the  most  im- 
portant change  will  be  produced 
by  the   third  and  fourth  rules, 


which  will  have  the  effect,  in 
most  cases,  of  eaviuf  the  bwl  the 
trouble  and  annoyance  of  attend- 
ing to  jusdfy,  if  a  proper  affidavit 
in  the  form  prescribed  (p.  606)  ac- 
companies the  notice  of  bail,  be* 
cau8e>  if  the  opposite  party  copt- 
pels  them  to  appear  to  justify,  it 
is  at  the  risk  of  paying  the  costs. 


'  uf  the  statute  of  limitations,  set-oET, 
Icfendant,  discharge  under  an  insolvent  - 
■■•'travit,  plene  adminislravit  prater,  in- 
-  'Mre,  or  any  tvo  or  more  of  such  pleas 
■■  together;  but,  In  all  such  cases,  a  rule 
II])  by  the  proper  officer,  upon  the  produc- 
^Tossment  of  the  pleas,  or  a  draft  or  copy 


Hilirr  ordered,  That  these  rules  shall  TinwofUiMe 
iTist  day  of  next  Michaelmas  Term,  ex-  feet 
die  service  of  declarations  in  ejectment, 
c-ttlxt  from  the  35th  day  of  October 


|-|'.i(|]EK, 
\.  C.  TlUDAL, 
I.VNDlILttsr, 
■  I.  BAVLtY, 
A.   I».VI1K, 
.1.   LiTTLEDALE, 

S.  Gaskleb, 


J.  Vauchan, 
J.  Parke, 

W.  BOLLAND, 

J.  B.  Bosahqubt, 
W.  E.  Taunton, 
E.  H.  Aldkrson. 
J.  Patteson. 


Rtoul'l  be  (ibsLTvcil,  that 
il  aflecl  file  f^n- 
hleug,  wliicli  is  R'c[iiiretl  at 
btn,  but  niL'relythe  mnvitig 
pd  si^veral  iimltcrb,  or  to 
Ireteral  nvimrics  or  cogm- 
It  is  much  to  bt  regret- 
hli3t  the  aignuturc  uf  cuuhkI 
I'lvQcliiigs  is  not  coiisiik'red  (u 


110  doubt  it  originally  wu  iiiteDde<i 
to  be)  M  a  tort  of  certificate  by 
luiii  that  the  pleas  are  such  aa  ought 
to  be  put  oil  the  record.  At  pre- 
KDl,  the  Bijpiiag  of  pleadiiigi  is 
mere  matter  of  form,  and  tbe 
couDiel  who  dgw  tiiein  genertlly 
knows  nothing  of  the  caae. 


i 
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be  necessary  to  issue  more  than  two  summonses  for  attend^ 
ance  before  a  Judge,  upon  tJie  same  matter;  and  the  party 
taking  out  such  summonses  shall  be  entitled  to  an  order  on 
the  return  of  the  second  summons,  unless  cause  is  shewn 
to  the  contrary. 


Declaring  de 
hent  eue. 


10.  And  it  is  further  ordered,  That  no  declaration  de 
bene  esse  shall  be  delivered  until  the  expiration  of  six  days 
from  the  service  of  the  process,  in  the  case  of  process 
which  is  not  bailable,  or  until  the  expiration  of  six  days 
from  the  time  of  the  arrest,  in  case  of  bailable  process ; 
and  such  six  days  shall  be  reckoned  inclusive  of  the  day 
of  such  service  or  arrest  (e). 


Ejectment. 


11.  And  it  is  further  ordered.  That  declarations  in 
ejectment  may  be  served  before  the  first  day  of  any  term, 
and  thereupon  the  plaintiff  shall  be  entitled  to  judgment 
against  the  casual  ejector,  in  like  manner  as  upon  declara- 
tions served  before  the  essoign,  or  first  general  return* 
day. 


Taxation  of 
costs. 


12.  And  it  is  further  ordered,  That,  before  taxation  of 
costs,  one  day's  notice  shall  be  given  to  the  opposite 
party. 


Pleading  seve- 
ral matters. 


13.  And  it  is  further  ordered.  That  no  rule  to  shew 
cause,  or  motion,  shall  be  required,  in  order  to  obtain 
a  rule  to  plead  several  matters,  or  to  make  several  avow- 
ries or  cognizances ;  but  that  such  rules  shall  be  drawn  up 
upon  a  Judge's  order,  to  be  made  upon  a  summons,  ac- 
companied by  a  short  al)stract  or  statement  of  the  intend-* 
ed  pleas,  avowries,  or  cognizances.  Provided,  That  no 
summons  or  order  shall  be  necessary  in  the  following 
cases,  that  is  to  say,  where  the  plea  of  non  assumpsit,  or 
nil  debet,  or  non  detinet,  with  or  without  a  plea  of  tender 


{e)  See  the  rule  No.  7* 
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as  to  party  a  plea  of  the  statute  of  limitations,  set-offi 
bankruptcy  of  the  defendant)  discharge  under  an  insolvent 
acty  plene  adminUtravU,  plene  adminisiravit  prater,  in- 
fancy, and  coTerturCi  or  any  two  or  more  of  such  pleas 
shall  be  pleaded  together ;  but,  in  all  such  cases,  a  rule 
shall  be  drawn  up  by  the  proper  officer,  upon  the  produc- 
tion of  the  engrossment  of  the  pleas,  or  a  draft  or  copy 
thereof  (/). 


Reguljc 
Gbnrralbs. 


14.  And  it  is  further  ordered,  That  these  rules  shall  TimeofUiMe 
take  effect  on  the  first  day  of  next  Michaelmas  Term,  ex-  feet 
cept  the  rule  as  to  the  service  of  declarations  in  ejectment, 
which  shall  take  effect  from  the  S5th  day  of  October 
next. 


Tbnterden, 

N.  C.  TiNDAL, 

Lyndmurst, 
J.  Baylby, 
J.  A.  Park, 

J.  LiTTLBDALE, 

S»  Gasblbe, 


J.  Vaughakt, 
J.  Parke, 

W.  BOLLAND, 

J.  B.  BOSANQUET, 

W.  E.  Taunton, 
E.  H.  Aldbrson. 
J.  Patteson. 


(/)  It  should  be  observed^  that 
this  rule  does  not  affect  the  ngn-^ 
ing  of  pleas,  which  is  required  a9 
heretofore,  but  merely  the  moving 
to  plead  several  matters^  or  to 
make  several  avowries  or  cogni* 
sauces.  It  is  much  to  be  regret- 
ted that  the  signature  of  counsel 
to  pleadings  is  not  considered  (as 


no  doubt  it  originally  was  intended 
to  be)  as  a  sort  of  certificate  by 
him  that  the  pleas  are  such  as  ought 
to  be  put  <m  the  record.  At  pre- 
sent, the  signing  of  pleadings  is 
mere  matter  of  form,  and  the 
counsel  who  signs  them  generally 
knows  nothing  of  the  case. 
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Fomh  of  Affidavit  to  accompany  a  Notice  of  Bail, 


IN  THE 

BETWEEN,  &C. 

A.  B.,  one  of  the  bail  for  the  above-named  defendant, 
maketh  oath  and  saith,  that  he  is  a  housekeeper  [or free- 
holder y  09  the  case  may  be]  residing  at  [describing  parti* 
cularly  the  street  or  place,  and  number,  ff  any] ;  that  he  is 
possessed  of  property  to  the  amount  of  £  [ike 

amount  required  by  the  practice  of  the  Courts]  over  and 
above  all  his  just  debts;  [if  bail  in  any  other  custion,  add 
"  and  every  other  sum  for  which  he  is  now  bail ;"]  that  be 
is  not  bail  for  any  defendant  except  in  this  action  [or  if 
bail  in  any  other  action  or  actions  add  '^  except  for  C»  D., 
at  the  .suit  of  £•  F.,  in  the  Court  of  ,  in  the 

sum  of  £  .  ;  for  G.  H.,  at  the  suit  of  I.  K.,  in  the 

Court  of  ,  in  the  sum  of  £  ;**  sped- 

fying  the  several  actions,  with  the  Courts  in  which  they  are 
brought,  and  the  sums  in  which  the  deponent  is  bail];  that 
the  deponent's  property,  to  the  amount  of  the  said  sum  of 
£  ,  [and  if  bail  in  any  other  action  or  actions  "  of 

all  other  sums  for  which  he  is  now  bail  as  aforesaidy'^  con- 
sists  of  [here  specify  the  nature  and  value  of  the  property, 
in  respect  qf  which  the  bail  proposes  to  justly,  asfol- 
lows  c^^Biock  in  trade,  in  his  business  of  carried 

on  by  him  at  ,  of  the  value  of  £  ;  of  good 

book  debts  owing  to  him  to  the  amount  of  £  ;  of 

furniture  in  his  house  at  ,  of  the  value  of 

£  ;  of  a  freehold  or  leasehold  farm  (g),  of  the  value 

of  £  i  situate  at  ,  occupied  by  , 

(g)  The  words  "  freehold  or      above  in  the  copy  of  these  rules 
leasehold  farm"  arc  printed  as      pubtished  at  the  Rule  Office  of 
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or  of  a  d  welling*hou8e  of  the  value  of  £     .      .     ,  situate        Foum. 
at  ,  occupied  by         .  ^  or  of  other 

property^  particularifsing  each  description  of  property^ 
with  the  value  thefeof]\  and  that  the  deponent  hath  for  the 
last  six  months  resided  at  [describing  the 

place  or  places  of  such  residence^ 

Sworn,  &c. 


REGULA  GENERALIS  (A). 


[Trinity  Term,  1  Wil.  4,  1831.] 

tV  HERE  AS  declarations  in  actions  upon  bills  of  ex-  Of  declaring  on 
changCi  promissory  notes,  and  the  counts,  usually  called  ^nd  promiMoin^ 
the  common  counts,  occasion  unnecessary  expense  to  par-  «<>*««,  and  of  the 

•^         *^  *  common  counU. 

ties,  by  reason  of  their  length,  and  the  same  may  be  drawn 
in  a  more  concise  form:  Now,  for  the  prevention  of  such 
expense.  It  is  ordered.  That,  if  any  declaration  in  assump- 
sit,  hereafter  filed  or  delivered,  and  to  which  the  plaintiff 
shall  not  be  entitled  to  a  plea  as  of  this  term,  being  for  any 
of  the  demands  mentioned  in  the  schedule  of  forms  and  di- 
rections annexed  to  this  order,  or  demands  of  a  like  na- 
ture, shall  exceed  in  length  such  of  the  said  forms  set  forth 
or  directed  in  the  said  schedule,  as  may  be  applicable  to  . 
the  case;  or,  if  any  declaration  in  debt  to  be  so  filed  or 
dehvered  for  similar  causes  of  action,  and  for  which  the 
action  of  assumpsit  would  lie,  shall  exceed  such  length,  no 
costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if  he  (^o*u. 
succeeds  in  the  cause ;  and  such  costs  of  the  excess  as  have 
been  incurred  by  the  defendant,  shall  be  taxed  and  allow- 

the  Court  of  Kind's  Bench;  but  native. 

it  seems,  that,  if  the  person  had         (k)  This  rule  applies  to  the 

a  farm,  he  ought  to  specify  wbe-  Courts  of  King's  Bench,  Common 

ther  it  was  freehold  or  leasehold.  Pleas,  and  Exchequer. 

and   not   state   it  in  the  alter- 
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Rkoula       ed  to  the  defendant,  and  be  deducted  from  the  costs  al- 

—  lowed  to  the  plaintiff.    And  it  is  further  oRDSREDt 

That,  on  the  taxation  of  costs  as  between  attorney  and 
client,  no  costs  shall  be  allowed  to  the  attorney  in  respect 
of  any  such  excess  of  length ;  and  in  case  any  costs  shall  be 
payable  by  the  plaintiff  to  the  defendant,  on  account  of 
such  excess,  the  amount  thereof  shall  be  deducted  firom 
the  amount  of  the  attorney's  bill  (i). 

Tenterden,  J.  Vauohan, 

N.  C.  Tindal,  J.  Parke, 

Lyndhurst,  W.  Boll  and, 

J.  Bayley,  J.  B.  Bosanquet, 

J.  A.  Park,  W.  E.  Taunton, 

J.  Littledale,  £•  H.  AldbrsoN) 

S.  Garelbe,  J.  Patteson. 


Schedule  of  Farms  and  Directions. 


Count  on  a  pro-       FoR  THAT  WHEREAS  the  defendant,  on  the  day  of 

acp^Dauhemak-  *  in  the  year  of  our  Lord  ,  at  London  [or,  tfi 

fndower^M  the  '*^  couniff  of  ],  made  his  protnissorynote  in  writing, 

ciM  may  bt.  and  delivered  the  same  to  the  plaintiff,  and  thereby  pro- 
mised to  pay  to  the  plaintiff  £  ,  days  \wekM  or 
mo^hs\  after  the  date  thereof,  [or  as  the  fact  may  £e], 
which  period  has  now  elapsed  [or^  if  the  note  be  payable 

■  * 

(i)  The  effect  of  this  rule  is,  pears  by  the  directions  given  at 

that,  if  counts  on  bills  or  notes,  p.  613,  that  these  forms  are  !»• 

goods  sold,  &c.,  shall  be  lon<(er  tended  to  be  applied  mutatis  mu- 

tlian  those  given  in  the  schedule,  tandis  to  bills  or  notes  payable  at 

the  attorney  will  have  to  pay  the  sight,  and  also  t4)  foreign  bills, 
costs  occasioned  thereby.    It  ap- 
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to  A.  JS.],  and  then  and  there  delivered  the  same  to  A.  B.f  FoRMa. 
and  thereby  promised  to  pay  to  the  said  A*  B*,  or  order » 
£  ,  days  [weeks  or  months]  after  the  date  thereof, 
[or  as  the  fact  may  be^^  which  period  has  now  elapsed;  and 
the  said  A.  B.  then  and  there  indorsed  the  same  to  the 
plaintiff,  whereof  the  defendant  then  and  there  had  notice, 
and  then  and  there,  in  consideration  of  the  premises,  pro- 
mised to  pay  the  amount  of  the  said  note  to  the  plaintiff, 
according  to  the  tenor  and  effect  thereof. 

Whereas  one  C.  /).,  on  the  day  of  ,  in  the  Cottnton  a  pr^ 

year  of  our  Lord  ,  at  London  [or,  in  the  county  of.  agXiu  pty^ 

],  made  his  prombsory  note  in  writing,  and  thereby  ^^  *"  indonce. 
promised  to  pay  the  defendant,  or  order,  £  ,  days 
[toeeks  or  months']  after  the  date  thereof  [or  as  the  fact 
may  be]f  which  period  has  now  elapsed ;  and  the  defend- 
ant then  and  there  indorsed  the  same  to  the  plaintiff  [or, 
and  the  defendant  then  and  there  indorsed  the  same  to  X. 
F.,  and  the  said  X.  Y.  then  and  there  indorsed  the  same  to 
the  plaintiff  ]f  and  the  said  C  D.  did  not  pay  the  amount 
thereof,  although  the  same  was  there  presented  to  him  on 
the  day  when  it  became  due ;  of  all  which  the  defendant 
then  and  there  had  due  notice. 

Whereas  one  C  Z).,  on  ,  at  London  [or,  in  the  Count  on  a  pm- 

county  of  ],  made  his  promissory  note  in  writing,  and  ^J^j^iUdoner 
thereby  promised  to  pay  X  F.,  or  order>  £  ,  days  ^y  i"**®"^ 
[fceeks  or  months],  after  the  date  thereof  [or  as  the  fact 
may  be],  which  period  has  now  elapsed,  and  then  and 
there  delivered  the  said  note  to  the  said  X.  Y.,  and  the 
said  X  y.  then  and  there  indorsed  the  same  to  the  de- 
fendant, and  the  defendant  then  and  there  indorsed  the 
same  to  the  plaintiff,  [or,  and  the  defendant  then  and  there 
indorsed  the  same  to  Q.  i2.,  and  the  said  Q»  22.  then  and 
there  indorsed  the  same  to  the  plaintiff^,  and  the  said  C 
/>•  did  not  pay  the  amount  thereof,  although  the  same  was 
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1831.        satisfied  that  the  accident  arose  from  the  negligence  of  the 
Whittinoham  defendant's  servant.     You  will,  therefore,  say  whether 
ff.  these  goods  were  the  property  of  the  plaintiff;  and  if  you 

do  not  think  that  they  were  the  plaintiff's  absolute  pro- 
perty, as  between  him  and  Phillips,  you  will  then  consider 
whether  the  plaintiff  was  allowed  by  Phillips  to  deal  with 
these  goods  as  his  own,  and  whether  Phillips  had  given 
him  a  power  of  disposing  of  them ;  for,  if  so,  I  think  that 
that  would  be  a  suflScient  property  in  the  plaintiff  to  en- 
able him  to  maintain  this  action. 

Verdict  for  the  defendant.  The  foreman  of  the 
Jury  adding,  ''  we  think  the  plaintiff  had 
no  property  in  the  yrares,  and  on  that  ground 
we  find  for  the  defendant.** 

Sir  J.  Scarleiif  and  Hutchinson^  for  the  plaintiff. 
Kelly ^  and  R.  Matthews^  for  the  defendant. 

[Attomies— C.  LtwU,  and  Newton  4*  Herbert, "] 


Huiehinsan  afterwards  moved  to  set  aside  the  verdict, 
as  being  against  the  direction  of  the  learned  Judge  in 
point  of  law.  But  the  Court  refused  a  rule,  as  the  amount 
claimed  was  under  SOL 


PROMOTIONS. 

In  Easter  Term,  W.  Walton,  Esq.,  Barrister  at  Law,  was 
appointed  one  of  his  Majesty's  Coun&el  learned  in  the  Law. 

In  Trinity  Term,  fT.  F.  Boteler,  Esq.,  and  /.  A.  R 
Simpkinson,  Esq.,  Barristers  at  Law,  were  appointed  hit 
Majesty's  Counsel  learned  in  the  Law. 
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REGULiE   GENERALES(a). 


[Trinity  Term,  1  Will.  4,  18S1.] 

1.  It  is  ordered,  that  a  defendant  may  justify  Bmii»  putting! 
bail  at  the  same  time  at  which  they  are  put  in,  upon  giving  ^"  ^^  *  ^^^^' 
four  days*  notice  for  that  purpose,  before  eleven  o'clock  in 
the  morning,  and  exclusive  of  Sunday.  That,  if  the  plain- 
tiff is  desirous  of  time  to  inquire  after  the  bail,  and  shall 
give  one  day's  notice  thereof  as  aforesaid  to  the  defendant, 
his  attorney  or  agent,  as  the  case  may  be,  before  the  time 
appointed  for  justification,  stating  therein  what  further 
time  is  required,  such  time  not  to  exceed  three  days  in  the 
case  of  town  bail,  and  six  days  in  the  case  of  country  bail, 
then  (unless  the  Court  or  a  Judge  shall  otherwise  order) 
the  time  for  putting  in  and  justifying  bail  shall  be  postpon- 
ed accordingly,  and  all  proceedings  shall  be  stayed  in  the 
meantime  (6). 


(a)  These  General  Rules  apply 
equally  to  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Ex- 
chequer, and  make  yery  consider- 
able alterations  in  the  practice  of 
those  Courts.  Ic  is,  therefore, 
hif^hly  expedient  that  they  should 
be  in  the  hands  of  the  profession 
as  early  as  possible.  They  were 
promulgated  when  the  concluding 
part  of  this  volume  was  ou  the 
eve  of  publication.  We  have  in- 
serted them  in  it;  as  they  would 


not,  in  all  probability,  be  publish- 
ed in  the  Term  Reports  for  some 
months. 

(b)  This  and  the  four  following 
rules  make  very  great  alterations 
respecting  bail.  By  the  last  of  them, 
the  practice  of  putting  in  bail  who 
were  known  to  be  unable  to  justi- 
fy, and  then  of  adding  others  who 
were  intended  to  justify^  must  be 
discontinued,  as  now  the  bail  put 
in  cannot  be  changed  without 
leave  of  the  Court  or  a  Judge. 
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Gewbraleb, 

Notice  of  bail. 


Affidavit  to  ac< 
company  the 
notice  of  bail. 


2.  And  it  is  further  ordered ,  That  every  notice  of  bail 
shall,  in  addition  to  the  descriptions  of  the  bail,  mention 
the  street  or  place,  and  number  (if  any),  where  each  of  the 
bail  resides,  and  all  the  streets  or  places,  and  numbers  (if 
any),  in  which  each  of  them  has  been  resident  at  any  time 
within  the  last  six  months  and  whether  he  is  a  house- 
keeper  or  freeholder. 

S.  And  it  is  further  ordered.  That,  if  the  notice  of  bail 
shall  be  accompanied  by  an  affidavit  of  each  of  the  bail,  ac- 
cording to  the  form  hereto  subjoined,  and  if  the  plaintiff 
afterwards  except  to  such  bail,  he  shall,  if  such  bail  are 
allowed,  pay  the  costs  of  justification,  and,  if  such  bail  are 
rejected,  the  defendants  shall  pay  the  costs  of  opporitioD| 
unless  the  Court  or  a  Judge  thereof  shall  otherwise  order. 


Eicepling  to 
bail. 


4.  And  it  is  further  ordered.  That,  if  the  plaintiff  shall 
not  give  one  day^s  notice  of  exception  to  the  bail  by  whom 
such  affidavit  shall  have  been  made,  the  recognizance  of 
such  bail  may  be  taken  out  of  Court  without  other  justifi- 
cation than  such  affidavit. 


Changiing  bail. 


5.  And  it  is  further  ordered.  That  the  bail  of  whom  no- 
tice shall  be  given,  shall  not  be  changed  without  leave  of 
the  Court,  or  a  Judge. 


Declaration  and      6*  And  it  is  further  ordered,  That|  with  every  declara- 
panj^it?  *^^"^'  tion,  if  delivered,  or  with  the  notice  of  declaration,  if  filedi 


By  the  second  rtiie,  the  residen- 
ces of  the  bail  for  the  last  six 
months  are  to  be  specified  in  the 
notice  of  bail,  and  also  whether 
they  are  housekeepers  or  free- 
holders! wluch  will  save  a  great 
deal  of  troable;  but  the  most  im* 
portant  change  will  be  produced 
by  the   third  and  fourth  rules. 


which  will  have  the  efiect,  to 
most  cases,  of  saving  the  bail  the 
trouble  and  asmoyaaoe  of  attsad- 
ing  to  justify,  if  a  proper  affidavit 
in  thefonn  prescribed  (p.  fl06)  sc* 
compaiues  the  notioe  of  baili  be- 
cau8e>  if  the  opposite  party  con- 
pels  them  to  aj^^ear  to  justify,  U 
is  at  the  risk  of  paying  tiie  oosls. 
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contaiaing  counts  in  itidebitatus  assumpsit^  or  debt  on  Regula 
simple  contract,  the  plaintiff  shall  deliver  full  particuhrs  A'l^lH^^^Hi. 
of  his  demand  under  those  counts,  where  such  particulars 
can  be  comprised  within  three  folios;  and  where  the  same 
cannot  be  comprised  within  three  folios,  he  shall  deliver 
such  a  statement  of  the  nature  of  his  claim,  and  the  amount 
of  the  sum  or  balance  which  he  claims  to  be  due,  as  may 
be  comprised  within  that  number  of  folios.  And,  to  se* 
cure  the  delivery  of  particulars  in  all  such  cases,  it  is  fur- 
ther ORDERED,  that,  if  any  declaration  or  notice  shall  be 
delivered  without  such  particulars,  or  such  statement  as 
aforesaid,  and  a  Judge  shall  afterwards  order  a  delivery  of 
particulars,  the  plaintiff  shall  not  be  allowed  any  costs  in 
respect  of  any  summons  for  the  purpose  of  obtaining  such 
order,  or  of  the  particulars  he  may  afterwards  deliver. 
And  that  a  copy  of  the  particulars  of  the  demand,  and  al-* 
so  particulars  (if  any)  of  the  defendant's  set  off,  shall  be 
annexed  by  the  plaintiff's  attorney  to  every  record,  at  the 
time  it  is  entered  with  the  Judge's  Marshal  (c). 

7.  And  it  is  ftirther  ordered,  That,  upon  every  declara-  T'"*  ©' pi««<i- 
tion  deUvered  or  filed  on  or  before  the  last  day  of  any 

term,  the  defendant,  whether  in  or  out  of  any  prison,  shall 
be  compellable  to  plead  as  of  such  term,  without  being  en- 
titled to  any  imparlance  {d). 

8.  And  it  is  further  ordered.  That  no  judgment  of  non  ^°"  P~*- 
pros  shall  be  signed  for  want  of  a  declaration,  replication, 

or  other  subsequent  pleading,  until  four  days  next  after  a 
demand  thereof  shall  have  been  made,  in  writing,  upon  the 
plaintiff,  his  attorney,  or  agent,  as  the  case  may  be. 

9.  And  it  is  further  ordered,  That  hereafterit  shall  not  »«""«"•• 

(c)  As  the  particular  or  state-  ratheran  abstract  of  the  plaintiff's 

inent  to  be  delivered  with  the  de-  claim  than  a  particular, 
claration  must  not  exceed  three         {H)  See  the  rule  No.  10. 
foliosi  it  will  in  many  cases  be 
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be  necessary  to  issue  more  than  two  summonses  (or  attend-* 
ance  before  a  Judge,  upon  tJie  same  matter;  and  the  party 
taking  out  siich  summonses  shall  be  entitled  to  an  order  on 
the  return  of  the  second  summons,  unless  cause  is  shewn 
to  the  contrary. 


Decliuring  de 


10.  And  it  is  further  ordered,  That  no  declaration  de 
bene  esse  shall  be  delivered  until  the  expiration  of  six  days 
from  the  service  of  the  process,  in  the  case  of  process 
which  is  not  bailable,  or  until  the  expiration  of  six  days 
from  the  time  of  the  arrest,  in  case  of  bailable  process ; 
and  such  six  days  shall  be  reckoned  inclusive  of  the  day 
of  such  service  or  arrest  (tf). 


Ejectment. 


11.  And  it  is  further  ordered,  That  declarations  in 
ejectment  may  be  served  before  the  first  day  of  any  term, 
and  thereupon  the  plaintiff  shall  be  entitled  to  judgment 
against  the  casual  ejector,  in  like  manner  as  upon  declara- 
tions served  before  the  essoign,  or  first  general  return- 
day. 


Taxation  of 
costs. 


VZ.  And  it  is  further  ordered.  That,  before  taxation  of 
costs,  one  day's  notice  shall  be  given  to  the  opposite 
party. 


Pleading  seve* 
ral  matters. 


13.  And  it  is  further  ordered.  That  no  rule  to  shew 
cause,  or  motion,  shall  be  required,  in  order  to  obtain 
a  rule  to  plead  several  matters,  or  to  make  several  avow* 
ries  or  cognizances ;  but  that  such  rules  shall  be  drawn  up 
upon  a  Judge's  order,  to  be  made  upon  a  summons,  ac- 
companied by  a  short  abstract  or  statement  of  the  intend* 
ed  pleas,  avowries,  or  cognizances.  Provided,  That  no 
summons  or  order  shall  be  necessary  in  the  following 
cases,  that  is  to  say,  where  the  plea  of  non  assumpsit^  or 
nil  debet^  or  non  detinet,  with  or  without  a  plea  of  tender 


(e)  See  the  rule  No.  7. 
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as  to  part,  a  plea  of  the  statute  of  limitations,  setoff, 
bankruptcy  of  the  defendant,  discharge  under  an  insolvent 
act,  plene  adminUtravitg  plene  adminisiravii  prater ,  in- 
fancy, and  coverture,  or  any  two  or  more  of  such  pleas 
shall  be  pleaded  together ;  but,  in  all  such  cases,  a  rule 
shall  be  drawn  up  by  the  proper  officer,  upon  the  produc- 
tion of  the  engrossment  of  the  pleas,  or  a  draft  or  copy 
thereof  (/). 


Regula 
Gbnrrales. 


14.  And  it  is  further  ordered.  That  these  rules  shall  Time  of  these 
take  effect  on  the  first  day  of  next  Michaelmas  Term,  ex-  feet. 
cept  the  rule  as  to  the  service  of  declarations  in  ejectment, 
which  shall  take  effect  from  the  25th  day  of  October 
next. 


Tbntekd£n, 

N.  C.  TiNDAL, 

Lyndhurst, 
J.  Bayley, 
J.  A.  Park, 

J.  LlTTLEDALE, 

S.  Gaselee, 


J.  Vaughan, 
J.  Parke, 

W.  BOLLAND, 

J.  B.  Bosanquet, 
W.  E.  Taunton, 
E.  H.  Alderson. 
J.  Patteson^ 


(/)  It  should  be  observed^  that 
this  rule  does  not  affect  the  sign- 
ing of  pleas,  which  is  required  09 
heretofore,  but  merely  the  moving 
to  plead  several  matters,  or  to 
make  several  avowries  or  cogni- 
sances. It  is  much  to  be  regret- 
ted that  the  signature  of  counsel 
to  pleadings  is  not  considered  (as 


no  doubt  it  originally  was  intended 
to  be)  as  a  sort  of  certificate  by 
him  that  the  pleas  are  suchas  ought 
to  be  put  on  the  record.  At  pre- 
sent, the  signing  of  pleadings  is 
mere  matter  of  form,  and  the 
counsel  who  signs  them  generally 
knows  nothing  of  the  case.         , 


QIG 


GENERAL  RULE. 

cause  of  action,  and  shall  be  duly  marked  and  indorsed  for 

bail  (a). 

Lyndhurst^ 

Slsi  May,  1831.  J.  Bayut« 

W.  Gar&ow, 

J.  Vaughah, 

W.  BOLLAMD. 


(a)  This  general  rule  makes  a 
most  important  alteration  in  the 
practice  of  the  Court  of  Ex- 
chequer. Before  the  making  of 
this  rule,  if  a  defendant  did  not 
appear  within  four  days  after  the 
return  of  the  tubpema,  an  attach- 
ment might   have   been   issued 


against  !um»  no  matter  how  small 
the  debt  or  demand.  This,  there- 
fore, alters  the  practice  as  stated 
in  Dax's  Ezch.  Prac  p.  16,  in 
Price's  Ezch.  Prac.  p.  1 73,  and  in 
Carrington's  Edit,  of  the  Rules 
of  that  Court,  p.  24  (n). 
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or  of  a  dwelling-hoiue  of  the  value  of  £     .  ,  situate        fokm. 

at  ,  occupied  by  i  or  of  other 

property y  particularizing  each  description  of  property^ 
ufith  the  value  there<^ ;  and  that  the  deponent  hath  for  the 
huBt  six  months  resided  at  [describing  the 

place  or  places  of  such  residence  J] 

Sworn,  &c. 


REGULA  GENERALIS  (A). 


[Trinity  Term,  1  Wil.  *,  1831.] 

TT  HERE  AS  declarations  in  actions  upon  bills  of  ex-  Of  declaring  on 
change,  promissory  notes,  and  the  counts,  usually  called  andpromiMoi? 
the  common  counts,  occasion  unnecessary  expense  to  par-  notes,  and  of  the 

•^        *  ■  common  counti. 

ties,  by  reason  of  their  length,  and  the  same  may  be  dravm 
in  a  more  concise  form:  Now,  for  the  prevention  of  such 
expense,  It  is  ordered.  That,  if  any  declaration  in  assump* 
sitf  hereafter  filed  or  delivered,  and  to  which  the  plaintiff 
shall  not  be  entitled  to  a  plea  as  of  this  term,  being  for  any 
of  the  demands  mentioned  in  the  schedule  of  forms  and  di- 
rections annexed  to  this  order,  or  demands  of  a  like  na- 
ture, shall  exceed  in  length  such  of  the  said  forms  set  forth 
or  directed  in  the  said  schedule,  as  may  be  applicable  to  . 
the  case;  or,  if  any  declaration  in  debt  to  be  so  filed  or 
delivered  for  similar  causes  of  action,  and  for  which  the 
action  of  assumpsit  would  lie,  shall  exceed  such  length,  no 
costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if  he  ^o>^- 
succeeds  in  the  cause ;  and  such  costs  of  the  excess  as  have 
been  incurred  by  the  defendant,  shall  be  taxed  and  allow- 

the  Court  of  King's  Bench;  but  native. 

it  seems,  that,  if  the  person  had  (A)  This  rule  applies  to  the 

a  farm,  he  ought  to  specify  whe-  Courts  of  King's  Bench,  Common 

ther  it  was  freehold  or  leasehold.  Pleas,  and  Exchequer. 

and   not   state   it  in  the  alter- 
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AMENDMENT. 


APOTHECARY. 


every   parish   and   township  in   the 
county."    The  defendant  agreed  to 
tak e  a  copy  of  each .     They  were  pub- 
lished,  and  there  were  lines  on  tlie 
map  denoting  the  boundaries  of  town* 
ships,  but  no  distinct  lines  to  shew 
the  boundaries  of  those  parishes  which 
consisted    of   several    townships: — 
Held^  that  the  map  was  not  accord- 
ing to  the  prospectus,  and  that  the 
defendant  was  not  bound  to  take  the 
map,  although,  by  reference  to  the 
gazetteer,  it  couhJ  be  ascertained  what 
townships  were  in  each  parish.   Tees- 
dale  V.  Anderson^  1 98 
3.  A  tradesman  holding  a  situation  in 
a  public  office,  being  indebted  to  se- 
veral persons,  they  met  together,  and 
BJgned  an  agreement,  in  which  they 
staled,  that  he,  being  unable  to  make 
immediate  payment,  they  agreed  to 
accept  payment  by  his  covenanting 
and  agreeing  to  pay  to  a  trustee  qjf 
their  nomination^  one  third  of  his  an- 
nual income,  and  executing  a  power 
of  attorney  as  a  collateral   security. 
The  debtor  did  not  sign  the  agree- 
ment, but  attended  the  meeting,  and 
expressed  his  willingness  to  comply 
wiih   its   terms.     Before  any   thing 
had  been  done  in  execution  of  the 
agreement,  one  of  the  creditors,  who 
had  signed  it,  brought  an  action  against 
the  defendant  for  his  original  debt: — 
//e/(/,    that  he   could    not   recover. 
Goodv,  Cheesman^  513 

AMENDMENT. 

1 .  The  Judge  at  the  trial  will  not 
allow  an  amendment  under  the  stat. 
9  Geo.  4,  c.  1 4,  where  there  is  a  va- 
riance which  would  not  have  occurred, 
if  common  care  had  been  used  in  the 
drawing  of  the  declaration.  Je/f  v. 
Oriel,  22 

2.  In  a  declaration  on  a  bill  of  ex- 
change, the  date  of  the  bill  was  stated 
to  be  the  ^6th  of  March;  it  really 
was  the  2dth.  The  cause  was  unde- 
fended, and  the  Judge  allowed  the 
variance  to  be  amended    under  the 


Stat.  9  Geo.  4,  c.  14,  without  the  pay- 
ment of  any  costs.  Bentzingyr.^^^f 

APOTHECARY. 

See  Lunatic. — M  aster  &  Servant,!. 

1.  A.  gave  a  sum  of  money  into 
the  hands  of  B.  to  pay  to  C. ;  B,  had 
not  paid  it  over  to  C; — HeU  that  if 
C.  had  not  consented  to  receive  this 
sum  of  B,f  A,  might  coantermaad 
the  authority,  and  recover  it  back 
from  B,    Owen  v.  Bonen^  95 

2.  HA,  agrees  to  serve  ^.  as  an  apo- 
thecary's assistant  at  such  salary  as 
C.  should  think  reasonable,  and  it  ap- 
pear that  no  application  had  been 
made  to  C  to  fix  any  salary,  A.  can- 
not recover  any  thing  for  his  services 
in  an  action  for  work  and  labour. 

5.  A  surgeon  and  apothecary  may, 
besides  his  charges  for  medicine,  re- 
cover such  charges  for  attendances  as 
the  Jurv  shall  consider  to  be  fair  and 
reasonable.  Handey  v.  Henson,    1 10 

4.  A,  had  several  of  his  children 
residing  in  a  house  distant  from  his 
own,  in  the  charge  of  B.^  a  servant: 
Heldf  that  if  an  accident  happened  to 
one  of  the  children,  A.  vras  liable  to 
pay  for  its  cure,  although  he  did  not 
know  the  surgeon  who  was  called  in, 
and  although  the  accident  might  hare 
arisen  from  the  carelessness  of  the  ser- 
vant:— Held^  also,  that  if  ^.,  the  ser- 
vant, becoming  ill  in  consequence  of 
the  service,  call  in  C,  a  surgeon,  and 
aAer  this  A,  send  his  own  surgeon, 
and  the  wife  of  A.  know  of  C,*t  at- 
tendance, and  expresses  no  disappro- 
bation, A.  is  liable  to  pay  C,  for  this 
attendance.   Cooper  v.  PkUUps,  531 

6.  A  servant  who  hurther  loot  in  get- 
ting over  a  gate,  called  in  a  surgeon, 
who  was  not  the  regular  medical  at- 
tendant of  the  family,  without  the 
knowledge  of  her  master  or  mistress: 
— Held,  that  the  master  was  not  li- 
able to  i)ay  the  surgeon's  bill.      /M* 


ARSON. 


ASSIGNMENT. 


eid 


APPREHENSION. 

See  Trespass,  3. 

A,  went  to  a  house  at  night,  de- 
manding to  see  the  servant.  He  was 
told  to  depart,  and  would  not.  A 
constable  was  sent  for,  and  A.  went 
from  the  house  to  the  garden.  When 
the  constable  arrived,  A.  said,  that  if 
a  light  appeared  at  the  windows  he 
would  .break  them ;  upon  which  the 
constable  took  him  into  custody: — 
Heldy  that  the  constable  was  not  jus- 
tified in  so  doing.  Rex  v.  George 
Bright,  387 

ARSON. 
See  Boat. 

1 .  An  indictment  on  the  stat  7  &  8 
Geo,  4,  c.  80,  ss.  2  &  1 7,  for  setting 
fire  to  a  barn  and  a  stack  of  straw, 
charged  the  offences  to  have  been 
committed  "  feloniously,  voluntarily^ 
and  maliciously,"  instead  of  "  felo- 
niously, unlawfully y  and  malicious- 
ly:"—//eW,  bad.  Rexv.  Reader,  245 

2.  The  prisoners  had  set  fire  to  a 
stack  of  stubble,  (which,  in  Cam- 
bridgeshire, is  called  haulm);  they 
were  indicted  on  a  first  indictment, 
for  setting  fire  to  a  "  stack  of  straw:" 
— Held,  that  this  was  not  straw. 
And  on  their  being  again  indicted  for 
setting  fire  to  a  "  stack  of  straw  call- 
ed haulm,"  the  Judge  intimated,  that, 
to  convict  upon  such  a  count  would 
not  be  safe;  and  the  verdict,  in  con- 
sequence, was  taken  upon  other 
counts,  charging  the  setting  fire  to  a 
barn  and  a  wheat-stack.  Ibid. 

8.  An  indictment,  on  the  stat.  7  & 
8  Geo.  4,  c.  30,  s.  1 7,  charged  a  party 
wit!)  setting  fire  to  a  "  stack  of  bar- 
ley, of  thevaluc  of  100/.  o/R.  P.W. :" 
->  'Held  good,  although  the  words  of 
the  statute  creating  the  offence  are 
"  any  stack  of  corn  or  grain :" — Held 
also,  that  the  words  "  of  R.  P.  W." 
sufficiently  stated  the  property: — 
Held  also,  that  if  the  indictment  state 
that  the  prisoner,  on  &c.,  at  &c.,  fe- 
loniously, unlawfully,  and  maliciously 


did  set  fire  to  a  certain  stack  of  bar- 
ley, of  the  value  of  1  OOt  of  R.  P.  W* 
then  and  there  being,"  this  is  suffi* 
cient*  without  stating  that  the  prison* 
er,  on  &c.,  at  &:c.,  feloniously,  unlaw- 
fully, and  maliciously  did  then  and 
there  set  fire  to  the  stack.  Rex  v. 
Swatkins,  548 

ARTICULO   MORTIS,  DECLA- 
RATION  IN. 

See  Murder,  1. — Robbery,  ]. 

ASSAULT. 

See  Apprehension. — Prize-Fight. 
— Shipping,  6 — Theatre,  1. — 
Trespass,  3. 

1.  If  parish  officers  cut  off*  the  hair 
of  a  pauper  in  the  poor-house,  by 
force,  and  against  the  will  of  such 
pauper,  this  is  an  assault;  and  if  it  bi^ 
done  as  matter  of  degradation,  and 
not  with  a  view  to  cleanliness,  that 
will  be  an  aggravation,  and  go  to  in- 
crease the  damages.  Forde  v.  Skinner, 

239 

2.  A.  was  advancing  in  a  threat- 
ening attitude,  with  an  intention  to 
strike  B,,  so  that  his  blow  would 
have  almost  immediately  reached  Z/., 
if  he  had  not  been  stopt: — Held,  that 
it  was  an  assault  in  point  of  law, 
though,  at  the  particular  moment 
when  A,  was  stopt,  he  was  not  near 
enough  for  his  blow  to  take  effect. 
Stephens  v.  Myers,  349 

8.  A  police  constable  is  not  justi- 
fied under  the  stat.  10  Geo,  4,  c.  44, 
s.  7,  in  laying  hold  of,  pushing  along 
the  highway,  and  ordering  to  be  off; 
a' person  found  by  him  conversing  in 
a  crowd  with  another,  merely  because 
the  person  with  whom  he  happens  to 
be  conversing  is  known  to  be  a  re- 
puted thief.   Stocken  v.  Carter,     477 

ASSIGNMENT. 

An  assignment  of  property  for  the 
purpose  of  securing  debts  due  and  to 
be  due,  with  a  power  of  sale,  upon 
giving  six  months'  notice,  is  only  a 


920 


ATTORNEY. 


BANKRUPT. 


collateral  seconty;  aod,  wkhout  a 
special  charge  to  that  eflfect,  does  not 
suspend  the  remedy  by  action  against 
the  debtor.  Em€$Y.  Widdomion^  151 

ASSIGNMENT  FOR  THE  BE- 
NEFIT  OF  CREDITORS. 

See  AoKEEUvNT,  S. — ^Landlord  and 
Tin  ANT,  5. 

Trustees,  under  a  general  assign- 
ment for  the  benefit  of  creditors,  re- 
fused to  allow  one  of  them  to  sign  the 
deed,  on  the  ground  that  they  had 
discovered,  after  the  assignment  was 
agreed  on,  that  his  claim  was  founded 
on  an  usurious  transaction: — Held^ 
that  this  refusal  remitted  him  to  his 
original  rights.   Oarrard  ▼.  Woolner^ 

471 
ATTORNEY. 

See  Bankrupt,  1. — Insolvent,  7. 

1.  If,  in  an  action  for  an  attorney's 
bill,  it  appear  that  the  plaintiff  in  his 
bill  charges  for  specific  attendances  on 
particular  days;  and,  besides  that, 
charges  a  further  sum  for  several  at- 
tendances— ^The  Judge  at  the  trial 
will  direct  the  Jury  to  deduct  this  lat- 
ter sum  from  the  amount  of  the  bill. 
Ronmson  v.  Earle^  44 

2.  An  attorney  may  recover  the 
amount  of  his  bdl  in  an  action,  al- 
though the  copy  delivered  under  the 
sUt.  2  Qeo.  %^  c.  23,  and  12  Geo.  2,  c. 
18,  contain  such  abbreviations  as 
"Declon.,"  "  Instrons.,"  Confce.," 
••  Aflft.,"  "  Atty.,"  &c.  Frmd^.  StU- 
lard,  ^         51 

3.  A  solicitor  to  a  commission  of 
bankrupt  may  maintain  an  action  for 
tlie  amount  of  his  bill  up  to  the  choice 
of  assignees,  without  having  had  his 
bill  taxed  by  the  commissioners,  un- 
der s.  14  of  the  bankrupt  act,  6  Geo. 
4,  c.  16,  that  provision  applying  only 
to  cases  between  the  assignees  and 
the  estate.    Taylors.  M^Gaugan,  96 

4.  If  an  attorney  sue  out  a  writ 
against  A.,  at  the  suit  of  5.,  without 
any  authority,  express  or  implied, 
from  B.  for  so  doing,  and  A.  pay  the 


coats  of  such  writ  to  the  attorney,  A» 
may  recover  back  the  amoont  of  those 
costs,  by  bringing  an  action  for  aaoaey 
had  and  received  against  the  attor- 
ney; but  if  the  attorney  had  any  au- 
thority, either  express  or  implied, 
firoffl  B,,  to  sue  out  the  writ,  sodi  ac- 
tion for  money  had  and  received  wiB 
not  lie  against  the  attorney,  even 
though  B,  had  no  cause  of  action 
against  A.  Dupen  v.  Keeling,      102 

5.  A,,  an  attorney,  did  business 
for  B.,  another  attorney,  in  a  cause  ia 
which  B,  was  a  party: — Held,  that 
A.  could  not  recover  the  amount  of 
his  charges,  without  proof  of  his  hav- 
ing  delivered  his  bill,  under  the  stat. 
SJae,  I,  c.  7: — Held  also,  that,  un- 
der such  circumstances,  A.  might  re- 
cover a  sum  of  money  lent  on  a  dis- 
tinct account,  but  not  for  disburse- 
ments made  in  the  cause.  Hemming 
V.  Wilton,  318 

6.  An  agent  to  a  country  attorney 
need  not  deliver  a  bill  under  the  stat. 
3  Jac,  1,  c.  7,  s.  1,  if  the  charges  be 
for  agency  in  causes  in  which  the  de- 
fendant was  the  attorney,  and  in  which 
the  plaintiff  acted  as  his  agent.  iSaa- 
dys  V.  Hornby,  .         520 

AWARD. 

1.  In  an  action  of  debt  on  an  award, 
interest  is  recoverable  on  the  sum 
awarded,  from  the  time  at  which  it 
was  demanded.    Johnaon  v.  Durant, 

327 

2.  An  arbitrator  cannot  be  com- 
pelled to  give  evidence  in  a  cause  as 
to  matters  that  occurred  before  him 
during  the  arbitration* 

BAIL. 

See  ReguUe  Generalee,  Noe. 
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BANKRUPT. 

See    Attorn ET,    3. — LnirrATioHs, 
Statute  of,  4. 

1.  Where  an  attorney  is  employed 
by  one  person  to  sue  out  a  coounis- 
sion  of  bankrupt  oA  the  petition  of 
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another  person,  the  person  so  em* 
ploying  the  attorney,  and  not  the  pe* 
titioning  creditor,  is  the  person  liable 
to  pay  the  attorney  the  costs  of  suing 
out  the  commission.  Pocock  v.  Bus- 
seii,  14 

St.  If  an  action  be  brought  against 
the  assignees  of  a  bankrupt,  and,  be« 
fore  the  trial,  the  bankrupt  obtains 
the  signature  of  a  sufficient  number 
of  creditors  to  his  certificate,  and  be 
willing  to  release  his  surplus,  but  his 
certificate  has  not  been  allowed  by 
the  Lord  Chancellor;  the  Judge  will 
not  put  off  the  trial  to  give  time  to 
obtain  the  allowance  of  the  certificate 
by  the  Lord  Chancellor,  so  as  to  make 
the  bankrupt  a  competent  witness  for 
the  assignees.    Tennant  v.  Sirachan^ 

dl 

3.  If  bills  be  paid  in  at  a  banker's  as 
short  bills,  (t.  e.  bills  which  the  bank- 
ers are  to  present  when  due,  and  car- 
ry the  proceeds  to  account),  and  af- 
ter a  commission  of  bankrupt  has  is« 
sued  against  the  bankers,  but  before 
the  choice  of  assignees,  a  person,  on 
behalf  of  the  customer  by  whom  they 
were  paid  in,  calls  at  the  banking- 
house  tp  demand  a  return  of  these 
bills,  the  answer  he  receives  is  evi- 
dence in  an  action  of  trover  brought 
against  the  assignees  for  the  recovery 
of  such  bills:  but  if,  before  the  choice 
of  assignees,  some  of  the  bills  were 
paid,  the  customer  cannot  recover  the 
value  of  such  bills  as  were  so  paid, 
in  an  action  of  trover  against  the  as- 
signees. Ihid. 

4.  If  the  assignees,  when  called  on 
to  return  the  bills,  claim  a  j-ight  to  re- 
tain such  as  have  not  been  paid,  al- 
leging that  the  bankrupts  had  dis- 
counted them  for  the  customer  before 
the  bankruptcy,  this  is  presumptive 
evidence  that  these  bills  were  the 
bills  paid  in  by  such  customer.    Ibid, 

5.  If  a  customer  pay  into  the  hands 
of  his  banker  certain  bills,  as  short 
bills,  and,  afler  the  bankruptcy  and 
choice  of  assignees,  the  assignees  pre- 
sent them  for  payment,  and  receive 


the  proceeds,  and  claim  to  hold  the 
proceeds  against  the  customer,  they 
are  liable  in  trover.  IbidL 

6.  If  a  person,  after  notice  of  an 
act  of  bankruptcy,  sets  up  a  claim  of 
lien  upon  certain  deeds,  and  the  bank- 
rupt pay  the  sum  he  demands  to  get 
possession  of  the  deeds;  the  assign 
nees  cannot  question  the  amount  of 
this  lien,  unless  there  be  a  count  for 
money  had  and  received  to  the  use  of 
the  assignees ;  but  if  the  person  had 
really  no  just  claim  at  all,  the  assig* 
nees  may  recover  back  the  sum  in  an 
action  for  money  had  and  received  to 
the  use  of  the  bankrupt;  however,  if 
it  appear  that  the  defendant  never  re-> 
ceiveid  any  money,  but  that  A.,  who 
was  to  have  conveyed  a  house  to  the 
bankrupt,  at  his  desire  mortgaged  it 
to  the  defendant,  an  action  for  money 
had  and  received  will  not  lie.  Noble 
V.  Kertey^  90 

7.  Commissioners  of  bankrupt  com- 
mitted a  witness  for  refusing  to  read 
the  entries  in  an  account: — Held^ 
that  they  were  liable  to  an  action  for 
ftdse  imprisonment  for  so  doing,  be- 
cause this  was  not  a  quettion: — Held^ 
also,  that  the  circumstance  of  the  wit- 
ness speaking  of  it  as  a  question  at 
the  time  of  his  refusal  made  no  dif- 
ference.  7«aac  V. /tnpey,  113 

8.  A  defendant,  in  a  suit  by  assig- 
nees of  a  bankrupt,  was  told,  at  an 
interview  with  the  attorney  for  the 
assignees,  (which  was  arranged  by  his 
own  attorney,  but  which  he  thought 
proper  to  attend  alone),  that  his  at- 
torney had  proposed  that  he  should 
admit  every  fact,  except  the  meritSf 
provided  the  plaintiffs  would  waive 
their  right  of  holding  him  to  bail; 
and  he  was  asked,  whether  that  pro- 
posal was  made  with  his  authority. 
He  replied,  that  it  was;  and  that  he 
was  ready  to  carry  it  into  effect,  as 
the  only  question  he  wished  to  try  was^ 
whether  he  was  liable  on  the  under- 
taking he  had  given : — Held^  that  this 
amounted  to  an  admission  of  the 
right  of  the  asaignees  to  sue,  al- 
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though  no  mention  was  made  of  it  in 
the  conversation.  Semble^  that  it 
would  have  been  otherwise,  if,  with- 
out further  explanation,  he  had  only 
said  that  he  wished  to  try  upon  the  me* 
fits.  Heldf  also,  that  having  received 
advantage  from  the  admission  in  the 
waiver  of  the  right  to  hold  to  bail,  he 
could  not  afterwards  withdraw  it,  and 
insist  upon  proof  of  the  bankruptcy. 
Daviesy.  Burton,  166 

9.  A  bankrupt  assigned  all  his  pro- 
perty to  two  trustees,  one  of  whom  was 
the  petitioning  creditor,  who  was  pre- 
sent at  the  execution  of  the  assignment 
by  the  bankrupt,  and  executed  it  him- 
self, but  not  in  the  presence  of  any  at- 
torney or  solicitor: — Held,  that  this 
was  not  such  an  assignment,  as,  being 
communicated  to  a  creditor  of  the 
bankrupt,  before  the  receipt  by  him 
of  money  from  the  bankrupt,  would 
enable  the  assignees  to  recover  such 
money  as  money  received  afler  and 
with  notice  of  an  act  of  bankruptcy. 
Burbidge  v.  fVatson,  170 

10.  A  bankrupt,  who  was  in  prison 
for  debt,  did  not  surrender  to  his 
commission,  nor  did  he  apply  to  have 
the  time  for  his  surrender  enlarged, 
nor  did  he  apply  to  be  brought  up  to 
surrender  under  sect.  119  of  the 
bankrupt  act,  6  Geo.  4,  c.  16,  nor 
did  he  give  notice  to  the  commission- 
ers that  he  was  in  prison: — Held, 
that,  under  these  circumstances,  he 
was  not  indictable  under  s.  112  of 
the  Stat.  6  Geo.  4,  c.  16,  for  not  sur- 
rendering to  his  commission,  even 
though  the  imprisonment  could  be 
shewn  to  have  been  collusive.  Rex  v. 
Mitchell,  251 

1 1  •  If,  in  an  action  by  the  assignees 
of  a  bankrupt,  notice  of  disputing  the 
trading  &c.  has  been  given;  and  it 
appear  that  part  of  tlie  amount  claim- 
ed  could  not  have  been  recovered  by 
the  bankrupt;  the  proceedings  under 
the  commission  are  not  sufficient  proof 
of  the  trading,  &&,  to  entitle  the  as- 
signees to  go  for  their  whole  claim. 


and  they  will,  on  such  evideDce«  be 
restricted  to  that  part  of  their  ctaioi 
which  the  bankrupt  could  have  reco- 
vered.   Gibson  ▼.  Oldfield,  313 

12.  If  a  trader  buy  goods  and  sell 
them  again  on  the  same  day,  at  more 
than  thirty  per  cent,  less  than  be 
bought  them  for,  this  may  be  ao  act 
of  bankruptcy  under  sect.  3  of  the 
bankrupt  act;  but,  to  make  it  an  act 
of  bankruptcy,  the  Jury  must  be  sa- 
tisfied that  the  person  to  whom  the 
trader  sold  the  goods  must  have  been 
led  to  suppose  that  the  trader  was  a 
person  going  to  become  bankrupt, 
who  wished  to  get  money  into  his 
hands  to  cheat  his  creditors.  Cook 
V.  Caldecot,  315 

13.  In  an  action  by  the  assignees 
of  a  bankrupt  for  a  debt  due  to  the 
bankrupt;  the  defendant  may  plead 
a  tender  as  to  part,  and  give  evidence 
of  a  set-off  as  to  the  remainder,  with- 
out having  pleaded  the  set-off.  WeUt 
v.  Crofts,  332 

14.  If  a  bankrupt,  before  his  bank- 
ruptcy, let  a  person  have  goods,  tell* 
ing  him  to  keep  them  till  he  (the 
bankrupt)  wants  them  back,  and  no 
demand  be  made  of  them  till  ader  the 
bankruptcy — Held,  tliat  if,  in  an  ac- 
tion of  detinue  by  the  assignees,  no- 
tice is  given  of  disputing  the  bank- 
ruptcy, the  proceedings  are  evidence 
of  the  trading  &c.  under  sect.  92  of 
the  bankrupt  act.  Smith  v,  IVoodward, 
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1 5.  Form  of  justification  by  com- 
missioners of  bankrupt,  who  had 
committed  a  witness.  114,  ». 

BARGE. 
See  Boat,  2. 

BIGAMY. 

In  an  indictment  for  bigamy, 
the  second  wife  was  described  as  *'  £. 
C.  widow  J*  She  was  in  fact  not  a  wi- 
dow, nor  had  she  ever  been  repre- 
sented or  reputed  to  be  so. — Held,  a 
fatal  variance.   Rex  v.  DeeUy,    579 
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BILL  OF  EXCHANGE,  AND 
PROMISSORY  NOTE. 

See  AicENOicENT,  1 , 2. — Inbolvbkt,  1 , 
$9  6, 8. — Limitations,  Statute  of, 
1,  2. — ^Partners,  1. 

1 .  A  foreign  bill  of  exchange  was 
drawn  by  A,  upon  C.  ^  Co.,  who  re- 
sided at  Liverpool,  in  favour  of  L, 
R,  ^  Co.,  and  by  A,  indorsed  to  the 
plaintiffs.  The  bill  was  drawn,  '  Six- 
ty days  after  sight,  pay  to  L,  R,  ^ 
Co.  in  London"  &:c.  It  was  refused 
acceptance  by  the  drawee,  but  accept- 
ed under  protest  for  honour  of  the 
drawer  by  the  defendants  as  follows: 
— "  Accepted  under  protest  for  hon- 
our of  L,  R.  ^  Co.,  and  will  be  paid 
for  tlieir  account  if  regularly  protest- 
ed and  refused  when  due.'*  This  bill 
was  presented  for  payment  at  the  re- 
sidence of  the  drawees  in  Liverpool, 
and  protested  at  Liverpool  for  non- 
payment; but  it  was  not  presented 
for  payment,  or  protested,  in  Lon- 
don, where  the  drawees  had  not  any 
house  of  business: — Held,  that  the 
holders  were  entitled  to  recover  against 
the  acceptors  for  honour;  and  that, 
under  these  circumstances,  a  present- 
ment in  London  and  protest  there 
were  not  necessary.  Mitchell  v.  Ba^ 
ring,  S5 

2.  \f  A.  authorize  B.  to  draw  bills 
upon  him,  and  B.  do  so,  A.  is  not 
liable  to  be  sued  as  the  drawer  of 
those  bills.  Therefore,  where,  by 
a  resolution  of  the  directors  of  a 
mining  company,  four  directors  were 
necessary  for  the  doing  of  any  act; 
and  three  of  the  directors  were  call- 
ed trustees,  and  those  three  gave 
a  power  of  attorney  to  the  agent  of 
the  company  to  draw  bills: — Held, 
that  the  other  directors  were  not  lia- 
ble on  those  bills,  as  the  power  of  at- 
torney was  not  executed  by  four  di- 
rectors.   Ducarry  v.  Gill,  121 

3.  The  plaintiff  had  accepted  a  bill 
for  148/.,  for  the  accommodation  of 
T,,  who  gave  it  to  N.  for  a  particular 
purpose;  N,  borrowed  10/.  of  the  de- 


fendant, and  gave  him  this  bill  as  a- 
security.  This  sum  of  10/.  was  re- 
paid by  N.,  but  the  bill  was  not  given 
up,  and  the  defendant  indorsed  it  for 
value  to  R,,  who,  when  it  was  disho- 
noured, caused  both  the  plaintiflTand 
T.  to  be  arrested,  and  the  plain- 
tiff paid  the  amount  of  the  bill,  and 
the  costs  of  both  arrests: — Held^  that 
the  plaintiff  was  entitled  to  recover 
the  amount  of  the  bill  from  the  de- 
fendant, but  not  the  costs  of  the  two. 
arrests.   Roach  ▼•  Thompson^       194 

4.  A  banker  in  London,  corres- 
ponding with  a  banker  abroad,  has 
the  same  right,  with  respect  to  Eng- 
lish bills  of  his  correspondent  beoom*> 
ing  due  while  in  his  hands,  as  an 
English  banker  has  with  respect  to 
his  customer  in  England ;  and  there- 
fore, if  such  a  bill  be  dishonoured,  he 
may  send  it,  when  returned,  to  his 
correspondent  abroad.  But  semble^ 
that  if  the  foreign  correspondent  be 
afterwards  in  London,  in  possession 
of  the  bill,  he  ought  not  to  send  it 
again  to  the  London  banker,  but 
should  himself  give  notice  of  dishon- 
our to  the  party  who  indorsed  it  to 
him.   Daltf  v.  Slaiter,  200 

5.  The  declaration  in  an  action  on 
a  bill  of  exchange  stated  it  to  have 
been  drawn  by  one  Hannah  P.,  ac- 
cepted by  the  defendant,  and  indors- 
ed by  the  said  Hannah  P.  to  the 
plaintiffs.  The  drawing  and  indorse- 
ment appeared  to  be  in  this  form:— 
Per  pro.  H.  P.,  John  P.  A  derk  oi 
the  plaintiffs  proved  that  the  drawing 
and  indorsement  were  of  tlie  hand- 
writing of  a  Mr.  John  P.,  whom  he 
understood  to  be  the  son  of  a  Mrs. 
P.,  whom  he  had  never  seen,  but  with 
whose  house  the  house  of  his  employ- 
ers had  dealings,  and  that  he  had  seen 
bills  drawn  and  accepted  in  the  same 
form  as  the  bill  in  question,  some  of 
which  bills  had  been  paid.  The 
plaintiffs,  on  this  evidence,  had  a  ver- 
dict ;  and  a  rule  nisi  for  a  new  trial 
having  been  obtained,  an  afHdavit,  in 
consequence  of  an  observation  made 
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by  the  Lord  Chief  Justice,  was  pro- 
duced, stating  the  name  of  the  party 
to  be  Hannah  P.,  and  that  the  bill 
was  drawn  by  her  authority.  And 
the  Court  of  King's  Bench,  on  the 
whole  evidence,  reused  to  make  the 
rule  for  a  new  trial  absolute.  Jones  ▼• 
Tumour,  204 

6.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, the  witness  called  to  prove 
the  handwriting  of  the  drawer  stated, 
that  neither  the  drawing  nor  the  in- 
dorsement were  of  the  handwriting  of 
the  person  whose  they  purported  to 
be.  It  was  proved  that  the  defend* 
ant  had  acknowledged  the  acceptance 
to  be  his,  and  it  was  contended,  that, 
as  the  acceptance  admitted  the  draw- 
ing to  be  correct,  the  Jury  might  find 
for  the  plaintiff,  if  they  thought,  upon 
inspection  of  the  bill,  that  the  draw- 
itig  and  indorsement  were  of  the 
same  handwriting;  but  it  was  held  to 
be  necessary  that  some  proof  should 
be  given  as  to  whose  the  handwriting 
was.  AUport  v.  Meek,  267 

7.  Where  two  persons  were  joint 
agents  of  the  Royal  Veteran  Batta- 
lion, but  were  not  otherwise  connected 
in  business,  and  were  in  the  habit  of 
accepting  bills  by  means  of  a  derk, 
in  this  form :  "  For  agents  of  the  R. 
V.  B.--J.  0."  It  was  held  to  be  no 
answer  to  a  joint  action  against  them 
by  the  indorsee  of  such  a  bill,  to  shew 
that  it  was  accepted  for  the  private 
advantage  of  one  without  the  know- 
ledge of  the  other,  although  it  ap« 
peared  that  the  indorsee  might,  if  he 
had  inquired  of  the  clerk  who  accept- 
ed it,  have  ascertained  that  such  was 
the  fact.     Sanderson  v.  Brooksbank^ 

286 

8.  When  a  person  signs  a  promis- 
sory note  on  a  representation  that 
others  are  to  join,  and  one  afterwards 
refuses  to  sign,  the  payees  cannot  re- 
cover in  an  action  on  the  note  against 
the  penon  who  signed  it,  unless  the 
Jury  are  satisfied  that  such  person, 
knowing  the  facts,  and  being  aware 


of  his  rights,  had  consented  to  waive 
his  objection.   Leafv.Qibba^       466 

9.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, it  is  no  objection  to  the  plain- 
tiff's right  of  recovery,  that  the  ac- 
ceptance actually  took  place  before 
the  drawer's  name  was  signed;  al- 
though the  declaration  be  in  the  usu- 
al form  viz.  that  the  bill  being  drawn, 
the  defendant  ajterwards  accepted, 
and  that  the  transaction  was  accord- 
ing to  the  custom  of  merchants.  And 
it  is  not  necessary  that  the  plaintiff 
in  such  action  should  offer  any  evi- 
dence, to  shew  that  it  is  the  custom 
of  merchants  so  to  transact  business, 
MoUoy  V.  Delves,  492 

10.  In  an  action  on  a  bill  of  ex- 
change, where  the  declaration  allies, 
that  notice  of  dishonour  was  given  to 
the  defendant,  it  will  satisfy  the  alle- 
gation, to  shew  that  notice  was  given 
before  action  brought,  although,  from 
the  party's  not  being  to  be  found,  it 
was  not  given  at  die  proper  time — 
But  semble,  that  such  an  allegation  is 
not  satisfied  by  proof  of  the  use  of 
due  diligence  in  endeavouring  to  find 
the  party,  when  no  notice  has  been 
given  at  ail.  Harris^.  Richardson,  522 

11.  The  indorsement  by  a  married 
woman,  with  her  husband^s  assent,  of 
a  bill  of  exchange  drawn  by  her,  is 
binding  upon  him,  and  will  pass  the 
interest  in  the  bill  to  the  indorsee,  so 
as  to  enable  him  to  sue  the  acceptor. 
Preslwich  v.  Marshall,  594 

12.  Form  of  declaration  on  an  ac- 
ceptance for  honour.  35,  n. 

See  Regula  Generalise  607 

BOAT. 

1 .  An  indictment  on  the  statute  7 
&  8  Geo.  4,  c.  80,  s.  10,  for  damag- 
ing a  vessel,  need  not  state  the  da- 
mage was  done  "  otherwise  than  by 
fire,"  if  it  state  how  it  was  done.  Rex 
V.  Bowyer,  559 

2.  Whether  a  small  pleasure  boat,  1 8 
feet  longi  is  a  vessel  within  the  mean- 


COMMITMENT. 


COMPOUNDING  FELONY.   025 


ing  of  that  statute — quaere,  Semble, 
that  it  is.  Ibid. 

S,  An  indictment  for  setting  fire 
to  a  barge,  the  property  of  another, 
ought  to  contain  an  averment  that  it 
was  done  with  intent  to  prejudice  the 
owner,  &c;   Rex  v.  Smith,  569 

4.  Whether  a  barge  is  a  vessel 
within  the  stat  7  &  8  Geo.  4,  c.  30,  s. 
9 — qiuere.  Ihid. 

BOND. 

See  Shippiko,  3. 

BURGLARY. 

1.  The  lifting  up  of  a  trap-door 
covering  a  cellar,  which  was  merely 
kept  in  its  place  by  its  ovni  weight, 
and  which  had  no  fastenings,  because, 
it  being  a  new  trap-door,  they  had 
not  been  put  on,  is  not  a  sufficient 
breaking  to  constitute  a  burglary;  but 
unlocking  and  opening  a  hall-door 
and  running  away,  is  a  sufficient 
breaking  out  of  the  house.  Rex  v. 
Lawrence,  2S\ 

BURNING. 

See  Abson. 

CATTLE. 

See  Poisoning  Cattle. 

CERTIORARI. 
See  Costs. — Practice,  7. 

CHARTERPARTY. 
See  Shipping. 

COAL. 

Where  the  vender  of  coals  him- 
self inserts  in  the  vender's  ticket  the 
description  of  them,  it  is  not  neces- 
sary, in  an  action  for  penalties  under 
the  47  Geo.  3,  c.  Ixviii.  to  produce 
the  ship-meter's  certificate,  required 
by  the  55th  section  of  that  sUtute. 
Reeve  qui  tam  v.  Siarey,  1 7 

COMMITMENT. 
1.  Onchargesoffelony.amagistrate 


has  a  power  to  commit  for  re-examin- 
ation for  a  reasonable  time.  What 
is  a  reasonable  time,  will  greatly  de- 
pend upon  the  circumstances  of  each 
case — fifteen  days  is  an  unreasonable 
time,  unless  there  be  circumstances  to 
account  for  it,  and  those  circumstan- 
ces it  will  be  incumbent  on  the  magis« 
trate  to  shew.   Davis  v.  Capper,  1  d4 

2.  The  fact,  that  a  letter  addressed 
to  the  prisoner,  (but  which  was  inter- 
cepted, and  never  was  in  the  hands  of 
the  prisoner),  mentioned  the  prisoner 
as  a  particeps  in  the  felony,  and  stat* 
ed,  that  the  writer  of  it  would  write 
again  in  a  fortnight,  is  not  sufficient 
to  warrant  such  a  commitment.  Ibid» 

3.  The  question  of  reasonable  time 
is  a  mixed  question  of  law  and  fact. 
It  will  be  for  the  Jury  to  say  what  the 
facts  are,  hut  the  Judge  will  direct 
them  i^n  those  facts,  whether  the 
time  was  reasonable  or  not,  as  matter 
of  law.  Ibid* 

4.  Ifa  magistrate  commits  a  party 
till  a  certain  day  for  re-examination,  it 
is  his  bounden  duty  to  be  in  attendance 
on  that  day, .  to  take  the  further  ex- 
amination, and  to  discharge  the  par- 
ty, if  there  be  not  evidence  sufficient 
to  warrant  a  further  c<Mnmitment«  If 
a  party  is  committed  for  further  ex- 
amination for  an  unreasonable  time, 
his  remedy  is  by  action  of  trespass 
against   the   committing  magutrate. 

Ibid. 

5.  If  a  magistrate  commits  a  prison- 
er for  fifteen  days,  for  further  exami- 
nation, to  make  the  prisoner  tell  who 
wrote  a  letter  which  was  addressed 
to  the  prisoner,  but  which  was  inter- 
cepted, and  never  was  in  the  hands  of 
the  prisoner,  such  commitment  will 
be  illegal.  Ibid. 

COMPOUNDING  FELONY. 

If,  in  an  indictment  for  compound- 
ing felony,  it  be  averred  that  the  de- 
fendant did  desist,  and  from  that 
time  hitherto  hath  desisted  from  all 
further  prosecution;  and  it  appear. 


626  CONDITION  PRECEDENT: 


COSTS. 


that,  after  the  alleged  compounding, 
he  prosecuted  the  offender  to  con- 
viction, the  Judge  will  direct  an  ac- 
quittal.  Rex  V.  Stone^  879 

CONCEALMENT  OF  BIRTH. 

A  woman  was  delivered  of  a  child, 
whose  dead  body  was  found  at  her 
father's  house  in  a  bed  among  the 
feathers.  There  was  no  evidence  to 
shew  who  placed  it  there,  but  it  being 
proved  that  the  woman  had  sent  for 
a  surgeon  at  the  time  of  her  confine- 
ment, and  had  prepared  child's  clothes 
— the  learned  Judge  directed  an  ac- 
quittal on  the  charge  of  endeavouring 
to  conceal  the  birth.   Rex  v.  Higley^ 

366 

CONDITION  PRECEDENT. 

1.  Where  it  was  part  of  a  condition 
precedent  to  the  claim  of  a  sum  of 
80/.  in  addition  to  the  purchase-mo- 
ney for  a  new  house,  that  the  pave- 
ment in  front  of  the  adjoining  houses 
should  be  laid  down  by  the  21st  of 
April ;  it  was  held  that  the  delay  of 
four  days,  though  occasioned  by  had 
iteatheTf  which  prevented  the  work- 
men from  proceeding,  was  sufficient 
to  prevent  the  recovery  of  such  claim. 
Maryon  v.  Carter,  ^        295 

2.  A,  and  B,  were  litigant  parties 
in  several  actions,  C  was  the  attor- 
ney of  B, ;  and  at  a  meeting  to  settle 
the  actions,  it  was  agreed  between 
A,  and  B.  in  the  presence  of  C,  in- 
fer alia,  that  C  should  give  his  pro- 
missory note  at  two  months  as  a  col- 
lateral security  for  the  payment  by 
B*  to  A,  of  a  sum  of  4501,  And  it 
was  added  that  all  the  effects  which 
A.  had  of  ^.*s  should  be  delivered 
up  to  C  as  ^.'s  attorney.  C,  sign- 
ed the  note  at  the  meeting  imme- 
diately afler  the  signing  of  the  agree- 
ment:— Held,  in  an  action  on  the 
note  by  A,  against  C,  that  the  deli- 
very up  of  the  effects  was  not  a  condi- 
tion precedent  to  the  right  of  A,  to 
claim  the  money.    Irving  v.  King, 
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CONFESSION. 

See  Evidence,  3,  5,  G,  7,  6,  9, 10, 1 1, 
13,  15,  16,  18,  19,  20,  21.— For. 

GERT,  3. 

CONSPIRACY. 

Sembie,  that  an  indictment,  charg- 
ing the  defendants  with  conspiring 
"  to  cheat  and  defraud  the  just  and 
lawful  creditors  of  W,  F.**  (without 
an^  further  statement  of  the  con- 
spiracy, or  of  any  overt  act),  is 
bad,  as  being  too  general.  Rexr. 
Fawle,  592 

CORONER. 

It  is  the  duty  of  a  coroner  in  a 
case  of  death  occurring  in  a  pugilistic 
encounter,  to  examine  a  surgeon  as 
to  the  cause  of  the  death.  Rex  v. 
Quinch,  571 

CORPORATION. 

If  the  mayor  of  a  town  order  weights 
and  measures,  and,  when  suppBed, 
they  be  examined  at  a  fiiU  meeting 
of  the  corporation — This  is  such  a 
recognition  of  the  contract  as  will 
make  the  corporation  liable  to  pay 
for  them,  although  the  order  for 
them  was  not  under  the  commoo 
seal  of  the  corporation;  and  the  fiict, 
that  the  mayor  was  afterwards  oust- 
ed from  his  office  by  a  judgment  of 
the  Court  of  King's  Bench  makes  no 
difference.  De  Orave  v.  The  Mayor 
and  Corporation  of  Monmouik,     111 

COSTS. 

See  Bill  of  Exchange,  3. — Prac- 
tice, 4. 

If  a  prosecutor,  having  removed 
an  indictment  by  certiorari,  give  no- 
tice of  trial  for  the  assizes,  and  bring 
down  the  record,  and  withdraw  it 
after  it  has  been  entered  for  trial, 
the  Judge  at  the  assizes  cannot  or- 
der the  prosecutor  to  pay  the  de- 
fendant the  costs  of  the  day;  but  a 
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motion  must  be  made  in  the  Court  of 

King's  Bench.   Rex  v.  Watton,    S29 

See  ReguUe  GeneraUSf  No.  1 2, 

601,  607 
COVENANT. 

See  Stamp,  5. 

DECLARATION. 

Forms  of,  8,  35.  87 

See  ReguUe  Oenerales^  Nos,  6,  7, 8, 

10,14.  601,607 

DECLARATION  IN  ARTICULO 
MORTIS. 

See  Murder,  1. — Robrbrt,  1. 

DEED. 

iS^ee  Stamp,  4,  5. 

DEMURRAGE. 
See  Shipping,  1. 

DETINUE. 
iS'ee  Bankrupt,  14. 

DISTRESS. 
See  Landlord  and  Tenant,  3. 

DOG. 

See  Trespass. 

The  owner  of  sheep  in  a  field  which 
had  been  worried  by  a  dog,  shot  the 
dog  when  in  another  field  at  some 
distance  off: — Held,  in  an  action  by 
the  owner  of  the  dog,  that  the  de- 
fendant was  not  justified  in  the  act  of 
shooting,  as  it  was  not  done  in  pro- 
tection of  his  property.  WeUs  ▼. 
Headf  568 

EASEMENT. 
5ee  Judgment  recovered,  I. 

EJECTMENT. 

iS^ee  Landlord  and  Tenant. — Wit- 
ness, 8. 

1 .  If  a  lessor  of  the  plaintiff  is  non- 


suited for  want  of  the  defendant's  con- 
fessing lease,  entry,  and  ouster,  the 
Judge  will  not  srant  a  certificate  un- 
der the  Stat.  1  JV.  4,  c.  70,  s.  SO,  to 
give  the  lessor  of  the  plaintiff  imme- 
diate possession,  unless  an  affidavit 
stating  the  circumstances  of  the  case 
be  laid  before  him.  Doe  d«  J^/Ztam- 
son  V.  Dawson,  589 

2.  Under  that  stat.  the  Judge  has  no 
discretion  as  to  the  time  at  which  the 
lessor  of  the  plaintiff  shall  have  pos- 
session, as  he  must  either  grant  a  cer- 
tificate to  enable  him  to  get  imme- 
diate possession,  or  let  the  case  take 
its  r^ular  course.  Ibid, 

See  Regtda  Generalis,  604 

ELECTION. 

1{A.  agree  to  re* invest  a  sum  in  the 
3/.  per  cenU  consols  in  the  name  of  B,, 
charging  the  stock  at  a  price  not  ex- 
681  per  cenL,  or  to  repay  the  sum 
in  bank  notes  on  B,  giving  ji.  six 
months'  notice,  it  is  in  the  election  of 
B,,  whether  he  will  have  the  money 
re-invested,  or  paid  in  bank  notes. 
In  general,  the  election  is  in  the  par- 
ty  who  is  to  do  the  first  act.  CAip- 
pendale  v.  Thurston,  9B 

EMBEZZLEMENT. 

1 .  A.  was  employed  to  lead  a  stal- 
lion, and  he  was  to  charge  30^.  a 
mare,  and  not  take  less  Uian  20«. 
He  received  a  sum  of  6s*  for  the  co- 
vering of  a  mare,  which  he  did  not 
account  for: — Held,  no  embezzle- 
ment, as  the  sum  was  not  received 
by  virtue  of  his  employment.  Rex  v. 
Snowley,  890 

2.  The  halves  of  country  bank 
notes,  sent  in  a  letter,  are  goods  and 
chattels ;  and  a  person  who  steals  or 
embezzles  them  is  indictable  for  such 
larceny  or  embezzlement.  Rex  v. 
Meadf  5S5 

EMBEZZLEMENT  BY  AGENTS. 
1.  A.  placed  valuable  securities  in 
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the  hands  of  J9.,  with  a  written  direc- 
tion to  invest  the  proceeds  in  the  funds, 
"  in  case  of  any  unexpected  accident 
happening  to  A»*'  No  accident  did 
happen  to  A.^  nd  the  proceeds  were 
by  B.  converted  to  his  own  use: — 
Held,  that  B,  was  not  indictable  un- 
der the  Stat.  52  Geo.  3,  c.  6d,  (now 
repealed);  and  it  seems  that  he  would 
not  be  so  under  the  stat.  7  &  8  Oeo. 
4,  c.  29.  s.  49.   Rex  v.  fVkite,        46 

2.  An  allegation  in  an  indictment, 
that  A,  placed  valuable  securities  in 
the  hands  of  B.,  "  with  an  order  in 
writing  to  invest  the  proceeds  in  the 
Government  funds,"  is  not  supported 
by  proof  of  an  order  in  writing,  direct- 
ing B.  to  invest  the  proceeds  in  the 
Government  funds,  in  case  of  any  un- 
expected accident  happening  to  A. 

Ibidi 

S,  Form  of  indictment.  Ibid, 

EVIDENCE. 

See  Bankrupt,  8,  8,  11,  14  . — Biti. 
OF  ExcHANOB,  6,  9. — Embszzle- 

MENT  BY  AOBNTS,  2. ForoBRY. 

Insolvent,  4,  9. — Insurance. — 
Landlord  and  Tenant,  4. —  Li- 
bel, 1,  2, 3, 5. — Limitations,  Sta- 
tute OF,  3. — Malicious  Arrest. 
— Manslaughter,  2. — Negli- 
gence, 4,  6,  8,  9,  II. — ^Poisoning 
Cattle,  1. — Rape,  1. — Rbcxivino 
Stolen  Property^  2. — Rqbbbry, 
1,2. 

1.  If  a  witness  called  for  the  plain- 
tiff in  his  cross-examination  admit 
that  a  letter  was  written  by  him  with 
the  authority  of  the  plaintiff,  but  de- 
ny that  a  second  letter  is  of  his  hand- 
writing; the  defendant's  counsel  will 
not  be  allowed  to  shew  both  letters 
to  another  witness  called  for  the 
plaintiff,  and  ask  him  whether  he 
does  not  believe  that  the  second  let- 
ter was  written  by  the  same  person 
who  wrote  the  first.  Clermont  v.  Tul- 
lidgc,  1 

2.  If  a  pariili  register  of  ba)>tism8 


state  that  the  person  baptised  w2ls 
bom  on  a  particular  day,  that  is  not 
evidence  of  the  date  of  his  birth.  Rex 
V.  Clapkafn,  29 

3.  If  a  witness  give  evidence  of  a 
conversation  with  a  prisoner,  in  which 
that  prisoner  says  something  implicat- 
ing another  prisoner,  the  witness,  in 
giving  his  evidence,  must  not  omit 
Uie  name  of  such  other  prisoner,  and 
say  '*  another  person,"  but  must  give 
the  conversation  exactly  as  it  occur* 
red,  and  the  Judge  wiU  tell  the  Jury 
that  it  is  not  evidence  against  such 
other  prisoner.  Rex  v.  Heame^     215 

4.  A*  WIS  indicted  for  the  murder 
of  Hn  It  was  opened  that  A.^  hav- 
ing malice  against  P.,  hired  H.  to 
murder  him,  and  that  H.  did  so,  but 
that  H.  being  detected,  A,  had  mur- 
dered H.  to  prevent  a  discovery  of 
his  (if /s)  guilt  respecdng  the  murder 
of  P*  Evidence  was  given  of  ex- 
pressions of  malice  used  by  A.  to- 
wards P. ;  and  it  was  held  that  the 
prosecutor  Knight  also  give  evidence 
to  shew  that  H,  was,  in  fact,  the  per- 
son by  whom  P.  had  been  murder- 
ed. Rex  V.  Clewes,  221 

5.  A  person  charged  with  murder 
made  a  confession  before  the  coroner. 
It  appeared  that,  before  he  made  this 
confession,  B,^  who  was  both  a  der- 
gyman  and  a  magiairate,  had  had  an 
interview  with  him: — Heldf  Uiat  die 
prosecutors  were  not  bound  to  call 
B,  before  .they  put  in  the  csonietsioD, 
but  thAt  it  would  be  fair  for  them  to 
do.  «o;  iHid  that  if  the  proseciiCors 
did  not  call  B»i  the  prisoner  wi^jbi 
call  him  before  the  confession .  was 
read«  to  prove  that  some  induceteest 
was  held  out.  Ibidm 

6.  A,i  a  prisoner  chargied  with  mur- 
der, was  visited  by  B.f  who  was  both 
a  magistrate  and  a  clergyman;  B. 
told  him,  that  if  he  was  not  the  per- 
son who  struck  the  fatal  blow,  and  he 
would  tell  all  he  knew,  he  (B.)  would 
use  his  endeavours  and  influence  to 
prevent  any  thing  fhrni  happening  to 
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him ;  and  that  if  he  (A,)  did  not  make 
a  disclosure,  some  one  else  would 
probably  do  so.  After  this  B,  wrote 
to  the  Secretary  of  State,  who  return- 
ed an  answer  that  mercy  could  not  be 
extended  to  /i»;  which  answer  was 
communicated  by  B,  to  A.  After 
this,  A,  sent  for  the  coroner,  and  wish- 
ed to  make  a  statement.  The  coroner 
told  him,  that,  if  he  did  so,  it  would 
be  used  as  evidence  against  him.  The 
prisoner  made  a  confession— /fe^, 
that  this  confession  was  admissible. 

Ibid. 
7.  If  a  prisoner,  in  a  confession  made 
before  a  coroner,  which  is  taken  down 
in  writing,  mention  the  names  of  two 
other  persons  who  are  also  charged 
with  the  same  offence,  the  confession, 
when  read  in  evidence,  must  be  read 
with  these  names  in  it,  just  as  it  is, 
and  the  officer  of  the  Court  must  not 
say  "  another  person,*'  und  "  a  third 
person,"  instead  of  reading  the  names. 

Ibid. 

8.  If  a  prisoner,  charged  with  murder, 
say  in  his  confession,  which  is  read  in 
evidence  against  him,  that  he  was  pre* 
sent  at  the  murder,  but  took  no  part 
in  the  commission  of  it,  this  is  evi- 
dence for  him  as  well  as  against  him ; 
but  the  Judge  will  not  direct  an  ac- 
quittal, as  the  Jury  may  believe  one 
part  of  the  confession  and  disbelieve 
another;  however,  if  it  is  meant  to  be 
charged  that  the  prisoner  did  more 
than  is  stated  in  the  confession,  there 
ought  to  be  some  evidence  to  shew 
that.  Ibid. 

9.  A  prisoner  being  under  examin- 
ation before  a  magistrate,  on  a  charge 
of  felony,  a  statement  was  made  in 
his  presence  by  the  solicitor  for  the 
prosecution,  which,  the  witness  called 
to  prove  it  said,  he  believed  had  been 
taken  down  in  writing: — Held,  that 
under  these  circumstances  parol  evi- 
dence of  the  statement  was  not  ad- 
missible on  the  trial  of  such  prisoner. 
Rex  v.  Hollingshead,  242 

10.  If  a  letter,  written  by  one  of 
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several  prisoners,  be  read  in  evidence, 
and  in  this  letter  the  names  of  the 
other  prisoners  be  mentioned,  these 
names  must  not  be  omitted  in  the 
reading  of  the  letter,  but  the  Judge 
will  tell  the  Jury  to  pay  no  attention 
to  the  letter,  except  so  far  as  it  affects 
the  writer.  Rex  v.  Fletcher ^  250 

11.  It  is  to  be  presumed  that  what 
is  stated  <m  oath  before  a  magistrate 
is  taken  down  in  writing,  and  there- 
fore parol  evidence  of  such  a  state- 
ment is  not  receivable,  unless  it  be 
first  shewn  that  it  was  not  so  taken 
down.  Phillips  v.  Wimburn^         273 

12.  In  an  action  to  recover  back 
money  paid  by  a  banker  on  a  check, 
and  afterwards  allowed  to  his  custom- 
er, on  a  suggestion  that  the  check 
had  been  forged;  the  question  in  such 
action  being,  whether  the  check  in  fact 
was  a  genuine  instrument  or  not? — 
the  notes  of  the  magistrate's  clerk,  of 
statements  made  by  the  customer  on 
a  charge  against  the  person  supposed 
to  have  forged  the  check,  are  receiv- 
able in  evidence,  though  his  deposi- 
tion was  afterwards  regularly  signed 
pursuant  to  the  statute.  Williams  v. 
Woodward^  *d46 

IS.  If  a  prosecutor  give  in  evidence 
a  declaration  made  by  a  prisoner,  ex- 
culpatory of  himself,  the  Jury  are  not 
bound  to  take  this  to  be  true,  merely 
because  the  prosecutor  gives  it  in  evi- 
dence, but  they  ought  to  consider  how 
far  it  is  consistent  with  the  rest  of  th^ 
evidence,  and  whether  they  believe  it 
to  be  really  true.  Rex  v.  Steptoe,  397 

1 4.  In  an  action  for  use  and  occupa- 
tion by  the  reversioner,  against  a  per- 
son who  had  been  tenant  for  years, 
determinable  on  three  lives;  a  r^^is- 
ter  of  burials  of  a  Wesleyan  chapel 
is  not  admissible  to  prove  the  death 
of  one  of  the  cestuis  que  vie;  nor  is 
the  evidence  of  a  witness  who  heard  in 
the  ftimily  that  another  of  the  cestuis 
que  vie  was  dead.  Semble,  that  a 
copy  of  an  inscription  on  a  tombstone 
in  Uie  burial  ground  of  a  Wesleyan 
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obapel  18  also  not  evidence  for  this 
purpose.   Whittuck  v.  fVatertf      375 

15.  A  girl  was  charged  with  ad- 
ministering poison,  with  intent  to  mur- 
der. The  surgeon  said  to  her,  "  you 
are  under  suspicion  of  this,  and  you 
had  better  tell  all  you  know."  After 
this  she  made  a  statement  to  the  sur- 
geon : — Heldf  that  that  statement  was 
not  admissible  in  evidence.  Rex  ▼. 
Kingston^  387 

16.  Any  person' i  telling  a  prisoner 
that  it  will  be  better  for  him  to  con- 
fess, will  exclude  a  confession  made 
to  thai  person,  although  that  person 
was  not  in  any  authority,  as  prosecu- 
tor, constable,  or  the  like.  Rex  ▼. 
Dunn,  548 

17.  A  prisoner  was  indicted  for 
night  poaching,  and  it  was  proposed 
to  shew  that,  on  the  occasion  in  ques- 
tion, one  of  the  prosecutor's  game- 
keepers had  lost  his  coat,  and  that  it 
was  found  in  the  prisoner's  house. 
There  was  another  indictment  against 
the  prisoner  for  stealing  the  coat: 
Held,  that  this  evidence  was  inadmis- 
sible, unless  the  prosecutor  consented 
to  an  acquittal  on  the  indictment  for 
the  larceny.  Rex  v.  fVettnfood,     54*7 

18.  A  prisoner  was  in  the  custody 
of  A.,  a  constable ;  B.,  another  con- 
stable,  coming  into  the  room,  A,  left 
it,  and  the  prisoner  immediately  nuide 
a  confession  to  B. : — Held,  that  if  the 
prisoner  was  in  custody  as  an  accus- 
ed party,  that  A.  must  be  called  to 
prove  that  he  had  held  out  no  induce- 
ment to  the  prisoner  to  confess,  be« 
fore  the  confession  made  to  B,  is  re- 
ceivable in  evidence;  but  if  it  appear 
that  the  prisoner  was  not  then  in  cus- 
tody on  any  charge,  but  merely  de- 
tained as  an  unwilling  witness,  it  wQl 
not  be  necessary  to  aill  A.  If  a  pri- 
soner makes  a  confession  to  a  consta- 
ble, who  takes  down  what  he  says, 
and  the  prisoner  signs  it,  this  paper 
will  be  read  by  the  ofi&cer  of  the  Court. 
Rex  V.  SwaikvM,  548 

19.  A  prisoner,  When  before  the 


committing  magistrate,  was  sworn  by 
mistake,  he  being  supposed  to  be  a 
witness:  as  soon  as  the  mistake  was 
discovered,  the  deposition  which  was 
begun  was  destroyed,  and  the  prison- 
er cautioned.  After  this  he  made  a 
statement : — Held,  that  such  statement 
was  receivable  in  evidence.  Rexr. 
Webb,  564 

20,  If  a  prisoner  is  brought  before 
a  magistrate,  his  statement  ought  not 
to  be  taken  till  the  evidence  against 
him  is  gone  through,  and  he  should 
then  be  asked,  if  he  has  any  thing  to 
say  in  answer  to  the  charge.  Rex  v. 
Fagg,  566 

21 .  The  captain  of  a  vessel  said  to 
one  of  his  sailors  suspected  of  having 
stolen  a  watdi — "  That  unfortunate 
watch  has  been  found,  and  if  you  do 
not  tell  me  who  your  partner  was,  I 
will  commit  you  to  prison  as  soon  as 
we  get  to  Newcastle — ^You  are  a 
damned  villain  and  the  gallows  is 
painted  in  your  face :" — Held,  that  a 
confession  made  by  the  sailor  after 
this  threat  was  not  receivable  in  evi- 
dence on  his  trial  for  the  felonjL  Rex 
V.  Parratt,  570 

%%.  If,  in  an  action  for  work  and 
labour,  surveyors  be  caUed  for  the 
defendant,  to  prove  that,  in  the  year 
1 83 1,  they  surveyed  the  work,  and 
that,  in  their  judgment,  the  duogei 
were  100^  too  much: — Held,  that  a 
letter  from  the  defendant's  attorney, 
stating  that  the  work  had  been  sur- 
veyed in  1829,  and  that  the  charges 
were  considered  to  be  60/.  too  much, 
is  not  admissible  as  evidence  in  reply- 
Knapp  V.  HaekaU,  590 

EXECUTION. 

See  Landlord  &  Tsnant,  9,  10. 


EXECUTOR. 

See  Landlord  8r  Tsnant,  6. — ^Pa<v 
BATE  Doit. 
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EXTORTION. 

1.  A  collector  of  post-horse  duty 
demanded  of  A.  a  sum  of  money,  al* 
leging  that  A,  had  let  out  horses  for 
hire  without  payment  of  the  duty. 
A.  denied  that  he  had  done  so,  and 
gave  the  collector  a  promissory  note 
lor  Al.,  the  amount  of  which,  after  it 
became  due,  was  paid  by  A.  to  the 
collector,  who  handed  it  over  to  his 
principal,  the  farmer  of  the  post-horse 
duties: — HM^  that  this  was  extortion 
in  the  collector,  and  that  his  having 
paid  the  Ynoney  over  to  his  principal 
made  no  difference.  Re*  v.  Higgins, 

247 

FALSE  IMPRISONMENT. 

See  Apprshsnsion, — Theatre,  1. 
Trespass,  S. 

FELONY. 

If  a  child  more  than  seven  and  un- 
der fourteen  years  of  age  is  indicted 
for  felony,  it  will  be  left  to  the  Jury 
to  say  whether  the  offence  was  com- 
mitted by  the  prisoner,  and  if  so,  whe- 
ther, at  the  time  of  the  offence,  the 
prisoner  had  a  guilty  knowledge  that 
he  or  she  was  doing  wrong.  The 
presumption  of  law  is,  that  a  child  of 
that  age  has  not  such  guilty  know- 
ledge, unless  the  contrary  be  proved 
by  the  evidence.  Rex  v.  Owen,     ft56 

FIXTURES,  STEALING. 

SembUf  that  the  stealing  of  brass 
fixed  to  tomb-stones  in  a  church-yard, 
is  a  felony  under  the  stat.  7  &  8  Geo, 
4,  c.  29,  s.  44.  Rex  v.  BUck,        377 

FORFEITURE. 
See  Landlord  &  TENANTt 

FORGERY. 

1.  On  an  indictment  for  uttering 
a  forged  deed,  it  appeared  that  the 
deed  alleged   to  have  been  forged 

tt2 


was  produced  in  evidence  by  the  pri- 
soner's attomev  on  the  trial  of  an 
ejectment,  in  which  the  prisoner  was 
lessor  of  the  plaintiff;  and  that,  after 
the  trial,  it  was  returned  to  the  pri- 
soner's attorney: — Held,  that  if  the 
prisoner  did  not  produce  the  deed, 
he  having  had  notice  to  produce  it, 
secondary  evidence  might  be  given 
of  its  contents,  without  calling  his 
attorney  to  prove  what  he  had  done 
with  the  deed.   Rex  v.  Hunter,    128 

2.  If,  as  secondary  evidence  of  the 
contents  of  the  deed,  the  draft  be 
given  in  evidence,  and  in  the  draft 
words  be  abbreviated,  which,  in  the 
setting  out  of  the  deed  in  the  indict- 
ment, are  put  in  words  at  length,  it 
will  be  for  the  Jury  to  say,  whether 
they  think  that  the  words  abbreviated 
in  the  draft  were  inserted  at  length  in 
the  deed  itself.  Ibid. 

.?.  If  a  forged  deed  be  in  the  pos- 
session of  a  prisoner,  who  is  indict- 
ed for  forging  it,  the  prosecutor  is 
not  entitled  to  give  secondary  evi- 
dence of  its  contents,  unless  he  has, 
a  reasonable  time  before  the  com- 
mencement of  the  Assizes,  given  the 
prisoner  notice  to  produce  it;  and  a 
notice  given  to  the  prisoner  during  the 
Assizes  is  too  late;  but  if  the  prison- 
er has  said  that  he  has  destroyed  the 
deed,  no  notice  to  produce  it  will  be 
necessary.     Rex  v.  Haworth,       254 

4.  A.  was  charged  with  forgery,  and 
B»  was  examined  on  oath  before  the 
magistrate  as  a  witness  against  A,; 
after  this,  B.  was  himself  charged 
with  a  different  forgery: — Held,  tnat 
the  deposition  of  B.  was  evidence 
against  him  on  his  trial  for  the  for- 
gery, notwithstanding  that  it  was 
taken  on  oath.  Ibid, 

5.  Semble,  that  on  an  indictment 
for  uttering  a  bill  of  exchange  with 
a  forged  acceptance,  knowing  the  ac- 
ceptance to  be  forged,  other  forged 
bills  of  exchange  precitely  nmt£ir, 
passed  to  the  prosecutor  by  the  pri- 
soner, may  be  given  in  evidence  to 
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shew  a  guilty  knowledge  in  tlie  pri- 
soner, though  they  were  not  passed 
till  about  a  month  after  the  uttering 
for  which  the  prisoner  is  tried.  Hex 
V.  Srmih,  411 

GOODS,  COUNTS  FOR. 
See  Regula  Generalit.  607 

GUARANTIE. 
See  AssiONMBKT. 

1.  An  agreement  in  the  following 
form : — "  1  bind  myself  to  be  secu- 
rity to  you  for  /.  C.,  late  in  the  em- 
ploy of/.  P.,  of  £».-^.,  for  whatever 
you  may  entrust  him  with,  while  in 
your  employ,  to  the  amount  of  501" 
contains  a  sufficient  consideration  on 
the  face  of  it.  Newhery  v.  Armstrong, 

59 

2.  A»  signed  a  guarantie  on  the 
18th  November,  by  which  he  agreed 
to  be  answerable  to  B,  for  the  amount 
of  five  sacks  of  flour,  to  be  delivered 
to  C,  payable  in  one  month.  On 
the  19tn,^.  delivered  five  sacks  to  C, 
On  the  21  St,  he  delivered  five  sacks 
more.  On  the  24th,  three  sacks,  4 
bushels,  and  1 8  lbs.,  part  of  the  first 
live  sacks,  were  returned  as  of  improper 
quality,  and  an  equal  quantity  of  dif- 
ferent flour  was  sent  in: — Held,  that 
A*  was  not  answerable  on  his  gua- 
rantie for  any  more  than  that  part  of 
the  first  five  sacks  which  was  re- 
tained.    Kay  V.  Groves,  72 

HABEAS  CORPUS. 

See  Libel,  8. 

HUSBAND  AND  WIFE. 
See  Bill  of  Exchange,  1 1 . 

INDICTMENT. 

See  Arson. — Bioamv.— Compouni>- 
iMo  Felont.—Conspiracy.— Costs. 
Embezzlbmsnt  by  Aobntsi  2. — 
MyBDBH  Abroad,  2. — Poiionino. 


— Poisoning  Cattlb,  2. — Pbac- 
TiCB,7. — Riot,  2, 4.— Shbef-stbai.* 
iNo. — Threatening  Lettbr.  2. 

If  a  parish  be  partly  situate  in 
the  county  of  W.  and  partly  in  the 
county  of  S.,  it  is  sufficient,  in  an  in- 
dictment for  larceny,  to  state  the  of- 
fence to  have  been  committed  at  the 
parish  of  H,  in  the  comnly  of  W. 
Rex  V.  Perkins,  363 

INFANT. 

1 .  If  a  tradesman  trust  %n  infant, 
he  does  it  at  his  peril,  and  he  can- 
not recover  if  it  turns  out  that  the 
party  has  been  properly  supplied  by 
his  friends.     Story  v.  Pery,  526 

2.  A  master  advanced  money  to  his 
female  servant,  who  was  under  age,  for 
her  to  purchase  a  silk  dress  and  other 
articles  not  necessary  for  her: — Held, 
that  these  advances  formed  no  defence 
to  an  action  for  her  wages.  Hedgley 
V.Holt,  104 

3.  Payments  made  to  an  infant,  on 
account  of  wages  due  to  her,  for  her 
to  purchase  necessaries,  are  valid  pay- 
ments. Ibid, 

4.  Money  paid  by  a  master  for  ooadi 
fares  for  the  mother  of  his  servant, 
cannot  be  deducted  from  the  wages  of 
the  servant,  if  the  servant  be  under 
age.  Ibid. 

5.  The  statement  of  an  account  by 
an  infant  is  not  binding  on  the  infant. 

Ibid. 

• 

INSOLVENT. 

See  Assignment  for  the  Benefit  of 
Creditors,  1. 

1.  Action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange; 
the  defendant  had  taken  the  benefit 
of  the  Insolvent  Debtors'  Act,  and 
had  set  down  the  drawer  as  acredi- 
tor,  in  his  schedule  z-^Held,  that  the 
drawer  was,  notwithstanding  this,  m 
competent  witness  for  the  plaintiff  in 
this  action.     CropUy  v.  Comer,    21 


INSOLVENT. 


INSOLVENT. 
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2.  An  insolvent  debtor  is  not  a 
competent  witness  for  the  plaintiff, 
in  an  action  brought  by  his  assignee, 
because  his  future  property  is  liable 
to  the  payment  of  the  debts  in  his 
schedule,  and  therefore  he  is  interest- 
ed in  procuring  the  recovery  of  as 
much  money  as  possible.  Dela- 
feld  V.  Freeman^  67 

9,  To  justify  the  Jury  in  giving  a 
verdict  for  the  plaintiff,  in  an  action 
against  an  insolvent  debtor  by  the 
indorsee  of  a  bill  of  exchange,  accept- 
ed by  such  debtor,  as  a  securitv  for  a 
debt  due  to  the  indorser,  and  from 
which  he  had  been  discharged  un- 
der the  Insolvent  Debtors'  Act,  they 
must  be  satisfied,  not  only  that 
the  plaintiff  gave  value  for  the  bill, 
but  that  he  took  it,  hondfide^  for  his 
own  purposes,  without  any  concert 
with  the  indorser,  and  without  any 
knowledge  of  the  defect  in  the  indor- 
ser's   title.      Northam  v.  Laiouche, 

140 

4.  The  provision  in  the  76th  section 
of  the  7  Geo.  4,  c.  57,  that  a  certi- 
fied copy  of  the  petition,  schedule, 
order  of  adjudication,  &c.,  ''shall,  at 
all  times,  be  admitted  in  all  Courts 
whatever,  as  sufficient  evidence  of 
the  same,"  does  not  take  away  the 
right  of  producing  in  evidence  the 
original  order  of  adjudication  pro< 
cured  from  the  Court.  Ibid, 

5.  Where  a  defendant  pleads  that 
he  was  *'  duly  discharged"  under  the 
Insolvent  Debtors'  Act,  and  the  plain- 
tiff in  his  replication  denies  the  dis- 
charge modo  et  farmd,  it  is  sufficient 
for  the  defendant  to  prove  the  order 
of  adjudication  for  his  discharge,  and 
it  is  not  necessary  to  prove  the  fact 
of  his  having  filed  his  petition,  al- 
though that  fact  is  essential  to  give 
the  Court  jurisdiction.  Andrews  v. 
Pledger,  274 

6.  Where,  in  an  action  by  the 
payee  against  one  of  the  makers  of  a 
joint  and  several  promissory  note,  to 
which  the  defendant  pleads  his  dis- 


charge under  the  Insolvent  Debtors' 
Act,  it  appears  that  no  notice  of  the 
defendant's  intention  to  apply  for  his 
dischairge  was  given  to  the  plaintiff, 
but  that  the  note  was  drawn  by  the 
other  maker,  and  signed  by  the  de- 
fendant for  his  accommodation;  it 
will  be  for  the  Jury  to  say,  whether 
the  defendant  knew  to  whom  the 
note  was  made  payable,  for,  if  he  did, 
notice  would  be  necessary,  other- 
wise not.     SharpeY.Gye,  311 

7.  A,  being  in  insolvent  circum- 
stances, and  wishing  to  compound 
with  his  creditors,  had  two  actions 
brought  against  him.  A,  applied  to 
B,,  an  attorney,  to  defend  them, 
which  B.  refused,  unless  he  was  paid 
20/.  in  hand.  The  money  was  paid 
to  B.,  who  defended  the  actions,  the 
costs  being  more  than  20/.;  af- 
ter this  A,  took  the  benefit  of  the 
insolvent  act: — Held^  that  the  20/. 
could  not  be  recovered  by  the  as- 
signees from  B,,  as  it  was  not  a  vo- 
luntary payment.      Troup  v.  Brooks, 

320 

8.  A.,  an  insolvent  debtor,  in  his 
schedule,  stated  that  he  had  given  his 
acceptance  to  B.,  who  was  the  draw- 
er of  a  bill,  but  A,  did  not  mention 
the  name  of  the  indorsee  in  his  sche- 
dule:— Held,  that  if  he  did  not  know 
the  bill  to  have  been  indorsed,  this 
would  be  a  bar  to  an  action  by 
the  indorsee;  but  that,  if  the  in- 
solvent had  been  told  that  the  bill 
was  in  the  hands  of  the  indorsee,  the 
insolvent  would  be  still  liable,  al- 
though the  Jury  might  think  he  had 
forgotten  what  he  had  been  told,  and 
that  his  attorney  had  made  inquiries 
as  to  who  held  the  bill,  with  a  view 
of  putting  such  holder's  name  into 
the  insolvent's  schedule.  Lewis  v. 
Mason,  322 

9.  Semhle,  that  certified  copies  of 
the  schedule  &c.  under  the  Insolvent 
Debtors'  Act,  are  only  evidence  for 
the  insolvent  and  for  his  creditors, 
because  tliey  are  the  only  persons  en« 
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titled  by  the  act  to  claim  them.  To 
make  the  contents  of  a  schedule  evi- 
dence against  an  insolvent  debtor, 
semble,  that  some  evidence  of  identi* 
ty  is  necessary,  and  it  will  not  be  suf- 
ficient that  the  schedule  purports  to 
be  the  schedule  of  a  person  of  the 
name  of  the  insolvent.  Nichoth  v. 
DonmeSf  930 

10.  Form  of  pleading  discharge 
nnder  the  insolvent  act.  140 

INSURANCE. 

See  SHiPPUfOf  4. 

If  a  policy  of  insurance  be  pro- 
duced by  the  agent  of  the  plaintiff, 
through  whom  it  was  effected,  and 
the  defendant's  name  be  struck  out, 
and  have  written  against  it,  **  adjust- 
ed the  general  and  particular  averages 
at  30/.  9#.  per  cent,;"  this  is  proof 
that  the  policy  has  been  adjusted, 
but  not  that  it  has  been  satisfied :  but 
the  plaintiff  will  not  be  allowed  to  go 
into  evidence  to  shew  that  some  of 
the  sums  allowed  at  the  time  of  the 
adjustment  were  too  small.  If  the 
plaintiff  could  shew  that  the  loss  was 
settled  without  his  authority,  or  per- 
haps if  he  could  shew  that  some  sum 
was  entirely  omitted,  he  might  go  be- 
yond the  amount  of  the  aoyustment* 
Adams  v.  Saundars,  25 

INTEREST. 

See  Award,  1. 

If  a  party  shew,  in  an  action  for 
money  lent,  that  it  was  the  course  of 
dealing  between  him  and  the  defend- 
ant, to  calculate  the  interest  every 
year,  and  add  that  to  the  principal, 
and  the  next  year  to  calculate  upon 
the  total,  he  may  recover  interest,  cal- 
culated in  the  same  way,  for  the  years 
subsequent  to  the  striking  of  the  last 
balance  between  the  parties.  Newell 
V.  Jones,  124 

I.  O.  U. 
See  Account  stated,  2. 


ISSUE. 
See  pBAcrica,  6. 

JOINT  STOCK  COMPANY. 
See  Bill  of  Ezcbakos,  2. 

JUDGMENT  RECOVERED. 

A  reversioner  recovered  in  an  ac- 
tion for  obstructing  an  ancient  lig^t»  to 
the  injury  of  his  reversionary  interest. 
The  obstruction  was  not  removed : — 
Heldf  that  he  migbt  maintain  a  aeoond 
action  for  the  continuance  of  the  in- 
jury to  his  reversionary  interest,  and 
that,  on  issue  taken,  whether  this  was 
the  *'  same  identical  grievance"  for 
which  he  had  previouslv  recovered, 
the  reversioner  was  entitled  to  m  ver- 
dict.   Skadwell  v.  HiUcldnson^     SSS 

JURY. 
See  Practicz,  5. 

LANDLORD  AND  TENANT. 

See  Stahp,  5. 

1  •  If,  by  a  written  agreement,  A. 
agrees  to  let,  and  B,  to  take  a  mes- 
suage from  a  day  past,  for  a  term  of 
ten  years,  "  at  and  under  the  rent  of 
SO/."*  This  is  an  agreement  by  B,  to 
pay  a  rent  of  80/. ;  and  ther^re,  if 
there  be  a  power  of  re-entry  in  case 
of  a  breach  of  *'  any  of  the  agreements 
therein  contained,"  A.  has  a  power  of 
re-entry  for  non-payment  of  rent,  al- 
thouffh  there  is  no  express  agreement  to 
pay  the  rent.  Doe  d.  jRmns  v.  Kmeller,  S 

2.  Where  the  agreement  under 
which  a  party  holds  a  house  states, 
that  he  "  agrees  to  become  tenant  &f 
occupying,**  it  will  be  an  answer  to  a 
claim  of  rent,  in  an  action  for  use  and 
occupation,  if  he  shews  that  the  house 
was  not  in  such  a  reasonable  and  de- 
cent state  of  repair,  as  to  be  fit  for 
comfortable  occupation.  Salisimr^  v. 
Marshal,  65 

d.  A.  gave  ^.authority  to  distrain 
on  the  ^wLe  of  C,  and  gave  him  an 
indemmty  against  all  costs  andcharges 


LANDLORD  &  TENANT. 

that  be  might  be  at  ^  on  that  ac" 
count.**  B.  made  the  distress,  and  his 
men  being  told  by  the  son  of  C  that 
a  certain  cask  contained  spent  liquor, 
of  no  value,  they  took  the  cask  to 
pieces,  and  let  the  liquor  run  off*.  It 
was,  in  fact,  cochinetd  dye,  belonging 
to  D*  For  the  wasting  of  it  D.  reco- 
vered damages  against  B.  in  an  ac- 
tion of  trover.  Heldf  that  B,  could 
not  recover  the  amount  of  those  dam- 
ages from  A,  in  an  action  on  the  in- 
demnity; and  that  such  an  indemnity 
would  only  apply  to  cases  where  a 
distress  was  illegal,  because  the  land- 
lord had  no  right  to  put  in  such  dis- 
tress. Draper  v.  Thompson^  84 

4.  In  an  action  of  ejectment  by  the 
reversioner  (on  the  expiration  of  a 
building  lease),  to  recover  possession 
of  a  house,  which  adjoinea  one  that 
the  lessor  of  the  pUintiff*  had  sold  to 
the  defendant,  and  the  description  of 
which,  in  the  surrender  (it  being  co- 
pyhold), contained  the  words  "  as 
now  occupied  by  //.  B.,  or  his  under- 
tenants;" an  under-lease  (granted 
pending  the  existence  of  the  original 
building-lease)  under  which  A.  B. 
claimed  the  ground  upon  which  both 
the  houses  were  built,  was  received 
as  evidence  of  the  mode  in  which  the 
property  had  been  enjoyed.  Doe  d. 
Tims  V.  Jordan^  146 

5.  Trustees  under  an  assignment 
for  the  benefit  of  creditors,  are  enti- 
tled (like  assignees  under  the  Bank- 
rupt and  Insolvent  Debtors'  Acts,)  to 
a  reasonable  time  to  ascertain  whe- 
ther property  held  under  a  lease  by 
the  debtor,  can  be  made  available  for 
the  benefit  of  the  creditors  or  not ; 
but  if  they  act  in  such  a  way  as  to 
render  the  premises  of  less  value  to 
the  lessor,  or  deal  with  the  property 
as  if  the  lease  were  vested  in  them, 
they  will,  by  that  conduct,  make 
themselves  personally  liable  for  the 
payment  of  rent  and  performance  of 
covenants.    Carter  v.  Wame,       191 

6.  A  tenant  from  year  to  year  died, 
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I  and  a  regular  notice  to  quit  was  serv- 
ed on  the  widow,  who  remained  in 
possession: — Held^  that  the  landlord 
might  recover  in  ejectment,  unless  it 
were  shewn  that  some  other  person, 
and  not  the  widow,  was  tlie  executor 
or  administrator  of  the  tenant;  and 
that  it  was  not  incumbent  on  the 
landlord  to  shew  that  the  widow  wai 
either  executrix  or  administratrix. 
Bees  d.  Mears  v.  Perrott^  ftSO 

7.  A.  applied  to  B.,  (the  proprie- 
tor of  a  house,  with  cellars,  which  he 
was  in  the  habit  of  letting),  telling 
him  that  he  wanted  cellar  room  to  do 
a  pipe  of  wine,  but  adding,  that  he 
did  not  know  but  very  shortly  he 
might  want  a  good  deal  of  room ;  B,, 
upon  this,  said  that  he  had  better  put 
it  into  his  (^.'s)  own  cellar ;  which 
he  did: — Held,  that,  under  these  cir- 
cumstances, B,  was  entitled  to  detain 
the  wine,  till  a  reasonable  and  proper 
sum  had  been  paid  him  for  rent.  Gra^ 
V.  Chamberlain,  260 

8.  An  agreement,  by  which  A. 
agrees  to  "  let"  premises  to  B.,  *'  on 
lease"  for  a  certain  term,  at  a  certain 
rent,  "  subject  to  the  stipulations  and 
covenants  in  the  original  lease,  under 
which  he  holds,"  and  "to  keep  the 
said  stipulations  in  every  respect  un* 
til  the  said  lease  shall  be  granted, 
which  lease,  when  required  by  B,,  is 
to  be  prepared  by"  A.'s  solicitor,  but 
at  ^.'s  expense — is  a  lease,  and  not 
only  an  agreement  for  one.  Wilson  v« 
Chisholm,  ^7^ 

9.  In  an  action  by  a  landlord 
against  a  Sheriff*,  for  removing,  un- 
der an  execution,  the  goods  of  his 
tenant,  without  securing  the  payment 
of  a  year's  rent,  as  required  by  the 
statute  8  Anne,  c.  14,  the  tenant  was 
called  to  prove  the  rent  due,  and  ob- 
jected to  as  interested,  and  released 
by  the  landlord: — Held,  that  this  re- 
lease could  not  be  pleaded  in  bar  of 
the  action  puis  darrein  continuance, 
nor  did  it  reduce  the  landlord  to  the 
necessity  of  taking  a  verdict  against 
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LARCENY. 


LIBEL. 


the  SherifFfor  nominal  damages  only. 

Thwgood  ▼.  Richardson^  481 

l*he  statute  8  Anne,  c.  14,  a.  1, 

applies  to  goods  in  apartments  being 

parcel  of  a  messuage.  Ibid, 

LARCENY. 

See  Embezsleiisnt,  2. — Felony. — 
Indictmsnt,  1. — Post  Office. 

• 

1.  If  pigeons  are  so  far  tame  that 
they  come  home  every  night  to  roost 
in  wooden  boxes,  hung  on  the  outside 
of  the  house  of  their  owner,  and  a 
party  come  in  the  night  and  steal 
them  out  of  these  boxes,  this  is  a  lar- 
ceny.  Rex  \.  Brooks,  131 

2.  A.  delivered  his  watch  to  B.  to 
be  repaired,  instead  of  repairing  it  he 
sold  it,  and  A,,  being  informed  of  this, 
told  B.  that  he  would  either  have  his 
watch  back  or  the  money: — Held, 
no  felony.   Rex  v.  Levy,  241 

3.  A  prisoner  was  indicted  for  steal- 
ing three  articles.  It  appeared,  that, 
having  taken  the  first  article,  he  re- 
turned in  about  two  minutes  and  took 
the  second,  and  tlien  returned  in  half 
an  hour  and  took  the  third: — Held, 
that  the  last  taking  was  a  distinct  fe- 
lony, and  could  not  be  given  in  evi- 
dence with  the  other  two.  But  that 
the  interval  of  time  between  the  first 
and  second  takings  was  so  short,  that 
they  must  be  considered  as  parts  of 
the  same  transaction.  Rex  v.  Birds* 
eye,  386 

4.  A  box  belonging  to  a  benefit 
society  was  stolen  from  a  room  in  a 
public  house.  Two  of  the  stewards 
had  keys  of  this  box;  and,  by  the 
rules  of  the  society,  the  landlord  ought 
to  have  had  a  key,  but  in  fact  he  had 
not: — Held,  that  the  prisoner  might 
be  convicted  on  a  count  laying  the 
property  in  the  landlord  alone.  Rex 
V.  Wymer,  391 

5.  If  one  employed  to  carry  goods 
for  hire,  appropriate  them  to  his  own 
use,  but  does  not  break  bulk,  this  is 
no  larceny,  altliough  the  person  so 


employed  were  not  a  comoion  carrier, 
but  was  only  employed  in  this  parti- 
cular instance.   Rex  v.  Fietcker^  545 

LARCENY  IN  A  DWELLING- 
HOUSE. 
If  a  prisoner,  who  was  in  the  ser- 
vice of  the  prosecutor,  steal  a  quan- 
tity of  lace  in  several  pieces,  the  pieces 
together  being  above  5L  in  value,  and 
bring  them  all  out  of  his  roaster's 
house  at  the  same  time,  this  is  a  ca- 
pital offence,  although  it  be  shcnvn 
that  the  prisoner  had  the  opportuiuty 
of  stealing  the  lace  by  a  piece  at  a 
time,  and  that  no  one  of  the  pieces 
was  worth  5L   Rex  v.  Jones,        217 

LEASE. 

See  Landlord  and  Tenant,  7. 

LETTER. 
See  Libel,  5,  7. — Post  Officb. 

LIBEL. 

1 .  If  a  libel,  purporting  to  be  a  cir- 
cular, written  by  the  secretary  of  a  so- 
ciety for  the  protection  of  tradeagainst 
swindlers,  impute  certain  specific  facts 
to  the  plaintiff;  a  witness  cannot  be 
asked  what  he  understands  by  finding 
a  person's  name  inserted  in  such  a 
circular;  but  he  may  be  asked  whe- 
ther there  is  any  meaning  in  such  a 
circular,  beyond  what  appears  on  the 
face  of  it.    Humphreys  v.  Miller ^     7 

2.  If  the  members  of  such  a  society 
agree  to  contribute  towards  all  law 
expenses  respecting  it,  and  an  action 
be  brought  against  the  secretary  of  it 
for  a  libel,  it  seems  that  a  member  of 
the  society  is  a  competent  witness  for 
the  defence,  because  an  agreement  by 
parties,  that  they  will  bear  each  other 
harmless  in  doing  wrong,  is  void.  In 
tliis  case,  a  member  of  tlie  society  was 
examined  for  the  defence,  but  the  se- 
cretary released  him  before  he  gave  his 
evidence.  Ibid^ 

3.  The  declaration,  in  an  action  for 


LIBEL. 
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libel,  aTerred  that  the  plaiotiflT  carried 
on  the  business  of  a  carpenter,  builder, 
and  surveyor,  and  had  been  appoint- 
ed  the  surveyor,  agent,  and  steward 
of  a  certain  company  or  society  of 
persons  called  **  The  New  England 
Company;"  and  that  the  defendant 
published,  concerning  him,'  and  con- 
cerning his  said  employment  by  the 
said  company,  and  concerning  him  in 
Am  said  trade  of  carpenter,  builder, 
and  surveyor,  &c.,  in  a  letter  to  one 
J.  G.,  he  the  said  J.  G.  then  and 
there  being  the  treasurer  of  the  said 
company,  a  certain  libel,  &c.  It  ap- 
peared, that  the  company  in  question 
was  a  corporation,  and  that  its  name 
was  "  The  Society  for  the  Propaga- 
tion of  the  Gospel  in  New  England 
and  parts  adjacent,  in  America.'* — 
Held,  that  this  mis-description  of  the 
company  was  not,  under  the  circum- 
stances, any  ground  of  nonsuit.  Ru^ 
therford  v.  Evans,  74 

4.  It  is  no  objection,  that  a  part  on- 
ly of  one  sentence  in  a  letter  is  insert* 
ed  in  a  count  for  libel,  if  it  appear  that 
enough  is  set  out  to  comprise  the 
substance  of  the  charge  made  by  the 
defendant  against  the  plaintiff.    Ibid, 

5.  In  an  action  of  slander,  the  plain- 
tiff, in  shewing  special  damage,  must 
confine  his  proof  to  the  evidence  of 
persons  who  received  the  slanderous 
statements  from  the  defendant  him- 
self  Ibid, 

6.  In  an  information  for  a  libel, 
imputing  improper  conduct  to  j4,, 
as  Town-clerk  of  H.,  it  was  alleged 
that  he  was  Town -clerk,  and  that  it 
was  his  duty  to  issue  his  precept  for 
summoning  the  Grand  Jury.  The 
precept  was  signed  both  by  the  Mayor 
and  Town-clerk: — Held,  that  this 
satisfied  the  allegation,  that  he  issued 
his  precept,  and  that  the  fact  that  he 
was  an  Alderman  of  the  borough  at 
the  time  when  he  was  elected  Town- 
clerk,  made  no  difference.  Rex  y. 
Hatfield,  ^44 

7.  Though  a  letter,  written  confi- 


dentially by  the  correspondents  of  a 
foreign  mercantile  house,  contain  very 
strong  expressions  concerning  third 
persons  engaged  in  mercantile  trans- 
actions, imputing  to  such  persons 
"  notoriety  for  every  thing  but  fair 
dealing  and  a  strict  adherence  to 
their  engagements:"  yet,  semble,  that 
those  expressions  will  not,  per  -se, 
take  away  the  privilege  which  attaches 
to  such  a  communication,  and  make 
the  letter  a  libel.   Ward  v.  Smith,  30ft 

8.  The  Court  of  King's  Bench  will 
not  grant  a  habeas  corpus  to  discharge 
out  of  custody  a  person  who  has  been 
convicted  of  libel,  at  the  commission 
of  oyer  and  terminer  at  the  Old 
Bailey,  on  the  ground,  that  when  the 
verdict  was  returned  only  one  Com- 
missioner was  present  instead  of  two, 
as  required  by  law.  But  qucere,  whe- 
ther such  a  circumstance  may  not  be 
assigned  as  error.  Rex  v.  Carlile,  4 1 5 

N,  B,  It  was  afterwards  held  in 
K,  U,  that  it  could  not, 

9.  If  the  surveyor  to  a  society 
which  publishes  an  account  of  the 
difierent  classes  of  ships,  for  the  in- 
formation of  merchants,  underwriters, 
&c.*,  is  requested  by  a  ship  owner  to 
survey  his  ship,  and  does  so  in  con- 
sequence, and  makes  a  report  to  the 
society,  who  class  the  vessel  accord- 
ing to  his  report,  such  ship  owner 
cannot  maintain  an  action  against  the 
members  of  the  society  for  a  libel  in 
misdescribing  the  ship;  nor  against 
the  surveyor,  unless  he  made  a  false 
report.  And  qucere,  whether  such  an 
action  is  maintainable  at  all  without 
evidence  of  express  malice  ?  Kerr  v« 
Shedden,  528 

10.  Form  of  declaratiou  in  the  case 
of  Humphreys  v.  Miller,  7 

LIEN. 

See  Bankrupt,  6. — Trover,  2,  8. — 
Landlord  and  Tenant,  7. 

LIGHTS,  ANCIENT. 
iS'fe  Judgment  Recovered,  1. 
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LIMITATIONS,  STATUTE  OF. 
See  ADKimsTRATOBy  1. 

1.  A  payment  of  interest  within 
six  yean  by  one  of  the  makers  of 
a  joint  and  several  promissory  note 
more  than  six  years  old,  will  take  the 
case  out  of  the  statute  of  limitations, 
as  against  the  other  maker  of  the 
note;  and  the  statute  9  Geo.  4,  c.  14, 
has  not  altered  the  law  in  this  respect. 
An  item  of  interest  in  an  account  of 
which  the  party  paid  the  balance,  is  a 
sufficient  payment  of  interest*  CAip- 
pendale  v.  Thurston^  98 

2.  In  osntmfMU  on  a  bQl  of  ex- 
change, to  which  the  statute  of  limi* 
tations  was  pleaded,  two  letters  were 
given  in  evidence  to  take  the  case  out 
of  the  statute.  They  were  written  by 
the  defendant  to  a  third  person;  the 
first  of  them  stated  that  he  should  be 
much  obliged  to  the  plaintiff  to  with- 
draw  his  outlawry^  and  added,  tliat, 
as  soon  as  his  situation  would  allow, 
iheplamiiff*8  claim^  wUh  others,  should 
receive  that  attention  that,  as  an  hon* 
ourable  man,  he  considered  them  to 
deserve.  The  second  letter  express- 
ed his  readiness  to  do  any  thing  to 
satisfy  the  plaintiff  and  all  his  credi- 
tors. No  evidence  was  given  of  any 
proceeding  to  outlawry  having  been 
taken  with  respect  to  the  debt  the 
plaintiff  sought  to  recover.  It  was 
held,  at  Nisi  Prius  (the  trial  being 
since  the  9  Geo.  4,  c.  14),  that,  un- 
der these  circumstances,  the  letters 
were  not  sufficiently  connected  with 
that  debt  to  entitle  tlie  plaintiff  to  a 
verdict,  and  he  was  nonsuited;  but 
leave  was  given  for  a  motion  to  set 
aside  the  nonsuit.  On  application  af- 
terwards to  the  Court  of  Common 
Pleas,  the  nonsuit  was  confirmed,  a 
nUe  nisi  for  setting  it  aside  being  re- 

fused,   Feam^.  Lewis,  179 

3.  A  letter  sent  by  a  debtor  to  a 
creditor  respecting  a  debt,  which 
contains,  in  the  introductory  part, 
these  words,  "  which  is  not  to  be  used 
in  prejudice  of  my  rights  now,  or  in 


awyfiUme  arrangemetU  tkmi  sidy  be 
made  or  tneiiisUeS,**  cannot  be  given 
in  evidenee  in  an  action  for  the  debt, 
for  the  parpose  of  taking  the  case  om 
of  the  statate  of  limitatioiia.  Cory  ▼. 
Brettom,  4fi2 

4.  ^.,  having  become  bankmpt  ia 
August,  1 819,  mroce,  in  Novembes, 
IS26,  a  letter  to  £.,  b  which  he  spoke 
of  a  debt  of  982.  I5s.,  due  firomhim 
to  B.,  and  said,  inter  ofio,  as  foUows: 
**  By  the  end  of  next  month  I  afasA 
have  my  banker's  aoeoont  here,  and  I 
shall  remit  the  sum  doe  lo  you  in  a 
draft  on  them :" — HeU,  in  indebitmim 
astumpsii  by  B.  against  y#.  Ibr  tfe 
sum  raentioaed,  that  the  letter 
tained  a  sufficient  promise  to 
a  plea  of  the  statute  of  limitatioiis,  and 
a  plea  of  bankruptey;  and  alao,  that 
to  render  the  plea  of  bankruptcy  ap- 
plicable to  the  case,  it  must  be  ahewa 
that  the  debt  existed  prior  to  the 
bankruptcy.  Langw,  MackenMse^  443 

LUNATIC. 

1.  A  medical  man  is  not  warrant- 
ed, merely  on  statements  made  by  the 
relations  of  a  person  supposed  to  be 
insane,  in  sending  men  to  take  him 
into  custody  and  confine  him,  unless 
he  is  satisfied,  from  those  statements, 
that  such  a  step  is  necessary,  to  pre- 
vent some  immediate  injury  from  be- 
ing done  by  the  individual,  either  to 
himself  or  to  other  persons;  and,  if 
access  cannot  be  had  for  the  purpose 
of  examination,  application  should  be 
made  to  the  Lord  Chancellor,  that 
the  party  may  be  taken  under  his  au- 
thority. AnderdonY.BurrowSf      210 

MALICIOUS  ARREST. 

In  an  action  for  arrestmg  a  psr- 
ty  and  holding  him  to  bail,  wichoot 
reasonable  or  probable  cause;  what- 
ever was  admissible  in  evidence  to 
defeat  the  action  on  which  the  arrest 
took  place  is  also  admissible  on  the 
question  of  the  right  of  the  puty  ar-  * 


MANSLAUGHTER. 


MONEY  PAID. 
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rested  to  recover  for  the  injury  sus- 
tained.  Haddan  v.  MilU^  486 

MALICIOUS  INJURIES. 

Set  Arson.  ^  Boat. — Poisoning. — 
Poisoning  Cattle. — ^Thrbshing* 
Machine. — Trespass. 

MALICIOUS  PROSECUTION. 

A.^  the  servant  of  £•,  stated  be- 
fore a  magistrate,  that  C.  came  into 
the  yard  of  his  employer,  and  took 
from  a  stable  there  two  geldings,  the 
property  of  f .,  and  rode  them  away, 
though  he  was  told  that  lie  must  not : 
— Heldf  that  this  information  did  not 
support  a  count  in  an  action  for  ma« 
licious  prosecution,  which  alleged  that 
the  inforlnation  charged  C.  with  hav- 
ingy^^ntotM/y  tiolen  andi  ridden  away 
with  two  geldings.    Milton  v,  Elmore^ 

456 

MALICIOUS  TRESPASS. 
See  Trespass. 

MANSLAUGHTER. 
See  Coroner. — Evidence^  4,  17. 

1.  A  ))erson  acting  as  a  medical 
man,  whether  licensed  or  unlicensed, 
is  not  criminally  responsible  for  the 
death  of  a  patient,  occasioned  by  his 
treatment,  unless  his  conduct  is  cha- 
racterised either  by  grosM  ignorance 
of  his  art,  or  grots  inattention  to  his 
patient's  safety.    Rex  v.  Long,    S9S 

2.  On  an  indictment  for  manslaugh- 
ter, where  the  death  is  occasioned  by 
the  application  of  a  lotion  to  the  skin, 
evidence  may  be  given  of  the  effect 
of  the  lotion  when  applied  to  other 
patients.  Ibid, 

3.  Where  a  person,  undertaking 
the  cure  of  a  disease,  (whether  he  has 
received  a  medical  education  or  not), 
is  guilty  of  gross  negligence  in  at- 
tending his  patient  after  he  has  appU' 
ed  a  remedy  f  or  of  gross  rashness  in 
the  application  of  it,  and  death  en- 
sues in  consequence  of  either,  he  is 


liable  to  be  convicted  of  manslaugh- 
ter.  Rex  V.  Longf  423 

MASTER  AND  SERVANT. 

See  Apothecary,  1,  2,  4,  5. — In- 
fant, 2,  3,  4,  5. 

1  •  If  a  servant  has  left  his  service 
for  a  considerable  time,  the  presump- 
tion is,  that  all  his  wages  have  been 
paid.  It  seems  that  a  master  is  not 
bound  to  provide  a  menial  servant 
with  medical  attendance  and  medi- 
cines during  sickness;  but  if  a  ser- 
vant fall  ill,  and  the  master  call  in  his 
own  medical  man  to  attend  such  ser- 
vant, the  master  will  not  be  allowed 
to  deduct  the  charge  for  such  medi- 
cal attendance  out  of  the  servant's 
wages,  unless  there  be  a  special  con- 
tract between  the  master  and  servant 
that  he  should  do  so.  Sellen  ▼.  Not" 
man^  80 

2.  A  clerk  and  traveller,  hired  bv 
the  year,  assaulted  his  employer^ 
maid  servant,  with  intent  to  vavisli 
her: — Held,  to  be  good  cause  for  bis 
dismissal  without  any  notice.  Atkin  ▼. 
Acton,  208 

3.  Semble,  that  a  person  dismissed 
under  such  circumstances  is  not  en- 
titled to  wages  even  for  the  time  dur- 
ing which  he  has  served.  Ibid, 

4.  To  justify  a  master  in  dismiss- 
ing a  yeariy  servant  before  the  ex- 
piration of  the  year,  there  must  be, 
on  the  part  of  the  servant,  either  mo- 
ral misconduct,  pecuniary  or  other- 
wise, wilful  disobedience,  or  habitual 
neglect.    Calh  v.  Brouncker,       5  \  8 

MONEY  HAD  &  RECEIVED. 

See  Apothecary,  1. — Attorney,  4. 
See  Regula  Generalise  607 


MONEY  LENT. 
See  Interest,  1. 
See  Regula  Gereralis, 

MONEY  PAID. 
See  Regula  Generalis, 
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MURDER. 

See  Concealment  of   Birth,  1. — 
Evidence,  4. 

A  person,  who  was  told  by  the 
surgeon  that  she  would  never  recover, 
said,  that  she  "  hoped  he  would  do 
what  he  could  for  her,  for  the  sake  of 
her  family."  He  again  told  her  that 
there  was  no  chance  of  her  recovery : — 
Held,  that  this  shewed  such  a  degree 
of  hope  in  her  mind,  as  to  render  a 
statement  she  then  made  inadmissible 
as  a  declaration  in  articuh  mortis. 
Rex  V.  Crockettf  544 

MURDER  ABROAD. 

1.  In  an  indictmentforrourder  com- 
mitted by  a  British  subject  abroad,  it 
must  be  averred  that  the  prisoner  and 
the  deceased  were  subjects  of  his  Ma- 
jesty. To  prove  the  allegation  that 
the  prisoner  was  a  subject  of  his  Ma- 
jesty, his  own  declaration  is  evidence 
to  go  to  the  Jury,  and  it  will  be  for 
them  to  say,  whether  they  are  satis- 
fied that  he  is  in  fact  a  British  born 
subject.  Rex  v.  HeUhatn,  394 

ft,  A  bill  of  indictment  for  this  of- 
fence ought  not  to  state  it-  to  have 
been  committed  *'  at  Boulogne,  in  the 
kingdom  of  France,  to  wit,  at  the  pa- 
rish of  St.  Mary-le-bow,  ^c,"  and  it 
being  so  stated,  the  Court  directed 
the  liondon  venue  to  be  struck  out 
before  the  bill  was  found  by  theGrand 
Jury.  Ibid, 

NEGLIGENCE. 

1.  If,  in  an  action  for  the  negli- 
gence of  the  defendant's  servants  in 
managing  a  barge,  so  that  the  plain- 
tifPs  barge  was  run  down,  it  appear 
that  the  accident  happened  from  cir- 
cumstances which  persons  of  compe- 
tent skill  could  not  guard  against, 
the  plaintiff  will  not  be  entitled  to  re- 
cover; nor  will  he,  if  his  men  had 
put  his  barge  in  such  a  place  that 
persons  using  ordinary  care  would  run 


against  it;  nor,  if  the  accident  could 
have  been  avoided,  but  for  the  negli- 
gence of  the  plaintiff's  own  men  in 
not  being  on  board  his  barge  at  a 
time  when  it  was  lying  in  a  danger- 
ous place.   Lack  v.  Seward,         106 

2,  Where  notice  was  given  to  the  oc- 
cupier of  adjoining  premises,  of  an  in- 
tention to  pull  down  and  remove  the 
foundationsof  a  building,  on  part  of  the 
footing  of  one  of  the  waUs  of  which 
one  of  the  walls  of  such  adjoining  pre- 
mises rested: — It  was  held,  that  the 
party  giving  the  notice  was  only 
bound  to  use  reasonable  and  ordinary 
care  in  the  work,  and  was  not  bound 
in  any  other  way  to  secure  the  ad- 
joining premises  from  injury,  al- 
though, from  the  peculiar  nature  of 
the  soil,  he  was  compelled  to  lay  the 
foundation  <9f  his  new  building  seve- 
ral feet  deeper  than  that  of  the  old. 
Massey  v.  Goyder,  161 

S,  A  tradesman,  who  has  a  cellar 
opening  upon  the  public  street,  is 
bound,  when  he  uses  it,  to  take  rea- 
sonable care  that  the  flap  of  it  is  so 
placed  and  secured,  as  that,  under 
ordinary  circumstances,  it  shall  not 
fall  down ;  but  if  the  tradesman  has 
so  placed  and  secured  it,  and  a  wrong* 
doer  throws  it  over,  the  tradesman 
will  not  be  liable  in  damages  for  any 
injury  occasioned  by  it.  DanieU  v. 
Potter,  262 

4.  In  an  action  for  an  injury  to  the 
person,  occasioned  by  the  negligent 
and  careless  placing  of  such  flap, 
the  declaration  of  one  defendant,  who 
has  suffered  judgment  by  default, 
cannot  be  used  as  evidence  against 
the  other  defendants.  Ibid, 

5,  A  publican,  who  hat  a  flap-door 
in  the  foot  pavement  of  the  street, 
opening  into  a  cellar  underneath  his 
house,  is  bound,  when  he  uses  it,  to 
conduct  his  business  with  such  m  de- 
gree of  care  as  will  prevent  a  reason- 
able person,  acting  with  an  ordinary 
degree  of  care,  from  receiving  any  in- 
jury by  it.    Proctor  v.  Harris,      337 


NEGLIGENCE* 

6.  In  an  action  on  the  case  against 
stage  coach  proprietors  for  an  injury 
done  by  the  mismanagement  of  the 
coach,  whereby  a  person  was  struck 
by  the  luggage  on  the  coach;  the 
guard  of  the  coach  is  not  a  compe- 
tent witness  for  the  defendants,  with- 
out a  release;  but  a  release  given  by 
one  of  the  defendants  is  sufficient. 
Whitamore  ▼•  fVaierkouse^  SS5 

7.  SemhUt  that  in  such  an  action  the 
proprietors  and  the  coachman  may  be 
sued  jointly.  Ibid, 

8.  If  the  carriage  of  ji*  strike 
against  the  cart  of  B,,  and  a  person 
who  sees  it  demand  the  address  of 
the  owner  of  the  carriage,  the  ad- 
dress given  by  a  person  in  the  car- 
riage is  admissible  in  evidence;  but  a 
statement  by  the  latter,  that  any  dam- 
age done  will  be  paid  for  is  not  so. 
Beamon  v.  EUicef  *  585 

9.  In  an  action  for  negligent  driving, 
a  plan,  which  is  to  be  put  into  the 
hands  of  the  witnesses,  should  mere- 
ly shew  the  street,  the  pavement,  the 
turnings,  corners,  &c.,  and  not  the 
supposed  position  of  the  carriages; 
but,  if  it  does  so,  the  Judge  will  not 
allow  it  to  be  used.  Ihid, 

10.  If  one,  being  the  owner  of  a 
shop  and  goods,  allow  A,  to  be  at 
this  shop,  and,  in  his  own  name,  to 
sell  and  dispose  of  the  goods  as  he 
pleases,  and  a  portion  of  these  goods 
be  destroyed  by  the  negligent  driving 
of  the  coachman  of  B,  while  the  ser- 
vant of  A,  is  carrying  them— -y#.  has 
such  a  qualified  property  in  these 
goods  as  will  entitle  him  to  main- 
tain an  action  on  the  case  against  B. 
Whittingham  v.  Bloxham,  597 

11.  In  an  action  for  the  negligent 
driving  of  the  defendant's  coach,  the 
plaintifF  gave  evidence  of  the  goods 
destroyed  being  in  the  possession  of 
his  servant.  The  witness  who  prov- 
ed this  was  cross-examined,  with  a 
view  of  shewing  the  goods  to  be  the 
property  of  P.,  and  the  defendant 
called  witnesses  to  prove  them  the 
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property  of  P.i^Semhle^  that  P. 
may  be  called  as  a  witness  in  reply 
to  prove  that  the  goods  were  not  his. 

Ibid. 

NON  PROS. 
SeeReguLx  Oeneralet^  No.  8.  608 

NOTICE. 
4$e«  Trespass,  1. 

PARTICULARS. 
SeeRegulce  GeneraUs^  No.  6.  SOit 

PARTNERS. 

See  Bill  of  Exchange,  7. 

1 .  If  ^.  and  B.f  being  partners,  dis- 
solve their  partnership,  and  in  the 
deed  of  dissolution  it  be  stipulated 
that  A.  shall  receive  all  debts  due  to 
the  firm,  and  afterwards  C,  a  debtor 
of  the  firm,  accept  a  bill  of  exchange 
drawn  by  B.  for  tlie  amount  of  the 
debt  due  to  the  firm: — Heldf  that 
this  stipulation  in  the  deed  of  dissolu- 
tion is  no  defence  to  an  action  by  B. 
against  C.  on  this  bill  of  exchange. 
King  V.  Smithy  108 

2.  Either  partner,  after  a  dissolution 
of  partnership,  may  receive  debts  due 
to  the  firm,  notwithstanding  such  a 
stipulation  in  the  deed  of  dissolution ; 
and,  after  a  dissolution  of  partner- 
ship, either  partner  may  give  a  re- 
lease to  a  debtor  of  the  firm.       Ibid» 

PATENT. 

1 .  A  party  took  out  a  patent  for  an 
improved  shearing  machine,  to  shear 
woollen  cloths,  and  claimed  four 
things  as  his  invention:  one  of  them 
was,  a  proper  substance  to  brush  the 
cloth.  In  describing  the  machine  in 
the  specification,  he  directed  plush  to 
be  used  for  this  purpose,  but  he  no- 
where stated  that  this  was  an  essen- 
tial part  of  his  machine.  Before  the , 
time  of  this  party's  invention,  some 
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kind  of  brush  Jiad  been  uniformly 
used,  but  it  was  subtequently  asoer- 
tained,  that,  with  this  machine,  no 
brush  was  necessary : — Held,  that  this 
did  not  invalidate  the  patent.  Lenns 
Y.  Marling^  52 

2.  Before  a  party  took  out  a  patent 
for  a  machine,  a  model  of  a  similar 
machine  was  made,  unknown  to  him, 
and  |i  machine  was  begun  to  be  made 
from  it,  but  no  similar  machine  was 
ever  used  in  this  country  before  the 
patent: — Heldt  that  this  was  not  suf- 
ficient to  defeat  the  patent.  Ibid. 

PAYMENT. 

SeeltfVAVTt  2, 3,4. — Master  and 
Servant,  1. 

PERJURY. 

Penury  was  assigned  on  an  an  < 
swer  m  Chancery  to  a  bill  before  it 
was  amended: — Heldf  that,  to  sup- 
port the  allegations  respecting  the 
bill,  it  was  suflScient  to  put  in  the 
amended  bill,  and  prove  that  the 
amendments  were  in  the  hand -writ- 
ing of  a  clerk  in  the  Six  Clerks'  of- 
fice, whose  duty  it  would  be  to  make 
them ;  but  that  it  was  not  necessary 
to  call  the  person  who  wrote  the 
amendments.   Rex  v.  Laycock,    S26 

PIGEONS. 
See  Larcemt,  1 . 

PLAN. 

See  Neoliobmce,  9. 

PLEA   PUIS   DARREIN    CON- 
TINUANCE. 
See  Landx^rd  &  Tenant,  9. 

A  plea  puis  darrein  coniinuance  stat- 
ed, that,  since  the  last  continuance,  the 
plaimiff  had  recovered  a  judgment  for 
the  same  cause  of  action.  The  affi- 
davit to  verify  this  plea  stated  the 
time  at  which  the  judgment  was  re- 
covered, which,  by  reference  to  the  iVtn 


Priu*  reoord,  appeared  to  be  not  nnoe 
the  last  continuance: — Held^  that 
this  affidavit  did  not  verify  the  plea, 
and  that  the  plea  could  not  be  re- 
ceived.  Minshall  w,  EvamSf         655 

PLEADING. 

See  Bankrupt,  6,  IS. — ^Bill  op  Ex* 
CHANOB,  9,  10.  —  Indictment. — 
Sbippino  3. — Stamp,  2. —  Vari- 

ANCX. 

Forme  of, — See  Banrru  pt,  1 5. — ^Bill 
OF  Exchange,  12. — Embbssx.k- 
msnt  bt  Agents,  3. — Insolvent, 
10. — Shipping,  9. — ^Trespass,  4- 
— Water  Company,  2. 

See  also  ReguUe  Generates^  G02, 604, 
607. 

POISONING. 

1.  If  a  servant  put  poison  into  a 
coffee  pot  which  contains  coffee,  and, 
when  her  mistress  comes  down  to 
breakfast,  the  servant  tells  the  mis- 
tress that  she  has  put  the  cofiee-pot 
there  for  her  (the  mistress's)  break- 
fast, and  the  mistress  drink  the  poi- 
soned coffee — ^This  is  a  "  causing  the 
poison  to  be  taken,**  within  the  stat. 
9  Geo,  4,  c.  31,  s.  11 ;  and  the  servant 
is  therefore  indictable  under  that  act, 
SembUf  that  this  is  also  an  "  admiois- 
teriog*' within  that  act;  as,  to  con- 
stitute an  administering,  it  is  not  ne- 
cessary that  the  poison  should  be  de- 
livered hj  the  hand  of  the  party. 
Rex  V.  itarley,  369 

2.  A  prisoner  was  indicted  lor 
mixing  sponge  with  milk,  and  ad- 
ministering it  with  intent  to  poison. 
The  indictment  was  held  inaufficienti 
because  it  did  not  aver  that  the  sponge 
was^of  a  deleterious  or  poisonous  na- 
ture. Rex  V.  Powle$9  57 i 

POISONING  CATTLE. 

1  •  On  an  indiotmentfor  administer- 
ing sulphuric  acid  to  eight  horses, 
with  intent  to  kill  Uiem,  the  pro- 
secutor may  give  evidence  of  adni- 
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mstering,  at  different  times,  to  shew 
the  intent;  bat  if  the  Jury  are  satis- 
fied that  the  prisoner  administered  the 
poison  under  an  idea  that  it  would 
improve  the  appearance  of  the  horses, 
they  ought  to  acquit  him.  Rex  v. 
Moggf  964 

2.  if  a  prisoner  mix  poison  with  the 
corn  intended  for  the  feed  of  eight 
horses,  and  then  gives  each  horse  his 
feed  from  this  mixture,  an  indictment, 
charging  that  he  did  administer  the 
poison  to  the  eight  horses,  is  correct. 

Ibid. 
POLICE. 

See  Assault,  3. 

POOR. 

See  Assault,  1. 

POST  OFFICE. 

1 .  A  person  employed  at  a  receiving 
house  of  the  General  Post  Office  to 
clean  boots,  &c.,  and  to  assist  in  ty- 
ing up  the  letter-bag,  is  not  a  servant 
of  the  Post  Office,  within  the  stat.  52 
Geo.  S,  c.  143,  s.  2.  Rex  v.  Pear-^ 
son,  57ft 

2.  A  receiving  house  is  not  a  post' 
office  within  that  statute,  but  it  is  "  a 
place  for  the  receipi  of  letters;*'  and 
the  whole  shop  is  to  be  considered  as 
the  "  place  for  the  receipt  of  letters," 
and  not  the  mere  letter-box;  and 
therefore,  if  a  person  take  a  letter 
and  put  it  on  the  shop  counter  of  the 
receiving  bouse,  or  give  it  to  one 
of  the  persons  belonging  to  the  shop 
there,  that  is  putting  the  letter  into 
the  post.  Ilrid* 

3.  In  an  indictment  on  this  stat.  it 
was  alleged,  that  a  letter  was  "  to  be 
delivered  at  7*."  The  letter  was  ad- 
dressed "  7.  house"  which  was  a 
house  in  the  parish  of  7*.: — Held, 
sufficient.  Ibid, 

4.  To  constitute  the  offence  of  steal- 
ing a  letter  from  a  place  for  the  re- 
ceipt of  letters  under  sect.  3  of  this 
act,  it  •  is  essential  that  the  letter 
jshould  be  carried  out  of  the  shop 


which  was  the  place  for  the  reeeipt  of 
letters;  and,  therefore,  if  a  person 
take  a  letter,  and  steal  its  contents, 
without  taking  the  letter  out  of  the 
shop,  that  is  not  an  offence  within  this 
section  of  the  act  of  Parliament.  Ibid^ 

PRACTICE. 

See  Ejectment. — Plbafuis  darrein 
Continuance. — Witness,  3,4, 6, 9. 

1.  Where  two  defendants  appear, 
and  plead  by  one  attorney,  but  at  the 
trial  counsel  appear  only  for  one  de- 
fendant, and  the  other  defendant  ap- 
pears in  person,  the  counsel  only  will 
be  allowed  to  address  the  Jury,  but 
the  defendant  who  has  no  counsd 
may  cross-examine  the  witnesses. 
Perring  v.  Tucker^  70 

2.  Replevin. — Avowry  for  rent  in 
arrear.  Plea,  that  the  tenant  had  let 
other  property  to  the  defendant, 
at  a  larger  rent,  and  that  it  was 
agreed  that  the  two  rents  should  be 
set  off  against  each  other;  and  that, 
in  consequence,  a  larger  sum  was  due 
to  the  tenant  than  the  sum  distrained 
for  by  the  defendant.  Replication, 
denying  this  agreement : — Heldt  that, 
on  these  pleadings,  the  plaintiff  was 
entitled  to  begin.    Curtis  v.  Wheeler, 

196 

3.  In  replevin,  there  was  a  cogni- 
zance for  rent  in  arrear.  To  this 
there  were  two  pleas,  the  one  stating 
that  a  certain  agreement  had  been 
entered  into  between  the  landlord  and 
tenant,  and  that  the  tenant  was  sub- 
sequently induced  by  the  landlord  to 
enter  into  another  agreement;  which 
second  agreement  was  the  demise  in 
the  cognisance  mentioned;  and  that 
this  latter  agreement  had  been  aban- 
doned by  mutual  consent  before  any 
rent  became  due.  The  other  plea 
was  similar,  except,  that  it  averred 
that  the  tenant  was  induced  to  enter 
into  the  second  agreement  by  fraud. 
Replication  to  the  one,  denying  the 
abandonment;  and  to  the  other,  de- 

I  ny  ing  the  fraud  i-^Held,  that,  on  these 
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pleadings,  the  plaintiff  had  the  right 
to  begin.     fVilliams  v.  Thomas^  ftS4 

4.  If  the  trial  of  a  prisoner  indict- 
ed for  felony  be  postponed,  on  the 
ground  of  the  absence  of  the  prose- 
cutor, who  is  a  material  witness  for 
the  prosecution,  the  prisoner  will  not 
be  allowed  his  costs,  bat  the  Judge 
will  discharge  him  on  his  own  re- 
cognizance.    Rex  V.  Crowe^        iSl 

5.  If  the  Jury  cannot  agree,  the 
Judge  at  Nisi  Prius  has  authority  to 
discharge  them.     Cook  v.  Caidecoi^ 

315 

6.  Where,  on  the  trial  of  an  issue 
out  of  the  Court  of  Chancery,  a  per- 
son who  is  not  a  party  on  the  record 
is,  by  order  of  that  Court,  ''  to  be  at 
liberty  to  attend  the  trial  of  such 
issue;*'  the  counsel  of  such  person 
has  no  right  to  address  the  Jury,  or 
to  call  witnesses ;  but  he  may  cross- 
examine  the  witnesses  called  by  both 
parties,  and  suggest  points  of  law. 
H'right  V.  Wright,  SB9 

7.  SembUf  that  if  a  person  be  tried 
at  the  Assizes,  on  an  indictment  re- 
moved by  certiorari,  the  Judge  would, 
under  very  special  circumstances,  re- 
ceive affidavits  in  mitigation,  before  he 
proceeded  to  pass  sentence,  under  the 
Stat.  1  fV.  4,  c.  70,  s.  9,  but  not  in 
ordinary  cases.     Rex  v.  Cox,       5 SB 

8.  In  opening  a  case  of  felony,  the 
counsel  for  the  prosecution  ought  not 
to  state  any  particular  expressions 
supposed  to  have  been  used  by  the 
prisoner,  nor  the  precise  words  of 
any  confession,  but  he  may  state  the 
general  effect  of  what  the  prisoner 
said*     Rexv.  6'watkini,  548 

9*  If  a  Court  of  equity  directs  an 
action  of  trover  to  be  brought,  and 
orders  that  the  defendant  shall  admit 
the  finding  and  the  conversion  of  the 
goods — This  does  not  give  the  de- 
fendant the  riffht  to  begin.  Turber- 
ViUe  v.  Patrick^  557 

SeeReguUeOenerales.  601,607,615 

PRINCIPAL  AND  AGENT. 
A  traveller  who  receives  orders  for 


goods  from  his  employer's  cnatomcr 
in  the  country,  is  authorized  to  re- 
ceive payment  for  them  in  moneys  but 
not  in  other  goods,  Howard  v. 
Chapman^  508 

PRIZE-FIGHT. 

Persons  who  are  present  at  a  prize- 
fight, and  who  have  gone  thither  with 
the  purpose  of  seeing  the  persons 
strike  each  other,  are  all  principals  in 
the  breach  of  the  peace,  and  indict- 
able for  an  assault,  as  well  as  the  ac- 
tual combatants ;  and  it  is  not  at  all 
material  which  of  the  combatants 
struck  the  first  blow.  Rex  v.  Per- 
kins, 5S7 

PROBATE  DUTY. 

*  On  proving  a  will,  the  executor 
need  not,  in  the  amount  for  which 
probate  duty  is  paid,  include  debts 
due  to  the  testator,  which  are  ei- 
ther desperate  or  doubtful ;  and  the 
executor  has  a  right  to  exerciae  hn 
judgment  fairly  and  bondJUe^  whe- 
ther a  debt  is  doubtful  or  bad.  Moses 
V.  Crajier,  524 

PROMOTIONS,  86,  307.  357,  600 

RAPE. 

Since  the  stat.  9  Oeo.  4,  c.  31,  the 
offence  of  rape  is  made  out  by  proof 
of  penetration  only ;  and  in  such  case 
a  prisoner  must  be  found  guilty,  al- 
though there  was  no  emission,  and 
although  he  did  not  withdraw  him- 
self merely  because  he  was  satisfied. 
Rex  V.  Jennings^  249 

RECEIVING     STOLEN     PRO- 
PERTY. 

1.  A,  and  B.  were  indicted:  A. 
for  stealing  six  bank  notes  of  lOOA 
each,  and  B,  for  receiving  "  the  said 
notes,"  knowing  them  to  have  been 
stolen.  A,  stole  the  six  100/.  notes, 
and  got  them  changed  into  20/.  notes, 
some  of  which  B,  received: — Held, 
that  B»  could  not  be  convicted  on 
this  indictment.      Rex  v.   Walkley, 

13S 


RIOT- 


SET  OFF. 


645 


2.  If  an  indictment  against  a  re- 
ceiver state  the  principal  felony  to 
have  been  committed  by  A.  B.^  what- 
ever would  have  been  evidence  of  the 
principal  felony  to  convict  A.  B,^  is 
receivable  to  prove  this  allegation  on 
the  trial  of  the  receiver,  but  is  not 
conclusive.  Therefore,  if  A.  B.  con- 
fessed the  principal  felony,  that  con- 
fession is  admissible  on  the  trial  of 
the  receiver,  to  prove  the  commis- 
sion of  the  principal  felony.  Rex  v. 
BUck,  377 

REGISTER. 

See  Evidence,  2,  13. 

RELEASE, 

See  Libel,  S. — ^Neougekce,  7. 

REPLEVIN. 
See  Practice,  2, 3. — Probate  Duty. 

RESPONDENTIA  BOND. 

See  Shippiko,  3. 

REVERSIONER. 
See  Judgment  recovered,  1. 

RIOT. 

See  Prize-fight. 

1.  It  is  not  a  "beginning  to  de- 
molish a  house  within  the  meaning  of 
the  Stat.  7  &  8  Geo.  4,  c.  30,  s.  8, 
unless  the  Jury  be  satisfied  that  the 
ultimate  object  of  the  rioters  was  to 
demolish  the  house,  and  that,  if  they 
had  carried  their  intention  into  full 
effect,  they  would,  in  point  of  fact, 
have  demolished  it.    Rex  v.  Thomas^ 

237 

2,  Twelve  persons  were  indicted 
for  a  riot  and  assaulting  J.  W.  The 
indictment  did  not  conclude  in  terro- 
rem  popuU,  Several  of  the  defend- 
ants had  been  convicted,  and,  at  an 
ensuing  assize,  at  which  the  remain- 
ing defendants  were  tried,  there  was 
evidence  that  they  had  joined  in  the 


riot,  but  there  was  no  proof  of  any 
assault,  except  the  words  **po.  se" 
and  "  guilty f^*  written  on  the  indict- 
ment, over  the  names  of  the  convict- 
ed defendants : — Held,  that  this  was 
no  proof  of  an  assault  as  against  the 
present  defendants;  and  that  the  pre- 
sent defendants  could  not  be  convict- 
ed of  the  riot  only,  as  the  indictment 
did  not  conclude  in  terrorem  populL 
Rex  V.  Hughes,  373 

3.  If,  in  reading  the  proclamation 
from  the  riot  act,  the  magistrate  omit 
to  read  the  words  "  God  save  the 
King,"  at  the  end  of  it,  persons  re- 
maining together  for  an  hour  after 
such  reading  of  the  proclamation 
cannot  be  capitally  convicted  under 
sect.  1  of  that  act.  Rex  v.  Child,  442 

4.  If  persons  be  charged  with  a 
riot  and  cutting  down  fences,  and  the 
indictment  do  not  conclude  in  terro^ 
rem  populi,  they  cannot,  on  that  in- 
dictment, be  convicted  of  a  riot,  but 
may  be  convicted  of  an  unlawful  as- 
sembly.   Rex  V.  Cox,  538 

ROBBERY. 

1.  On  an  indictment  for  robbery, 
the  declaration  m  articulo  mortis  of 
the  party  robbed,  is  not  admissible 
in  evidence.     Rex  v.  Lloyd,        233 

2,  If  persons  who  had  formed 
part  of  a  mob  obtain  money  from  a 
party  by  advising  him  to  give  money 
to  the  mob,  and  be  indicted  for  this 
as  a  robbery — The  prosecutor,  to 
shew  that  this  was  not  bond  fide  ad- 
vice, may  give  evidence  of  demands 
of  money  made  by  the  same  mob  at 
other  places  before  and  afterwards  in 
the  course  of  the  same  day,  if  any  of 
the  prisoners  were  present  on  those 
occasions.     Rex  v.  Winknorth,    444 

SERVANT. 

See  Master  and  Servant. 

SET  OFF. 
See  Bankrupt,  13, 
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SHIPPING. 


SHIPPING. 


SHEEF-STEALING. 

1 .  If,  on  an  indicttnent  for  stealing 
"  one  sheep,"  it  appear  that  the  ani* 
mal  stolen  was  under  a  year  old,  the 
prisoner  must  be  acquitted,  as  he 
ought  to  have  been  indicted  for  steal- 
ing "one  lamb/*  Rex  v.  Birket,  216 

2.  If  a  ewe  is  stolen,  it  must  be  so 
called  in  the  indictment;  and  so  a 
lamb  must  be  called  a  lamb,  and 
the  term  sheep  is  only  proper  where 
the  animal  stolen  is  a  wether.   Ibid. 


SHERIFF. 

See  Landlord  and  Tekant,  9, 10. 

SHIP. 
See  Boat. 

SHIPPING. 

See  Libel,  9. 

1.  If  y/.  has  goods  consigned  to 
him,  and  there  be  on  board  the  same 
ship  goods  consigned  to  other  con- 
signees, and  those  goods  are  so  plac- 
ed on  board,  that  ^.,  afler  the  ship 
arrives,  cannot  obtain  his  goods  with- 
in the  time  limited  by  the  bill  of  lad- 
ing, J.  is  not  liable  for  demurrage. 
Dobion  V.  Droopf  112 

2.  In  an  action  against  one  of  the 
owners  for  work  done  to  a  vessel,  by 
the  order  of  the  ship's  husband,  such 
owner  will  be  liable,  unless  it  be 
shewn,  that  the  dealing  was,  that  the 
person  who  directed  the  work  to  be 
done  should  be  looked  to  excUuively, 
Thompson  v.  Ftnden,  1 58 

3.  In  a  debt  on  a  bond,  purporting 
to  be  for  a  loan  on  respondentia  on 
an  East  India  ship,  to  which  two  sets 
of  special  pleas  were  pleaded,  one  set 
alleging  usury,  and  the  other  illega- 
lity under  the  statute  19  Oeo,  2,  c. 
37,  s.  6,  it  was  left  to  the  Jury  to  say 
whether  it  was  a  bond  fide  transac- 
tion on  respondentia,  or  a  loan  on 
usury : — Held^  on  motion  for  a  new 


trial,  the  Jury  having  found  for  the 
plaintiflT,  that  the  question  was  suffi- 
ciently left  to  the  Jury,  and  thatitwas 
not  necessary,  notwithstandng  the 
provisions  of  the  19  Geo.  2,  to  leave 
it  as  a  distinct  question  for  them  to 
say,  whether  the  money  was  or  was 
not  lent  to  a  person  who  had  no  in- 
terest in  or  goods  on  board  the  vessel. 
SembUf  that  pleas  of  ill^^ty  un- 
der the  above  statute  should  contaia 
an  allegation  that  the  money  borrow- 
ed was  not  intended  to  be  laid  out  in 
the  purchase  of  goods  to  be  put  on 
board  the  vessel.  Wynne  v.  Crostk- 
waiie,  178 

4.  The  captain  of  an  insured  ship, 
which  has  been  injured  by  perils  of 
the  seas,  is  not  justified  in  sdling  the 
ship  instead  of  repairing  it,  unless  he 
either  has  not  tbie  means  of  getting 
the  repairs  done  at  the  place  where 
the  vessel  is  obliged  to  put  in;  or 
cannot  get  them  done,  except  at  such 
an  expense  as  would  render  it  un- 
doubtedly improper  to  repair,  if  the 
ship  were  not  insured;  or  has  not 
money  in  his  possession,  suflScient  to 
pay  for  the  repairs,  nor  is  in  a  sitos- 
tion  to  raise  it  by  loan  or  otherwise, 
except  at  such  an  extravagant  rate  ss 
would  prevent  a  prudent  man,  in  the 
exercise  of  a  sound  and  vigorous 
judgment,  from  undertaking  we  re- 
pairs under  such  circumstances.  Somes 
V.  Sugruef  i76 

5.  Where  a  broker  is  employed  by 
a  ship  owner  to  procure  a  charter 
party,  if  the  negotiation  goes  off  on 
account  of  any  fault  in  the  broker,  he 
is  not  entitled  to  recover  any  thing  in 
the  shape  of  remuneration,  nor  is  be, 
in  such  case,  entitled  to  recover  for 
any  expenses  which  he  may  hsve 
been  put  to,  unless  such  expenses 
are  unusual,  and  have  been  incurred 
in  consequence  of  the  ship  ownen 
having  urged  him  to  extraordinirj 
expedition  in  the  matter.  And  tfts- 
ble,  that  where  the  negotiation  is  not 
carried  into  eflfect,  but  there  is  no 
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fault  in  the  broker,  he  is  not  entitled 
to  any  thing,  unless  the  charter-party 
is  actually  signed.     Dahon  v.  Irvin, 

ftS9 

6.  A  captain  of  a  ship  is  not  justi- 
fied in  throwing  a  stone  at  a  person 
in  a  boat,  who  has  fastened  it  to  the 
ship,  and  thereby  impeded  and  en- 
dangered it,  for  the  purpose  of  mak- 
ing him  let  go,  unless  it  was  not 
possible,  either  at  the  time  or  before 
the  immediate  pinch  of  the  danger, 
to  adopt  any  other  mode  for  the  pur- 
pose.    Eyre  V.  Normorihy^         502 

7.  SembUf  that  there  is  not  any 
custom  in  London  by  which  a  ship- 
owner is  bound  to  pay  commission  to 
a  broker  who  obtains  the  signature  of 
a  merchant  to  an  mUhariiy  signed  by 
such  owner,  consisting  of  a  paper 
partly  printed  and  partly  written,  re- 
ferring to  the  principal  rate  of  freight, 
but  containing  the  words  '*  subject  to 
the  usual  clauses  in  this  trade,"  al- 
though a  charter-party  be  prepared, 
which  would  have  been  executed  but 
for  the  refusal  of  the  owner  to  under- 
take the  voyage.  Nor  in  such  case  is 
the  broker  entitled  to  recover  any  re- 
muneration for  his  work  and  labour. 
Broad  v.  Thomas^  S3S 

S.  The  master  and  part  owner  of  a 
ship,  compelled  by  stress  of  weather 
to  put  into  a  certain  port  on  a  voyase, 
incurred  debts  there  in  respect  of  the 
ship,  for  which  he  was  arrested.  Up- 
on this,  he  sent  to  the  ship  agents  the 
certificate  of  registry,  accompanied  by 
a  letter,  in  which  he  stated  that  he  lodg- 
ed it  with  them  as  a  security  for  the 
payment  of  all  demands  and  charges 
on  account  of  the  vessel  since  she 
had  been  in  tlie  port,  adding,  that  he 
hoped  it  would  be  satisfactory  to  them. 
The  agents  received  the  register  but 
did  not  pay  the  demands,  nor  would 
they  return  the  register  to  the  master 
"^Held^  that  the  receipt  of  the  regis- 
ter on  the  terms  in  the  letter  did  not 
create  any  implied  contract  on  the 
part  of  the  agents  to  pay  the  demands, 


but  that  the  tenuis  of  the  letter  rather 
evidenced  a  promise  on  the  part  of 
the  master  that  the  ship  should  not 
leave  the  port  till  those  demands  were 
satisfied.  Bowen  v.  Fox,  452 

9.  Where  the  cause  of  complaint, 
in  an  action  on  a  charter-party  by  the 
freighters  against  the  owner  of  a  ves- 
selywas,  that  a  full  cargo  was  not  taken 
in,  in  consequence  of  arrangements  in 
the  stowage  varying  from  those  con- 
templated by  the  charter-party — it 
was  held,  that  the  plaintiffs  were  not 
entitled  to  recover,  as  it  appeared  that 
one  of  them  and  the  broker,  who 
managed  the  business,  were  present 
from  time  to  time  during  the  loading, 
and  cognizant  of  the  arrangements, 
but  did  not  make  any  objection.  Ho- 
vill  V.  Stephenson,  4G9 

1 0.  Form  of  pleas  in  the  case  of 
Eyre  v.  Nonwortky^  503 

SLANDER. 
See  Libel. 

1.  In  an  action  of  slander,  where 
three  witnesses  were  called  for  the 
plaintiff,  the  evidence  of  two  of  whom 
was  quite  inconsistent  with  the  notion 
of  a  confidential  communication,  it 
was  held,  that  it  was  not  a  misdirec- 
tion in  the  Judge,  to  leave  it  to  the 
Jury  to  say,  whether  or  no  they  be- 
lieved the  communication  to  be  confi- 
dential; and  that  it  was  not  necessa- 
ry in  such  a  case  for  him  to  tell  them, 
in  distinct  terms,  that,  if  they  believ- 
ed the  evidence,  they  must  find  their 
verdict  for  the  plaintiff.  Picton  v. 
Jackman^  257 

2.  The  declaration  in  slander  stat- 
ed, that  the  defendant,  intending  to 
injure  the  plaintiff  in  the  opinion  of 
certain  persons,  who  had  been  in  the 
habit  of  employing  him  as  a  fruit 
broker,  represented  to  those  persons 
that  the  plaintiff  had  prejudiced  the 
sale  of  a  cargo  of  oranges  belonging 

.  to  them,  by  reporting,  in  the  sale 
I  room,  that  he  (the  plaintiff)  had  threo 
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or  four  ships  laden  with  fruit  between 
Gravesend  and  London.  The  proof 
at  the  trial  was,  that  the  plaintiff  had 
said,  that  there  were  three  or  four 
shiiM  laden,  &c.  This  was  held,  at 
Nisi  Prius,  to  be  a  fatal  variance; 
and  the  plaintiff  was  nonsuited^  and 
the  nonsuit  was  confirmed  in  the  Court 
above,  a  rule  for  setting  it  aside  being 
refused.  Wood  v.  Adam^  ^^^ 

SPIRITS. 

If  a  person  sell  two  sorts  of  spirits 
at  the  same  time,  to  an  amount  above 
20s,,  he  may  recover  the  price,  al- 
though the  amount  of  each  species  of 
spirits  be  under  20*.  Owens  v.  Por- 
tfTy  367 

STABBING. 

See  Wounding. 

STAGE  COACH. 

See  Nbolioence. 

STAMP. 

See  Agreement,  1. — Water  Com- 
pany, 1. 

1.  A  receipt  in  the  following  form: 
"  Received  of  W.  C.  the  sum  of  9/. 
in  full  for  what  I  done  for  him,*'  is 
not  a  receipt  in  full  of  all  demands, 
so  as  to  require  a  1  Os.  stamp.  Law 
v.  Gunby,  149 

2.  A.  having  goods  at  the  wharf  of 
5.,  which  C.  had  conveyed  there  by 
sliip,  gave  B.  a  paper,  by  which  he 
authorized  him  to  sell  the  goods,  and 
out  of  the  proceeds  to  pay  C.  the  ba- 
lance due  to  him  for  freight,  mention- 
ing the  sum ;  B,  sold  the  goods,  and 
received  the  proceeds :  Heldf  in  ai- 
sumpsit  by  C.  against  B.  for  the 
sum  mentioned  in  the  paper,  that  the 
paper  neither  required  a  stamp,  nor 
ought  to  have  been  declared  upon 
specially.  Humphreys  v,  Briant,  157 

3.  A  drafl  agreement  had  on  the 
back  of  it  the  following  memoran- 
dum: "  we  approve  of  this  draft," 
and  this  was  signed  by  the  parties: 


Heldy  that  it  did  not  require  any 
stamp.  Doe  d.  Lambaurn  ▼•  Pedgripk^ 

312 

4.  Three  persons  in  the  same  line 
of  business  had  "  agreed  to  divide, 
and  not  to  interfere  with  certain  dis- 
tricts of  the  several  cities,  boroughs, 
&Cm  set  forth  on  Bowles's  Post-map 
of  England  and  Wales,  thereto  an- 
nexed and  referred  to;"  and  Uiat  the 
three  parties  should  respectively  sell 
without  interruption  in  the  several 
cities,  &c.,  marked  and  set  forth  and 
described  in  the  said  map,  which  was 
annexed  to  the  agreement: — Held^ 
that  all  the  names  of  places  on  tbe 
map  must  be  counted  as  words ;  and 
tliat,  if  the  words  of  the  agreement, 
with  the  names  on  the  map,  amount- 
ed to  more  than  1080,  the  agreement 
must  be  stamped  accordingly  with  a 
\l,  \6s,  stamp.    Wickens  ▼.  Ewssu^ 

369 

5.  The  proper  stamp  to  be  borne 
by  a  written  instrument  must  depend 
on  what  is  the  leading  character  of 
such  instrument.  Therefore,  where 
A,^  by  deed,  demised  lands  to  B*t 
and  this  deed  contained  a  covenant  by 
C  to  pay  the  rent,  and  the  deed  bore  a 
stamp  of  1/.  10«.,  which  was  the  pro- 
per stamp  for  it  as  a  lease : — ^It  was  heUt^ 
in  an  action  of  covenant  against  C, 
for  non-payment  of  the  rent,  that  this 
stamp-  was  sufficient  and  that  the  deed 
did  not  require  a  1/.  15#.  stamp. 
PraU  V.  Thomas^  654 

6.  If  an  agreement,  or  other  writ- 
ten instrument,  be  charged  to  be  part 
of  a  fraud  or  other  crime,  it  is  imma- 
terial whether  it  is  stamped  or  not. 
Rex  V.  FowU^  592 

STOCK,  REPLACING. 

iSee Election,  I. 

SUBPOENA. 

See  Witness,  3,  5, 6. 
See  also  General  Rule,  61 S 

SUMMONS. 
See  Regulce  Generales,  No.  9.  603 


THREATENING  LETTER. 


TRESPASS. 


649 


SURGEON. 
See  Apothecary. —  Manslaughter. 

TENDER. 
See  Bankrupt,  13. 

THEATRE. 

1.  If  three  persons  be  told,  on  en- 
tering a  theatre,  that  there  is  room, 
when  in  fact  there  is  not,  their  proper 
course  is  to  leave  the  theatre,  and  de- 
mand the  return  of  their  money;  and 
such  persons  are  not  justified  in  get- 
ting into  a  private  box  in  the  theatre ; 
and,  if  they  do,  the  proprietor  may 
remove  them,  using  no  more  force 
than  is  necessary;  and  if,  in  going 
out  of  the  theatre,  one  of  them  strike 
a  servant  of  the  proprietor  in  the 
presence  of  a  constable,  such  con- 
stable will  be  justified  in  taking  all 
the  three  persons  into  custody,  if  the 
Jury  shall  be  satisfied  that  they  were 
acting  with  a  common  purpose.  Lewis 
V.  Arnold^  354 

THREATENING  LETTER. 

An  anonymous  letter  stated,  that 
the  writer  had  overheard  certain  per- 
sons agree  together  to  do  an  injury  to 
the  person  or  property  of  the  prose- 
cutor, to  whom  the  letter  was  sent; 
and  that,  if  thirty  sovereigns  were 
laid  in  a  particular  place,  the  writer 
would  give  such  information  as  would 
frustrate  the  attempt: — Held^  that 
this  was  not  a  threatening  letter  with- 
in the  Stat.  7  &  8  Geo,  4,  c.  29,  s.  8, 
although  it  appeared  that  the  letter 
was  a  mere  device  to  defraud  the 
prosecutor  of  thirty  sovereigns.  Rex 
V.  Pick/ord,  227 

2.  A  letter  was  signed  '*  I  am  your 
Cut-throat,"  and  stated,  that  if  the 
person  to  whom  it  was  sent  had  his 
deserts,  he  would  not  live  the  week 
out;  and  that  the  writer  would  be  with 
him  shortly,  and  if  he  made  light  of 
it,  the  writer  would  make  light  of  him 
and  his : — Heldf  that  this  letter  so 


plainly  conveyed  a  threat  to  kill  and 
murder,  as  to  render  it  unnecessary  to 
insert  either  innuendoes  or  prefatory 
allegations  in  the  indictment,  to  ex- 
plain its  meaning.     Rex  v.  Boucher^ 

THRESHING  MACHINES, 
DESTROYING. 

1 .  If  a  person  has  had  a  threshing 
machine  taken  to  pieces,  he  expecting 
a  mob  to  come  and  destroy  it,  and 
the  mob  come  and  destroy  the  dif- 
ferent parts  of  the  machine  when  thus 
separated — This  is  a  felony  within 
the  Stat.  7  &  8  Geo.  4,  c.  30,  s.  4. 
Rex -9.  Mackerel^  448 

2.  A.  had  a  threshing  machine 
worked  by  water,  the  water-wheel 
having  been  put  up  for  the  sole  pur- 
pose of  working  this  machine,  and 
never  having  been  used  for  any  thing 
else,  yf .,  fearing  the  destruction  of 
the  machine  by  a  mob,  took  it  down, 
leaving  the  water-wheel  standing.  The 
prisoners  broke  the  water-wheel: — 
If eli  to  be  a  felony,  under  the  stat.7& 
8  Geo.  4,  c.  30,  s.  4 ;  and  that  the  fact 
that  yf .  sometimes  worked  the  thresh- 
ing machine  by  horses,  will  make  no 
difference.   Rex  v.  Fidler,  449 

TRAVELLER. 
See  Principal  and  Aqknt,  1. 

TRESPASS. 

See  Dog. 

1.  A  person  cannot  recover  da- 
mages for  an  injury  received  from  the 
bite  of  a  dog  placed  in  a  yard  for  the 
protection  of  out-houses,  unless  he 
had  such  reasonable  and  justifiable 
cause  for  being  in  the  place  where  the 
dog  was,  as  might  be  pleaded  in  an- 
swer to  an  action  of  trespass;  and  if 
he  had  such  cause,  the  circumstance 
of  there  being  a  notice  on  a  board  in 
large  letters,  warning  persons  to  be- 
ware of  the  dog,  will  not  be  an  an- 
swer to  an  action  by  him  for  the  in- 
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TROVER. 


WARRANTY. 


jury,  if  it  appear  that  he  was  not  able 
to  read.    Sarch  v.  Blackhum^      297 

2.  If  no  BUBpicion  be  thrown  upon 
the  plaintiff  by  the  defendant,  in  such 
a  case  it  may  be  taken  that  he  had  such 
cause,  provided  the  dog  is  put  in  a 
place  forming  part  of  one  entrance  to 
the  house  of  the  defendant,  although 
there  may  be  other  entrances  of  a 
more  public  description,  by  which  the 
plaintiff  might  have  proceeded.    Ibid, 

$.A.fB.  hawker,  went  to  the  house  of 
B,  to  sell  goods,  and  a  dog  of  B.  coming 
out  of  the  house,  j^.  knocked  out  one 
of  its  eyes,  for  which  B.'s  wife  caused 
A.  to  be  apprehended: — Heldt  that 
it  was  for  the  Jury  to  say,  whether 
A,  had  struck  the  dog  for  his  own 
preservation,  and  fairly  to  protect 
himself,  or  whether  it  was  a  wilful 
and  malicious  trespass  on  his  part. 
To  justify  tlie  apprehension  of  an  of- 
fender under  the  malicious  injuries 
act,  7  &  8  Oeo.  4,  c.  30,  the  offender 
roust  be  taken  in  the  fact,  or  on  a 
quick  pursuit.   Hanway  v.  Boulthee^ 

350 

4.  Form  of  justification  under  the 
Stat.  7  &  8  Qeo.  4,  c.  80.  851 

TRIAL. 

See  Costs. — Practice,  4. 

Application  was  made  on  the  part 
of  the  plaintiff  to  have  a  cause  taken 
out  of  its  turn,  in  order  that  it  might 
be  tried  during  the  existing  Sittings, 
on  the  ground  that  the  defendant  had 
died  since  the  commencement  of  such 
Sittings.  Tlie  application  was  op- 
posed on  the  part  of  the  defendant's 
executors,  and  refused  by  the  Chief 
Justice  of  the  Common  Pleas,  after 
time  taken  to  consider.  Iszardv.  Mil- 
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See  Bill  of  Ezchakoe,  S,  5. — Prac- 
tice, 9. 

1.  Two  persons,  jointly  interested 
in  a  chattel,  having  made  a  joint  de- 


mand of  it,  may,  notwithstanding, 
maintain  separate  actions  of  trover  in 
respect  of  it,  against  a  person  who 
unjustly  detains  it.  Bleaden  v.  Han" 
cock^  152 

2.  If  a  party  claim  a  lien  on  plates 
for  his  bill  for  printing  from  them,  in 
order  to  establish  it,  he  roust  shew  a 
course  of  dealing  so  general  and  uni- 
form, that  persons  must  be  supposed 
to  form  their  contracts  tacitly  on  the 
understanding  that  there  is  such  an 
usage.  Ibid, 

8.  SembUf  that  there  is  no  sach  us- 
age with  respect  to  stereotype^  and 
ftucre  if  there  be  with  respect  to  co^* 
perflate  printing.  IbU, 

USURY. 
See  Shipping,  8. 

VARIANCE. 

See  Amendment,  1,.  2.  —  Bioamt. 
— Embezzlement  by  Agents,  1. 
— Libel,  8. — Maucious  Prossco* 
noN,  2. — Slander,  2.— Sheep- 
Stealing. 

VENUE. 

See  Indictment. 

VESSEL. 
See  Boat. 

WARRANTY. 

1.  A.  sold  to  B,t  for  95/.,  two  pic- 
tures, representing  them  as  ''  a  coupte 
of  Poussin's :"  they  were,  in  fiict,  not 
originals,  but  very  excellent  copies; 
B.  did  not  offer  to  return  them: — 
Held,  that  if  the  Jury  thought  that 
B,  believed,  from  the  representation 
of  A. 9  that  they  were  originals,  be 
was  not  bound  to  pay  the  price 
agreed  upon;  but  that,  as  he  kept 
them,  he  was  liable  to  pay  such  sum 
as  the  Jury  might  consider  to  be  the 
value.   Lomi  v.  Tucker,  15 

ft.  The  general  rule  is,  that  what- 
ever a  seller  represents  at  the  time  of 
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a  sale  is  a  warranty.  A  warranty 
may  be  either  general  or  qualified. 
If  a  person,  at  the  time  of  his  selling 
a  horse,  say,  "  I  never  warrant,  but 
he  is  sound  as  far  as  I  know  ;'*  this  is 
a  qualified  warranty,  and  the  pur- 
chaser may  maintain  assumpsit  upon 
it,  if  he  can  shew  that  the  horse  was 
unsound  to  the  knowledge  of  the  sell- 
er.   fVood  V.  Smitk,  45 

WATER  COMPANY. 

1,  A.  acted  as  the  owner  of  premises, 
and  made  a  contract  with  a  water 
company  to  supply  the  premises  with 
water  at  a  certain  height.  In  his  ab- 
sence, his  men,  to  the  injury  of  the 
company,  fixed  the  pipe  at  a  higher 
level.  Afler  it  was  done,  A.  knew  of 
it.  A.  was  not  in  fact  the  owner  of 
the  premises: — Heldy  that  he  was  li- 
able in  an  action  on  the  case  brought 
by  the  company.  A  contract  wiUi  a 
water  company  for  the  supplying  of 
premises  with  water  does  not  require 
a  stamp.  The  West  Middlesex  Wa- 
tet' Works   Company  v.   Suwerkrop, 

87 

2.  Form  of  declaration.     Ibid(n), 

WITNESS. 

See  Insolvbnt,  1, 2. — Libel,  1,  2. — 
Negligence,  6. 

1 .  In  an  action  against  the  surety 
of  a  collector  of  rates,  to  recover  sums 
received  and  not  paid  over  by  the  col- 
lector, an  inhabitant  of  the  place  is 
admissible,  ex  necessitate,  to  prove 
payments  to  the  collector,  although, 
in  the  event  of  the  surety's  failing  to 
make  good  the  deficiency,  he  would 
be  liable  to  a  fresh  assessment.  Mid^ 
dleton  V.Frost,  16 

2.  A  witness  called  for  the  defend- 
ant stated,  on  the  voire  dire,  that  he 
was  bail  to  the  Sheriff  in  the  action, 
but  did  not  justify,  and  that  he  had 
not  done  any  thing  to  get  the  recog- 
nizance he  had  entered  into  dis* 
charged.     He  added,  that  other  bail 


justified,  but  it  appeared  that  he  did 
not  see  them  do  so: — Held,  that  he 
was  not  a  competent  witness.  Hawk* 
ings  V.  Inwood,  1 48 

8.  In  a  criminal  case,  a  person, 
who  is  present  in  Court,  when  called 
as  a  witness,  is  bound  to  be  sworn 
and  to  give  his  evidence,  although  he 
has  not  been  subpoenaed.  An  in- 
dictment for  stopping  a  way  is  a  cri- 
minal case  for  this  purpose.  Rex  v. 
Sadler,  218 

4.  If  counsel  for  the  prosecution 
call  a  witness,  whose  name  is  on  the 
back  of  the  indictment,  but  do  not 
examine  him,  and  such  witness  be  ex- 
amined 'by  the  prisoner's  counsel,  any 
question  put  by  the  prosecutor's  coun- 
sel afler  this  must  be  considered  as  a 
re-examination,  and  therefore  the  pro- 
secutor's counsel  cannot  ask  any  thing 
that  does  not  arise  out  of  the  previous 
examination  by  the  prisoner's  coun- 
sel.  Rex  y.  Beezley,  220 

5.  Time  for  subpoenaing  a  witness 
domiciled  in  London,  to  give  evi- 
dence in  a  town  cause.  Postan  v.  Rose, 

271 

6.  If  a  person  having  the  custody 
of  papers  be  subpoenaed  to  produce 
them  on  the  trial  of  a  cause,  he  may 
be  called  on  to  put  them  in,  without 
being  sworn  as  a  witness.  Davis  v. 
Dale,  385 

7.  It  is  not  essential  that  witnesses 
who  state  that  they  would  not  believe 
another  person  on  his  oath  should 
have  ever  heard  such  person  give 
evidence  upon  oath ;  as  the  real  ques- 
tion is,  whether  the  witnesses  have 
such  a  knowledge  of  the  person's  cha- 
racter and  conduct  as  enables  them 
conscientiously  to  say  that  it  is  impos- 
sible to  place  any  reliance  on  any 
statement  that  such  person  may  make. 
Rex  V.  Bispham,  892 

8.  In  an  ejectment,  a  person  who 
has  had  possession  of  the  property  is 
not  a  competent  witness  for  the  de- 
fendant, to  prove  that  he  (the  wit- 
ness) has  held  it  for  more  than  twenty 
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years,  because,  if  the  lessor  of  the 
plaintiff  recovered,  the  witness  would 
be  liable  to  an  action  for  mesne  pro- 
fits. Doe  d.  Lewis  v.  Preece^  556 
9.  The  witnesses  had  been  all  or- 
dered out  of  Court,  but  one  of  them 
came  into  Court  again,  and  heard  the 
evidence  of  another  witness.  The 
witness  who  had  so  come  back  into 
Court  was  allowed  to  be  examined  as 
to  such  facts  only  as  had  not  been 
spoken  to  by  any  other  witness.  Bea- 
mon  V.  EUicef  585 

WORK  AND  MATERIALS. 
Count for^  see  Regula  Generaiis,    607 

WOUNDING. 
See  Appebubhsion. 

1.  Breaking  a  person's  collar-bone, 
and  bruising  him,  is  not  a  wounding 
within  the  stat.  9  Oeo.  4,  c.  31,  s.  12. 
Rex  V.Wood,  SBi 

2.  Inflicting  a  wound  on  a  person 
by  throwing  a  sledge-hammer  at  him, 
is  a  wounding  within  the  stat*  9  Oeo. 
4,  c.  3 1 ,  ss.  II ,  1 2,  although  the  sledge* 
hammer,  from  being  blunt,  was  not 
an  instrument  calculated  to  inflict  a 
wound.  Rex  v.  fVUhers,  446 


3.  If  a  person  strike  another  with 
a  bludgeon,  and  break  the  skin  and 
draw  blood, — this  is  a  suflicient 
wounding  to  be  within  the  staL  7  & 
8  Oeo.  4,  c.  31,  s.  11  &  12.  Under 
that  Stat,  it  is  not  at  all  material  what 
the  instrument  is  with  which  the  par- 
ty is  wounded.  Rex  v.  Payne,      55B 

4.  Two  private  watchmen,  seeing 
the  prisoner  and  another  person  with 
two  carts  laden  with  apples^  went  up 
to  them,  intending,  as  soon  as  they 
could  get  assistance,  to  secure  them; 
one  of  the  watchmen  walked  beside 
the  prisoner,  and  the  other  watchman 
beside  the  other  person,  at  some  dis- 
tance from  the  prisoner.  The  other 
person  wounded  the  watchman  who 
was  near  him : — Held,  that  the  prison- 
er could  not  be  convicted  of  this 
wounding,  unless  the  Jury  should  be 
satisfied  that  the  prisoner  and  the 
other  person  had  not  only  gone  out 
with  a  commop  purpose  of  stealing 
apples,  but  also  had  the  common  pur- 
pose of  resisting,  with  extreme  vio- 
lence, any  person  who  might  attempt 
to  apprehend  them.    Rex  v.  ColUson, 
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LONDON : 
w.  m'dowall,  printer,  pem»euton-row, 
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